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Before Sir Francis William Maclean, K. C. T. E. Chief Vustice and 
Mr. Fustice Gerd. : 


GIRIJANATH RAY CHAUDHURI AND OTHERS 
v. 

SURENDRANATH RAY CHAUDHURI AND oTHERS.* 
Muliifariousness— Plaintiffs deriving title from dtfforent sowrose— Real cause of 
action, common to all. 

A sult by the plaintiffs who derive their titles from different sources, e. g. 
some by inheritanoe, some by purchase, but who between them are entitled 
to a sixteen anna share of the property, against the defendants who were 
keeping them out of possession of the property, for ejectment, is not bad for 
multifarlousnems, though they stated in the plaint that their o&use of action was 
a certain order made in criminal proceedings, which applied to some only of 
ts plaintiffs, the real cause of action being found from other allegations in the 
plainé to be common to all of them. 

Haramoxi Dassi v, Hari Churn (1) and Fahkirapa v, Rudrapa (2) referred to, 


Appeal by the Plaintiffs. 

Suit for ejectment. 

The plaintiffs derived their titles from different sources,’ some 
by inheritance, some by purchase, but they had between them thé 


*entire sixteen anna share in the property. They were kept out 


of possession ofthe property by the defendants. The plaintiffs 
brought this suit to obtain possession as the rightful owners. The 
plaintiffs stated in their plaint that their cause of action was a 
certain order made in certain criminal proceedings and that order 
applied to some only of the plaintiffs. The lower Court dismissed 
the suit on the ground that it was multifarious. Hence this appeal. 

Babus Ram Charan Mitra, Dwarka Nath Chakrabarti and 
Sorosht Churn Mitter for the Appellants. 


* Appeal from Original Decree No. 50 of 1908, against the deoree of Babu 
Bhagabati Ohurn Mitter, Subordinate Judge of 91-Perganahs, dated the 28rd 
January, 1903, 


(1) (1895) L L. R. 23 Calo, 888 (840). — (23) (1891) I, L. B 18 Bomell9, 


A 


Augus, 15, 
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Babu Nilmadhab Bose, Moulvi Shamsul Huda, Babus Haren- 
dra Narayan Mitter and Dasarathi Sanyal for the Respondents. 

The judgments of the Court were as follows : 

Maclean, .C. J.—The plaintiffs in this suit are certain persons 
who allege that they are entitled between them to a simteen anna 
share of the property in dispute, consisting of a house and land. 
The plaintiffs claiming to be entitled to the sixteen anna share, 
say, rightly or wrongly, that the defendants are keeping them out 
of possession of the property, and, they seek by their suit to 
obtain possession as the rightful owners. 

The learned Judge in the Court below has dismissed the 
action with costs, on the ground that it is multifarious. Hesays, ‘it 
is clear therefore that the three sets of plaintiffs have no commu- 
nity of interest, each having acquired separate shares by separate 
conveyances at different dates from different individuals having 
distinct and separate interests under dissimilar circumstances. 
Each has accordingly his separate and distinct cause of action 
which not being common and identical, cannot be legally united in 
the manner it-has been done in the present instance." That is 
not an accurate view of the law. The plaintifs being owners, 
us they say of the entire sixteen annas in the property are entitled 
to bring this action to eject the defendants. I cannot see that 


the action is multifarious. It has been ingeniously suggested in 


this Court that the plaintiffs have stated in their plaintethat ther 
cause of action was a certain order made in certain criminal 
proceedings on the 31st of October, 1900, and that, as that order 
applied to some only of the plaintiffs, the plaintiffs have different 
causes of action. No doubt there is such an allegation in the 
plaint, but looking at the other allegations it is reasonably clear 
what the real cause of action is, and that it is common to all the 
plaintiffs. This view gains support from the cases of ZZaramonte 
Dassi v. Hari Churn Chowdhry (1) and Fakirapa v. Rudrapa (2). 
It is true that the plaintiffs derive their titles from different sources, 
some by inheritance, some by purchase, but they allege they have 
between them the entire sixteen anna share in the property ; and, 
there is nothing antagonistic in their claim as between themselves, 
and they are jointly interested in turning out the defendants. The 
appeal must be allowed with costs, and the case must go back to 
the learned Judge to try the suit on the merits. ` 
Geidt J.—I concur. : 
A. T. M.. Appeal allowed: case remanded. 


(1) (1898).1. L, B. 33 Oslo, 883, (840). — (2) (1891).L. L, B. 16 Bom. 119, ` 
` ©- 
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CIVIL RI RULE. . 


Before Str Asutosh Mookerjee, Knight, Fudge and 
: Mr. ¥ustice Carnduff. . s 
UPENDRA CHANDRA SINGH 
* v. 
SAKHI CHAND.* 
Jurisdiction, kar of — Moens profis, asyermont of, application for—Dismissal of 
0444— Goosn application for assessment, if maintainabls, 

An application for assessment of meene profits is an application in the suit. 

Puran Chand v. Roy Radha Kishen (1) referred to, 

Where the QOourt on being invited to adjudicate upon the question of the 
amount of meme profits recoverable by the plaintiff from the defendant, took 
steps to ascertain the amount, but oould not determine the sum, because of 
laches of the plaintiff and recorded an order to the effect that “the Commissioner 


be directed to return the commission and that the oase be dismissed for default 
on behalf of the plaintiff ": 


Held, that the dismiemal of the casa was equivalent to a dismissal of the 
claim for meme profits anda fresh application in the same matter was not 
admissible. 

Ran Kishore v. Gopi Kant (2) distinguished. 
Kewal Kishan v. Sockhari (8) referred to. 

Appeal by the Judgment-debtor. 

Application for assessment of mesne profits. 

A suit to recover possession with mesne profits was decreed 
on the 28th March, 1898. Possession was delivered.in due course. 
An application, UN made, for assessment of the meane 
profits as directed in the decree, was dismissed for default on the 
asth, January, 1904. A fresh application was presented on the 
13th April following, for assessment of mesne profits, which was 
dismissed for default on the 9th May, 1905. Upon appeal, the 
trder of the primary Court was reversed by the District Judge, 
and this order was confirmed by the High Court on the 7th March, 
1907. The application, however, was ultimately dismissed for 
default, on the 7th January, 1910 by the primary Court, as its 
order for the payment of fees to the Commissioner had not been 
carried out. On the 13th January, 1910, the decree-holder 
presented two applications, one for restoration of the application 
of the 13th April, 1904, and, the other a fresh application for assess- 
ment of mesne profits. On the 12th March 1910, the decree- holder 


* Civil Eule No. 5210 of 1910. against the order of Babu Kisori Mohon 
Sikdar, Subordinate Judge of Bhagalpur, dated the 4th May, 1910. 


(1) (1891) I. L. R. 19 Calc. 182. (3) Praed I. n^ B. 28 Onlo, 942.9 — 
(8) 41896) I. L. B. 24 Cala, 1 : 


~ 


“w 


3 
. 
j 
Orvir. 
1912, 
April, 15, 16. 


April, 18, 
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elected to proceed with the application for asseagment of mesne 
profits and abandoned the application for restoration. The appli- 
cation for restoration was dismissed on that date and' on the 
4th May 1910, the application for assessment of mesne profits was 
directed to be registered. The judgment-debtor moved against 
the order dated the 4th May, 1910, and ohtained this Rule. 

Babus Basanta Kumar Bose and Sailendra Nath Palit for 
the Petitioner. 

Babu Nares Chandra Singh fer the Opposite Party. C. A. V, 

The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order of the Subordinate Judge directing that an application for 
assessment of mesne profits be registered as an application for 
execution of a decree, notwithstanding the dismissal of a similar 
application previously made. It appears that the suit in which 
the plaintiff claimed to recover possession and mesne profits was 
decreed on the 28th March 1898. Possession was delivered 
in due course. An application, subsequently made, for assessment 
of the mesne profits as directed in the decree was dismissed for 
default on the 25th January 1904. On the 13th April following, 
a fresh application was presented for assessment of mesne profits 
which was dismissed for default on the 9th May 1905. Upon 
appeal, the order of the primary Court was reversed by the 
District Judge on the and January 1906. That orde& was 
confirmed on’ appeal to this Court on the yth March 1907. 
Upendra Chandra v. Sakhi Chand (1). The result was that the 
primary Court was directed to proceed with the application for 
assessment of mesne profits. The application, however, was 
ultimately dismissed for default, on the 7th January 1910, by the 
Subordinate Judge, as his order for the payment of fees to tha 
Commissoner had not been carried out, Six days later, on the 
13th January 1910, the decree-holder presented two applications, 
one for restoration of the application of the 13th April 1904, and, 
the other a fresh application for assessment of mesne profits. 
On the 12th March 1910 the decree-holder apparently elected 
to proceed with the application for assessment of mesne profits 
and abandonedsthe application for restoration. The result was 


that the application for restoration was dismissed on that date 


and on the 4th May 191o the.application for assessment of 
mesne profits was directed to be registered as an execution case. 
This latter order is now assailed on the ground that it was made 


° (1) (907) 120, W, N.8;7 O, L, J, 801, 
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without jurisdiction inasmuch as the dismissal of the application 
of the 13th April 1904, on the 7th January 1910, was equivalent 
to a dismissal of the claim for mesne profits. In our opinion, 
there is no room for controversy that this contention is well- 
founded and must prevail. 

As was pointed out in the case of Ram Kishore Ghose v 
Gopi Kant Skaha (1) an application for assessment of mesne 
profits has been commonly treated as an application for execution 
of decree; it is nevertheless clear upon the decision of a Full 
Bench of this Court in Puran Chand v. Roy Radka Kishen (a) 


_ that an application in this "behalf is an application in the suit, 


although section 244, clauses (a) & (5), directs that an application 
of this kind when made should be entertained by the Court in its 
execution department. The same view was taken in the cases 
of Harmanoje Narain Singh v. Ram Prosad Singh (3) and 
Debendra v. Khirode (4). The true position in the present case, 
therefore, was that on the 313th April 1904 the decree-holder 
invited the Court to proceed to a determination of the amount 
of mesne profits recoverable under the decree. The Court 
proceeded to hold an investigation and a Commissioner was 
appointed for the purpose. Indeed, without previous ascertain- 
ment by a Commissioner upon evidence taken for ths purpose, 
it would hardly be practicable for the Court to determine the 
niatter in controversy. But the Commissioner was unable to 
submit his report in tims because the order for payment of his fees 
had not been carried out by the plaintiff decree-holder. The 
result was that on the 7th January 1910 the Court recorded an 
order to the effect that " the Commissioner be directed tQ return 
the commission and that the case be dismissed for default on 
behalf of the plaintiff.’ Now what was the “case” thus 


"dismissed? Clearly it was the claim of the plaintiff for recovery of 


mesne profits from the defendants. As that case was dismissed, 
onthe 7th January 1gio, it was obviously not open to the 
plaintiffs to make a fresh application on the 13th January 1910, 
because there was no pending suit wherein that application could 
be deemed to have been made. The view we take is supported 
by the decision in Kewal Kiskan v. Sookhari (5). The case of 
Ram Kishore Ghose v. Gopi Kant Shaka (1) is clearly distinguish- 
able. In that case an application had been made for the recovery 
of costs allowed by the decree, and in that application a prayer 
(1) (1900, I. L. R. 38 Oalc. 243. (3) (1907) 6 O. L. J. 402, 


(3) (1891) L L, E. 19 Oalc 183. '4! (1910) 5 L O. 273, 
(5) (1896, L L. Be 2€ Galo. 178, 


OIvrn. 
1912. 
Upendra 


#. 
, akhi Chand. 
 Moockerjee, de 
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1918, 
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had been inserted to the effect that the mesne profits recoverable: 


under the decree might also be ascertained. When the 
application came to be considered by the Court, anorder was 
made for recovery ofthe cost ; but the prayer for assessment of 
mesne profits was apparently overlooked. When the costs had 
been realised, the application was accordingly treated to have termi- 
nated. Subsequently,in answer to a fresh application by the 
decree-holder for assessment of mesne profits, it was urged by the 
judgment-debtor that the dismissg] of the previous application 
which embodied a prayer for assessment of mesue profits was 
equivalent to a dismissal of the claim for mesne profits. This was 
overruled by this Court, and the course adopted appears to be 
supported by the observation in Pryag Singh v. Raju Singh (1), 
though the reasons assigned were not quite consistent with 
the principle of the decision in Puran Chand v. Roy Radka 
Kishen (2). The case of Ram Ktshore Ghose v. Gopi Kant 
Skaka (3) plainly is of no assistance to the decree-holder in the 
case before us: but if it lays down any rule of law inconsistent 
with the decision of the Full Bench in Furan Chand v. Roy 
Radha Kishen (2), it cannot be treated as a binding authority. 
In the case before us, the Court had been invited to adjudicate 
upon the question of the amount of mesne profits recoverable 
by the plaintiff from the defendant. The Court took steps to 
ascertain the amount, but could not determine the sum, becaust 
of laches of the plaintiff. Under these circumstances, we are of 
opinion that the dismissal of the case on the 7th January 1910 
was equivalent to a dismissal of the claim for mesne profits, and 
a fresh application in the same matter was not admissible The 


order of the 4th May 1910 must consequently be discharged as 
made without jurisdiction. 


The question next arises, what further direction, if any, ° 


should be given in this matter. Itis clear that the application 
for restoration, to which we have referred, was abandoned, because 
the plaintiff erroneously believed that the proper procedure to 
follow was to make a fresh application for assessment of mesne 
profits, That application, as we have just held, cannot be 
entertained. Consequently, in the interests of justice, the order 
of the 12th March 1910 by which the application for restoration 
was dismissed should also be cancelled. 

The result is that the Rule is made absolute; the orders of 
the lath March and the 4th May 1910 are both discharged ; 


a) (1897) J, L, R. 25 Oalo. 203. (2) (1891) I. L. R, 19- Calo. 182; 
(8) (1900) L L. B, 38 Calc. 243, 
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the application of the 13th January 1910 for assessment of mesne 
profits will stand dismissed ; butthe application of the same date 
for restoration will stand revived and the Court will now proceed 
to consider that application on the merits. The petitioner is 
entitled t&'the costs of this Rule. We assess the bearing fee at 
two gold mohurs. 


A, T, M, * Rule made absolute. 
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Before Mr. ¥ustice Prinses and Mr. Fustice Hill. 


NAWAB SIR ALI QUADER SYED HOSSEIN ALLY MIRZA 
4 BAHADUR 


vU 


RAI JOGENDRA NARAIN ROY AND ANOTHER.* 


Mining rights —Zemindar and Putnidar — Putri granted before 1552— Purnidar, 
tf ontitlad to work minas, 

A puinl lease was granted to defendant before the passing of the Transfer 
of Property Act, The lease gave the ywimidar all the rights previously exer- 
cised by the zemindar, It declared the pwtmidar to be entitled to hold and 
enjoy, as owner of the putni taluk, all the lands of the mehal, oultivated and 
uncultivated, and then it prooeeded to specify certain rights connected with 
the enjoyment of that property, concluding eth the expression “ of ostare " and 
then followed the words darobust somindari Aakook (all zemindari rights 
whatsoever). “There was no reservation in respect of mineral rights, &o. axcept 
certain nsignifloant rights such as the right of cutting down fruit troes; 

Held, that the mining rights were granted with the puini to the putnider. 
The sxamindar divested himself of all zemindari rights with the exception of 
some very insignifloant rights whioh were specially reserved, 

Appeal by the Plaintiff. 

Suit for declaration of invalidity of a lease. 

The material facts and arguments appear from the judgment, 
Mr. Evans and Mouloi Serajul Jslam for the Appellant. 

Mr. Woodroffe, Babus Sreenath Dass, Golap Chandra Sarkar, 
Foges Chandra Dey and Nabadeep Chandra Roy for the’ Res- 
pondents. l l 

The judgment of the Court was as follows : 

The plaintiff, as zemindar, granted a fu£mi of certain pro- 
perty to the defendant No. 1 who, in turn, has granted a lease 
for 15 years of certain rights to defendant No. 2. The plaintiff 
now sues for a declaration that the lease was invalid and contrary 
to the terms of the putni pottah granted to defendant No. 1. 


* Appeal from Original Deors No, 330 of 1888, against the deoree of T, @, 
Monaham, Req. Subordinate Judge of Hajmehal, dated the Slat May, 1888, e — ^ 


o * 


OIviIL. 


1889. 
July, 23, 83, 
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He next asks for a declaration that under the putni lease granted 
to defendant No. 1, he has no right to hold, enjoy, open or work 
any mine or quarry or dig and cut away any mineral subs- 
tances, etc.  ZA:rd/y, he asks for a declaratory decree that such 
rights are vested only in the plaintiff, and, lastly, he asks for 
compensation and for an injunction. 

The Subordinate Judge has dismissed the suit holding that 
these rights were conferred on defendant No. 1 under the patni 
lease and that, therefore, the sub-lease granted to defendant No. 2, 
was a valid instrument. 

The question raised in this appeal, therefore, is what are the 
rights granted to defendant No. 1 by the putni lease and whether 
that lease covers all mining rights, especially such rights as are 
conferred on defendant No. 2, by the sub-lease. There is no 
case law bearing directly on this subject which is one of extreme 
importance. The matter, however, may possibly be settled in 
respect of all puint leases granted after the passing of the 
Transfer of Property Act to the term of that Act but the lease 
before us bears an earlier date. Tt is, therefore, for us, to 
determine the rights of the parties under the terms of the putni 
lease. We may state generally that that lease follows the terms 
of an ordinary fuii lease. It generally gives to the fwimidar 
all the rights previously exercised by the zemindar. Iua portion 
of that lease to be found at the bottom of page 66 of the paper- 
book, it declares the putntdar to be entitled to hold and *njoy, 
as owner of the puta: talook, all the lands of the said meha/s, 
cultivated and uncultivated, and then it proceeds to specify 
certain rights connected with the enjoyment of that property 
concluding with the expression, etc., and then follow the words 
darobust semindari kakook which, we understand to mean all 
semindart rights whatsoever. There isno reservation in respect 
of any such rights except certain insignificant rights such as are 
usually reserved to xemindars, as for instance, the right of cutting 
down fruit trees. It is contended that these terms darodbust 
kemindart kakook are intended to refer only to rights such as 
have been previously described, rights generally known as ejusdem 
generis. But the interpretation that, we think, should be put 
onthat expression is that it was intended, to use a familiar 
expression, to throw a net so as to include every thing which 
might be considered as belonging to the zemindari right. We 
are further of opinion that the second paragraph of the first 
Glaupe. of section 11 of the Putni Sale Law enacts that the property. 
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reserved to the zemindar under an ordinary putus lease would be 
merely his right to receive rent. Consequently, unless any other 
rights are specially reserved under the terms of the lease between 
the parties, we think it must be held that all rights are conferred 
on the putnidar. In our opinion, not only has there not been 
such a reservation made with respect to mining rights but, 
under the terms of the lease already quoted, these rights were 
granted with the putns. In fact, the zemindar did his best to 
divest himself of all zemindari eights with the exception of some 
very insignificant rights which were specially reserved. The 
appeal must therefore be dismissed and the order of the Subor- 
dinate Judge affirmed. The defendants will be entitled to one 
set of costs in this appeal. 


A. T. M. Appeal dismissed. 


Before Sir Richard Harington, Bart, and Sir Asutosh Mookerjee, 
Kurght, Fudges. 
PARBATI DEBYA 
U 


MATHURA NATH BANERJEE AND orHERS.* 


Ront, snhanoomant ef — Holding, share of— Bengal Tonancy Aot (VIII ef 1885), 
* Boos. 3(9), 90—Hea judicata— Decision in former muit mus haso been 
‘necessary to the determination of that suit—Paros of land. 


Where a decision has been passed on two grounds either of which Is suff- 
clent to support the decree, the decision upon each of the grounds fs conclusive 
between the parties Bat where the decision of x ground is not the basis of 
the dboree, and the Judgment is passed in spite of it, the decision of that 
ground does not operate as res judicata in a subsequent suit between the samo 
parties, ; : 

Thakur Magundoo v. Thahur Mahadoo (1) roforred to, 

Peary Mokun v. Ambica (3) distinguished. 


- ^ À paroni of land is land defined by metes and bounds and consequently a 
share in a parcel of land cannot be deemed to be a paroel of land within the 
meaning of the definition of the term ' holding.’ 


An unl!viled share of a haola does not ooma within the definition of the 


teem ‘holding’ in section 3, cl, (9; of the Bengal Tenanoy Aot and therefore does 
not fall within section 80 of the said Act, 


* Appeal from Appellate Dacree No. 143l of 1910, against the deorea ot 
Baibu Umes handra Ben, Subordinate Judge of Docs, datei the 6th January 


1910, affirming that of Maulvi Baidar Bahaman, Mansiff of Manshiganj, dated 
the 27th July, 1909. ^ 


(1) (1891) L L, R, 18 Oelo, 617. (3) (1897, L, L, B, 24 Calc, 990, 
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Hari Oharan Bos v. Runjit Singh (1), Batdys Nath v, ‘Ilim (2), Haribola 
Brokmo v, Tetimuddin (8) and Akadwlla v. Gagan (4) referred to. 

Jardins, Sbinzer $ Co. v. Rani Surut Beondari (5) and Baidya Nath v. 
Sadharam (8) explained. 

Appeal by the Landlord Plaintiff. 

Suit for enhancement of rent, 

The plaintiff and the defendants were &om/adars, the plaintiff 
having 6 annas of the owls and the defendants 10 annas. The 
defendants took the undivided six annas of the Aow/a from the 
plaintiff as his tenant and it was in respect of this undivided six 
annas of the Aom/a that the plaintiff sought to obtain an enhance- 
ment of rent. 

A suit was previously brought by the present plaintiff against 
the present defendants, and it was held that in that suit the land- 
lord was entitled to bring his action; but the suit was dismissed 
on the ground that the rent which it was sought to enhance was 
not lower than that of the surrounding lands. 

Both the Court of first instance and Court of first appeal 
dismissed the plaintiff's suit on the ground that the plaintiff was 
not, in respect of the undivided six annas, the landlord of a holding, 
held at a money rent by an occupaucy raiyat within the terms 
of section 30 of the Bengal Tenancy Act. Hence this appeal by 
the plaintiff. 

Babu Harendra Narayan Mitra for the Appellant. , 

Babu Rames Chandra Sen for the Respondent. - 

The judgments of the Court were as follows : 

Harington J.—This is an appeal by the plaintiff whose suit 
for enhancement of rent has been dismissed by both the Court 
of first instance and the lower appellate Court. The facts are 
that the plaintiff and the defendants are Aom/adars, the plaintiff 


having six annas of the owa and the defendants ten annas. The, 


defendants took the undivided six annas of the 4om/a from the 
plaintiff as his tenants and it isin respect of this undivided six 
annas of the Aow/a that the plaintiff seeks to obtain au enhance- 
ment of rent. The Munsiff and the learned Judge of the lower 


appellate Court held that the plaintiff was not in respect of this 


‘undivided six annas the -landlord of a holding held at a money 
rent by an occupancy raiyat within the terms of section 30 of the 
Bengal Tenancy Act, and on that ground amongst others dis- 
missed the suit of the plaintiff. | 


(1) (1898) 


I. L. R. 25 Calo 917, (4) (0903) 9 C. L J. 10. 
(2) (1892) I. L. B. 25 Calo 917. (5) (1878) 8 O. L. R. 140. 
(94 (1898) 3 O. W. N, 680. (8) (1901) 8 0 W. N. 781, 
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tiff and that therefore uüder the Ruleof res judicata the Court Parbati 
was not entitled to dismiss his suit on this ground ; and, secondly, ui m 


it is argued that the plaintiff was the laadlord of a holding within nut 
the term of section 30 gf the Bengal Tenancy Act. | TEMA , 
Now with regard to the first question, a suit was previously l 
brought and it was held that in that suit the landlord was entitled 
~to bring his action ; but the sum was dismissed on the ground that 
the rent which it was sought to enhance was not lower than that 
of the surrounding lands. Therefore judgment was given in 
favour of the defendants, although the defendanta’ objection to 
the competency of the suit was in fact overruled. In my opinion, 
the rule of res judicata does not apply to such cases. The judg- 
ment was passed in favour of the defendants and it was not open 
to them to appeal against the view of the Munsiff who overruled 
the contention urged by them. If we were to hold that the rule 
of res judicata applied it would come to this that the defendants 
were bound by the decision of the first Court and were debarred 
from appealing against the view expressed against them because 
the decision was in their favour—the principal point which the 
Court decided against them not being a ground on which the 
suit was decided because the suit was decided in their favour, 
Thee defendants were therefore debarred from questioning the 
soundness of the decision. The rule of res suatcata cannot there- ré 
fore be applied to this case. 
Then on the second point, what is sought to be enhanced 
is the rent of an undivided six annas share of the howla and my 
view is that an undivided six annas is not a holding within the 
,Ineaning of section 30 of the Bengal Tenancy Act. Under that 
Act “holding " is defined as a parcel or parcels of land held by a 
raiyat and forming the subject of a separate tenancy. Ican under- 
stand no process of reasoning by which an undivided six annas can 
be described as a parcel or parcels of land because the use of thé 
word parcel implies that the land in question has metes and 
bounds. The result is that an undivided six annas of the &om/a 
does not come within the definition of the word " holding” and 
therefore does not fall within section 30 of the Bengal Tenancy Act. 
The case is not without authority because the case of Harz 
Brokmo v. Tasitmuddin Mondul (1) is a case in which 
same question arose and then it was decided that a 
(1) (1898) 8 C, W. N, 680. 
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eight annag share was not itself a holding under section 30 of the 
Bengal Tenancy Act. On a consideration of the statute and the 
authority it seems to me that the appeal ought not to succeed. 
It is conceded that there is no authority in support of the inter- 
pretation which the appellant wants to put on the statute ; and 
it is a very significant fact, as my learned brother points out, that 
although this decision in the case of Zariíbole Brohwe v. Tasi- 
mudaim Mondul (1) was given so far back as 1898 there is no 


subsequent amendment of the Act so asto in any way ce i 


the effect of that decision. 
For these reasons I hold that the decree of the lower Court 
ought to be affirmed and this appeal dismissed with costs. 

Mookerjee J.—I desire to add a few observations, in view 
of the earnest endeavour made to upset what has been accepted 
as good law for at least fifteen years. 

The plaintiff and the defendants are kow/adars of a property ; 
the share of the plaintiff is six annas and that of the defendants 
ten aunas. The defendants hdve taken a ratyatt lease from the 
plaintiff of his share of the property. The plaintiff now seeks, 
under section 30 of the Bengal Tenancy Act, to enhance the 
rent payable by the defendants. The Courts below have dismissed 
the suit. This decision is sought to be assailed by the plaintiff, 
appellant before this Court, on two grounds ; namely, frst, that 
the question of his right to enhance the rent of the defendants is 
yes judicata ; and, secondly, that upon a true construction of section 
30 of the Bengal Tenancy Act, he has a right to enhance the rent 
of the defendants. 

In support of the first contention, reference has been made 
to the decision in the earlier litigation between the parties when 
the plaintiff fruitlessly endeavoured to enhance the rent payable 


by the defendants. In that suit, it was decided in favour of the ^ 


plaintiff that he bad the right to enhance the rent of the 
defendants; but the suit was dismissed on the ground that the 
rent paid by the defendants was not lower than the rate at 
which rent was paid by tenants of adjoining lands, It has been 


argued on the authority of the case of Peary Mohum Mukeryee. 


v. Ambica Churn Bandopadhya (2), that the decision in favour of 
the plaintiff upon the question ofhis right to enhance the rent 
is concluded by the judgment mentioned. That case however 
is clearly distinguishable. There it was ruled that when a 
decision has been based on two grounds either of which is 


CLP (1898) 3 0. W. N, 680. (3) (1897) I. L, B, 34 Oalo, 900. 
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sufficient to support the decree, the decision upon each of the 
grounds is conclusivs between the parties. Here, however, the 
decision upon the question of the right of the plaintiff to enhance 
the rent is not tha basis of the decree ultimately made. Conse- 
quently it cannot be maintainel under section I3 of the Code 
of Civil Procedure of 1882 that the qusstion was directly and 
substantially i in issue between the parties or was finally decided. 
This view is in accord with that taken in the case of Thakur 
Magundeo v. Thakur Mahadeo Singh (1). The first ground upon 
which the decision of the Court below is sought to be assailed 
cannot, therefore, be supported. 

In support of the second ground, it has been contended that 
although the defendants held a share of the Aow/a under the 


plaintiff, yet the plaintiff is the landlord of a “holding” within the 


meaning of section 30 of the Bengal Tenancy Act. Now the 
term ‘holding’ as defined in clause (9) of section 3 of the Act 
means a parcel or parcels of land held by a raiyat and forming 
the subject of a separate tenancy. Stress is laid, however, by 
the appellant on the introductory words of the section which 
provide that the definitions given are to apply unless there is 
something repugnant in the subject or context. But it has not 
been shown to us that there is anything in section 30 repugnant 
to the definition of the term ‘holding’ given in clause (c7 of 
section 30f the Act. Oa the other land, the cases of Hari 
Charan Bose v. Runjit Singh (2) Baidya Nath De Sarkar v. 
flim (3) Hartbole Brohmo xvw. Tasimuddtn Mondnl (4) aud 
Akadulla v. Gagan (5), conclusively show that an undivided share 
in a garcel or parcels of land cannot bea holding. In fact a parcel 
of land is land defined by metes and bounds and cansequen'ly 
a share in a parcel of land cannot be deemed to bea parcel of 
fand within the meaning of the definition of the term ‘holding.’ 
Reference has finally been made to the terms of section 5 clause 
(2) and section 3 clause (5) of the Bengal Tenancy Act, where 
definitions are given of the terms ‘raiyat’ and ‘rent’ respectively ; 
and it has been pointed out that a raiyat may hold a share of a 
parcel ofland for which he may be liable to pay rent to the 
landlord. That need not be disputed. But it does not follow 
that, when a raiyat holds a share in a parcel of land, he has a 
‘holding " as defined in section 3, clause (9). The case of Fardine 
Skinner & Co, v. Rani Surut Soondart Debt (6) where their 


(1) (1801; I. L. B, 18 Calo. 647. (4) (1898) 3 0. W. N, 680. 
(3) (1806) L L R, 25 Osle 917, (5) (1903) 3 O. L. J. 10. 
(8) (1897) I, L. B. 25 Oalc. 917. (8) (1878) 8 O. L. B: 140, x 
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Lordshigs of the Judicial Committee held that a right of occupancy 
might be acquired in respect of an uudivided share of land under 
the Bengal Rent Law of 1868, and the decision ofthis Court in 
Baidya Nath v. Sudharam (1), where a similar view,was taken; 
are clearly of no assistance to the plaintiff, because what he has 
to establish is that he is the landlord of a “ holding” within the 
meaning ofthe Bengal Tenancy Act. In my opinion, he has 
failed to do so. 

Both the points urged fail, ahd the appeal must therefore be 
dismissed with costs. 
A. T. M. Appeal dismissea. 
(1) (1904) 8 O. W. N. 761. 


Before Mr. Fusiice Banerjee. 
DINO NATH MOHUNTO 


v. 


CHUNDI KOCH.* 


Hindu Law-—-Iahorilanos—Kooh tribe of Nougong— Bengal. School-—Father’s 
maternal grandfather's great great-grandson—Spiritual benofit, 

Under the Hindu Law of Inheritance of the Bengal School, the father’s 
maternal grandfather's great great-grandson is not an heir. 

In the absence of any allegation to the contrary contained in the pleadings 
and of any contrary indication in the evidenoe, parties belonging to the Koh 
tribe of Nowgong in Assam were held to be Hindus. 

In the absence of any allegation by the plaintiff that he was not governed 
by the strict rules of Hindu law but by some other lew or custom applicable to 
people of bis class, he was held to be governed by the ordinary Hindu Law of 
the Bengal School, as that law was genorally applicable in Assam. 

Despo v. Gobindo (1) and Karry Kolitanes v. Monso Ram (2) referredeto. 

Observations of Bir Barnes Peacock O. J. in Lala AMohsbeer v. Kunduns 
Konwar (3) referred to. 

The scheme of the Dayabhaga is radically distinct from and to some exter 
incompatible with the scheme of the Mitekahara and the one cannot well be 
made to supplement the other so far as the law of inheritance Is oonoerned. 
Although the Dayabhaga may be silent so far as express enumeration goes, 1t is 
not silent so far as the {ndloetion of the general principle according to which 
hetrship is to be determined, is concerned ; that general Sl is clearly the 
principle of spiritual benefit. 

Appeal by the Defendant. i 

* Appeal from Appellate Decree No. 49 of 1889, against the deeree of 

E. A. Gait. Eeq., Deputy Commisioner and Subordinate Judge of Nowgong, 


dated the 31st Reptember, 188R, affirming that of Baba Ganaviram Baruva, Extra 
Assistant Commissioner and Munsiff of Nowgong, dated the 28rd July, 1888. 


(1) (1871) 16 W, R. 43. (2) (1878) 19 W. B. 867. 
(8) (1807 1,8 W. B, 116, 
Mote—No appeal was preferred under section 15 of the Letters Patent,— 
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Suit to recover possession on declaration of title. 
The plaintiff respondent who was of the Koch tribe of 
Nowgong in Assam, brought this suit to recover possession of land 


' upon a title by inheritance. The defence tnter alia was a denial 


of the plaintiffs title. The first Court decreed the suit on the 
ground that the plaintiff had established his title, being the great 
great-grandson of one Hastram’s father’s maternal grandfather, It 
was found that the disputed property belonged to Hasiram. The 
defendant appealed to the District Judge but his appeal was 
dismissed, Hence the present appeal. 

Babu Kulada Kinkar Roy for the Appellant. 

Babu Asutosh Mookerjes and Mouloit Shamsul Huda for the 
Respondent. 


The judgment of the Court was delivered by 


Banerjee J.—The suit out of which this second appeal arises 
was brought by the plaintiff respondent to recover possession of. 
seven bighas ten katas of land upon a title by inheritance. The 
defence was, amongst other things not necessary to consider now, 
a denial of the plaintiff's title, The first Court held that the, 
property in dispute belonged to one Hasiram and that the 
plaintiff was Hasiram’s father's maternal grandfather's great great- 
grandson, and it held that the plaintiff was entitled to the land: 


as heir of Hasiram, and overruling the other objections urged’ 


on behalf of the defendant it gave the plaintiff a decree. The 
defendant in his appeal to the District Judge repeated the 
objection urged in the first Court that the plaintiff was not 
entitled to succeed by inheritance, but the lower appellate Court 
without giving any definite reason for its decision held that as the 


relationship of Chundi Koch, the plaintiff, with Hasiram was. 


established, the plaintiff was entitled to a decree. Against that 
decision the defendant has preferred this second appeal, -and it is 
contended on his behalf that the Courts below are wrong.in 
holding that the plaintiff was heir to Hasiram, the last proprietor, 
under the Hindu Law. The appellant contends that the parties 
are Hindus and that they are governed by the Hindu Law of 
inheritance of the Bengal School and under that Law the father’s 
maternal grandfather's great great-grandson is no heir, and that 
therefore the plaintiff was not entitled to succeed. I think this 
contention i» well-founded. It has been urged by the learned 
vakil for the respondent in the first place that as all that appears 
upon the record is that the parties belong to the Koch tribe, that 
would not be sufficient to show that they are Hindus ; in the 
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second place, that even if it be held sufficient to prove that they 
are Hindus, it would be wrong to apply the Hindu Law of the 
Bengal School which is a highly artificial system founded upon 
the doctrine of spiritual benefit to people of the class to which 
the parties belong ; and lastly, that even if the Hindu Law of the 
Bengal School be held to govern this case, the plaintiff was heir 
to Hasiram according to that law. I shall consider the three 
points in the order in which I have enumerated them. 

As regards the first point, all that appears from the plaint is 
that the parties belong ‘to the Koch tribe and the case comes 
from Nowgong in Assam. Now referring to Hunters Statistical 
Account of Assam, Vol. 1. p. 186, I find that the Koches of Nowgong 
are there described as being anabori ginal race who have given 
up their rude habits and customs and embraced Hinduism. 
This work has been cited as an authority by the Privy Council 
in the Jalpaiguri case (1); and in the absence of any allegation to 
the contrary contained in the pleadings and of any contrary 
indication in the evidence; I think I must hold for the purposes 
of this case that the parties here are Hindus. "That being so, the 
next question that arises is whether they are governed by the 
Hindu Law ofthe Bengal School. Upon this point, my attention 
has been drawn to the remarks of Mr. Mayne in his work on 
Hindü Law at pages 10, 11 and 12 of the fourth edition and to 
the observation of the Judicial Committee in the case of fanintira 
Deb Ratkat v. Rajeswar Das (1), and it has been contended that 
it would be wrong to apply to people like the Koches, notwith- 
standing the fact of their having become Hindooised, the peculiar 


doctrines of the Hindu Law in all their entirety. No doubt - 


there might have been some force in this argument if there had 
been in this case any allegation ‘by the plaintiff that he was 


other law or custom applicable to people of bis class. In the 
absence of any such allegation, I think I must hold that the case 
is governed by the ordinary Hindu Law of the Bengal School. 
That law has been held to be generally applicable in Assam: 
see the case of Deepo Debra v. Gobindo Deb (2); see also the case 
of Kerry Kolttanee v. Monee Ram Kolita (3)in which the Hindu 
Law ofthe Bengal School was considered applicable to another 
aboriginal Hindooised race, the Kolitas And I may in this 
connection also refer to the observations of Sir Barnes Peacock 


E (1884) I. L. B. 11 Calo 488. (3) (1871) 16 W. B, 43. 
(8) (1878) 19 W, R 867. 


' governed not by the strict rules of Hindu Law but by som& | 
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inthe case of Lalla Mohabeer Pershad v. Mussammut Kundan 
Koowar (1) which seems to have some application to thé present 
case. There his Lordship observes: “In the absence of evidence 
to prove that the rules of inheritance of the Jains are not the 
same as those of the orthodox Hindoos, we cannot say that the 
Jains are not governed by the Hindu Law bf Inheritance 
applicable in that part ofthe country in which the property is 
situate, srs, the Dayabhaga in Lower Bengal generally, the 
Mitakshara in the Mitakshara Djstricts, and the Mithila in the 
Mithila country.” I come next to the third question raised 
by the learned vakeel for the respondent. It has been contended 
that the respondent would be heir to Hasiram under the Hindu 
Law of the Bengal School inasmuch as the enumeration of heirs 
in the Dayabhaga stops after a certain point, and we must after 
that point follow the Mitakshara which is of universal application 
allover India save and except in Bengal in matters expressly 
provided for in the Dayabhaga, and if we follow the Mitaksbara, 
plaintiff will be clearly entitled to inherit as a Bandhoo according 
to the interpretation of the word Bandhoo in the Mitakshara as 
given in the case of Umatd Bahadur v. Udot Chand (2). But 
the argument apparently overlooks the fact that the scheme 
of the Dayabhaga is radically distinct from and to some extent 
incompatible with the scheme of the Mitakshara, and the -one 
canngt well be made to supplement the other so far as the law 
of inheritance is concerned. Nor can it be said that the 
Dayabhaga is silent upon this point, seeing that although the 
Dayabhaga may be silent so far as express enumeration goes, 
it is not silent so far as the indication of the general principle 
according to which heirship is to be determined is concerned ; 
that general principle being clearly the principle of spiritual 
"benefit. An attempt was made on the part of the respondent 
to meet this objection by showing that the assumption that the 
doctrine of spiritual benefit is the foundation of the Inheritance 
law of the Dayabhaga is an erroneous assumption. Certain 
anomalies were pointed out as being the inevitable consequences 
of that assumption, and I have been asked to re-open the 
question whether the doctrine of spiritual benefit is really the 
principle adopted in the Dayabhaga scheme of Inheritance. 
‘The arguments upon this point have been summed up in a 
recent work on Hindu Law: See Jogendra Nath Shiromony's 
Commentary on the Hindu Law pp.: 314 to 325. Whatever 


(1) (1867) 8 W.B. 116. (3) (1880) L L. R. 6 Oslo. 110, e 
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may have, been the effect of this argument if the matter had 
been res integra, I think E must take the question as settled by 
authority. I donot think that the error that has been pointed 
out is at all so clear as would justify me in allowing the question 
to be re-opened. The doctrine that the principle of spiritual 
benefit is the basis of the Dayabhaga law has ample foundation 
in the Dayabhaga. See Dayabhaga, Chapter XI, section. VI 
paras 18 and 31. In the former of these passages the author 
clearly points out that when Manu ordains that the nearest 
Sapinda shall take the inheritance, he does not mean the nearest 
by birth but he means the most efficient in the presentation of 
oblations to confer spiritual benefit, and the point has been 
settled by repeated decisions ; see the case of Gooroo Gubrnd 
Skaka v. Anund Lall Ghose (1) and the case of Digumber Roy 
Chomdkry v. Mot Lal Bundopadhya (2). Aud if the doctrine 
of spiritual benefit is adopted as the basis of the Hindu Law of 
Inheritance in the Dayabhaga School, itis clear, and it is in fect 
admitted, that the plaintiff would be no heir to Hasiram. 
Therefore Ido not think that the plaintiff's beirship is made 
out. There is another view that may be taken of the case. 
Plaintiff seeks to recover possession of immovable property from 
the defendant who is the party in possession ; he can only. do so 
upon the strength of his own title. He alleges a title by 
inheritance in his plaint but he does not say by what law that 
title bas to be determined ; he simply says in bis plainf that 
he and the other parties to the suit belong to the Koch tribe. 
That means ordinarily that the parties are Hindus and ifthey 
are Hindus the ordinary Hindu Law of the Bengal School would 
apply to them, they being inhabitants of Assam and under that 
law the plaintiff is no heir. But ifthe plaintiff contends that his 
case is governed not by that law but by some other law or custom} 
it was for him to have shown by what law or custom his case was 
governed, and. how under that law or custom he was entitled 
tosucceed, His title has been denied and he has shown nothing 
to make out his title; In that state of tbings the suit must be 
dismissed. 

Theresultis that the decrees of the Courts below must be 
set aside, and the plaintiffs suit dismissed with costs in all 
the Courts. 

A. T. M. Appeal allowed. 

(1) (1870) 18 W. R. F, B. 49, (3) (1883) I. L. R, 9 Oalo. 563. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnauf. 
RAZIUDDIN MUSSIN 


v. 
TAHARAT HOSSEIN.* 
Eats Partition Act, (VIII of 1878 B. O.), Seo. 89 — Rent, assessment of— 
, Aaiuai mistaho—Oivil Orurt's power to direc &uosti ont, 

Where the statutory duty cast upon the revenue authorities under section 89 
of the Bengal Estates Partition Aot to asmsoss rent, was not performed owing 
to mutual mistake of the Court and th8 parties the oiv!] Court oould request 
the Deputy Oollector to assess the rent payable in perpetuity In respect of the 
land. When the Deputy Collector has assessed the rent, subject to the result 
of any possible appeal to the superior Revenue authorities, that will be declared 
by the olvil Court to be rent payable by the party who has his dwelling house 
on the land allotted to the other party on partition under the Heiates Partition 
Aot. No question of limitation arises, as rent was not assemsed, 

The parties were also allowed to proceed by way of appeal to the Oollector 
and the Oommissioner under the provisions of sections 142 and 143 of the 
Bengal Estates Partition Act. 

Appeal by the Defendants. 

Suit for ejectment. 

The material facts and arguments appear from the judgment. 

Babus Mahendra Nath Roy, Lafshmi Narain Singh and 
Kulwant Sakas for the Appellant. 

Mouivis Syed S&amsul Huda and Mukhammad Mustafa Khan 
for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendant, 
in au action in ejectment. The plaintiff and the predecessor in 
intefest of the defendants were proprietors of a mouzah Mukhdum- 
pore Kazi Chuk. In 1898 a partition of the mouzah was com- 

pleted under the Bengal Estates Partition Act, 1876. The result 
of the partition was that plot No. 82 upon which the dwelling- 
house of the defendants stands, was allotted to the plaintiff. The 
partition was completed and possession delivered on the basis 
thereof on the 6th March 1898. On the ryth September 1908, 
the plaintiff commenced this action for recovery of possession on 
the ground that upon completion of partition and delivery of posses- 
sion, the defendants became trespassers, and were not entitled to 
continue in occupation of their dwelling-house which had fallen 
into the share allotted to the plaintiff. The Court of first instance 
dismissed the suit. Upon appeal, the District Judge has made a 


* Appeal from Appellate Decree No. 1548 of 1009. against the decree ot 
8. Skinner rang District Judge of Gya, dated the lst July 1900, magifying 
that of Baba Jod andan Prasad, penne nee ome IINE 
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decree for sjectment. In the present appeal the defendants have 
assailed that decree on thé ground that in view of certain orders 
of the Revenue authorities to which we shall presently refer, no 
decree for ejectment-ought to have been made against them. 

It appears that during the progress of the partition proceed- 
ings, the preseat plaintiff took objection to the proposed 
allotment on the ground that plot No. 82 which contained 
the dwelling house of the predecessors of the defendants, 
had fallen in his share. This objection was overruled by the 
Deputy Collector who stated in his order that section 89 of Act 
VIII of 1876 B.C. would apply. The plaintiff was not salished with 
this order. When the papers were submitted to the Collector for 
confirmation of the allotment made by the Deputy Collector, the 
objection was repeated and overruled. Jt has been stated to us 
that the objection was reiterated also before the Commissioner 
and met with the same fate. No rent, however, was assessed in 
accordance with section 89, and after possession had been delivered 
to the parties on the 6th March 1898, the predecessors of the 
defendants, on the rst April following, invited the attention of the 
Deputy Collector to the fact that no rent had been assessed and 
prayed that rent might be assessed as contemplated by section 89. 
This application was refused on the ground that it had been 
made too late. The question which now arises for consideration 
is, what are the rights of the parties in view of the circumstancts 
stated. The District Judge has held upon the authority of the 
decisions in Mussammat Nawab Begum v. Rustum Khan (1) 
Latkhkram and others v. Ghumnes (2) and Wasthuddin v. Syed 


Mashar Hossain (3) that the defendants are in the position of 


(1) (1867) 9 Agra H. C. B. 149. (3) (1868) 8 Agra H. O. R. 208. 
(3) Wajihuddin and another, plaintiffs appellants. 


t. 
Byed Mazhar Hossain, defendant respondent, 
Mr, Mohammed Mustafa Khan for appellant, 


Babu Saligram Singh tor respondent. - 

This is & very clear case. Under a butwara whioh took plece between the 
plaintiffs, the defendants Mazhar Hossain and certain other co-aharers, & oertain 
duapidated building desoribed as »esihhaxe (stable for elephants) fell to the 
share of the plaintiffs; and they brought this suit to recover possession thereof 
as against Mazhar Hossain. This person set up an oocupenoy right and pleaded, 
that In'exeoution of a dearge for money against himself, his interest in the sald 
a had been sold up and puro by bis brother-in-law, one Hamid 

, but ann bee his own benefit, orin other words, Hamid Hasoo! was his 
M and that, therefore, the plaintiffs oould not recover possession of 


The learned Judge of the Oourt below has adopted the contention of the 
defendant tn so far that Hamid Rasool was his benamdar. Bat he says at the 
same irme that the bmiding was in the ocoupation of Hamid Rasool within two 
Goa the puit and that it must be taken that the said 1n Hvidaal was a tenant 

month to month under the Transfer of Property Mot and entitled to fifteen 
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trespassers and are liable to be ejected. In our opinion, the cases 
relied upon are distinguishable and do not assist us in the 
solution of the question raised. Tnetwo cases before the Agra 
High Court merely recognise the doctrine that upon the com- 
pletion of partition proceedings, the owners become the pro- 
prietors of the land segarately allotted to them aud cease to be 
joint owners of the entire land. The necessary inference from 
this proposition is that they cease to be joint proprietors of all the 
lands and become the sole proprietors of the lands specifically 
. allotted to them ; in other words, after partition no proprietor can 
claim to continue in occupation of any land not specifically 
allotted to him. The decision of this Court in the case mentioned 
has no application to the circumstances of the present litigation. 
It related to a peslkhana (stable for elephants), which could not 
in any sense be described as a dwelling-house within the meaning 
of section 89 of the Bengal Estates Partition Act, 1876. In the 
case before us, there is no room for controversy that the intention 
of the Revenue authorities was that the particular plot now in 
dispute should be dealt with under section 89 of the Bengal 
Estates Partition Act. The present plaintiff started with the objec- 
tion that the land had been allotted to him although thereupon 
stood the dwelling-house of the predecessors of the defendants, 
At that stage, he was evidently anxious that the land should not 
be alletted to his share. The order thereupon passed was that 
his objection was not tenable in view of section 89 of the Estates 
Partition Act. It has been contended by the learned vakil for 
the respondents that it thereafter became the duty of the 
a a te el 
days notice before he could be compelled to quit, He further finds that there 
was no question of cooupancy right whatsoever. In this view of the matter he 
has dismissed the plaintiff's suit, and henoe this anpeal by them. 
e It seams to us that the two portions of the judgment of the District Judge 
are inoonsistent with each other. If te holds that Hamid Hasool was but a 
benamdar of the defendant, he, the defendant, was bound to surrender the 
property to the plaintiffs it having, under & butwara to which both the plaintiffs 
and the defendant were parties, fallen into the plaintiffs pati. And we do not 
d how, if that is the correct position, Hamid Rasool could olaim a 
tenanay ren in the building, so that he was entitled to fifteen days notice to 
quit odoubt. Hamid Rasool is no party to the snit, as the Judge bas pointed 
ont, but inthe view of facts accepted by himself, that individual'ís nota 
necessary for he is but a benamdar of the defendant The learned vakil 
for the respondent has, however, asked us to hold that asa malik of the mousah 
which was brought under butwara, the defendant was entitled to hold 
possession of the building upon payment of rent but, as pointed out by the 
Munsiff, it was nowhere that any rent had ever been paid and the 
butwara which took place between the parties does not, while it allota the 
property in dispute to the plaintiffs, ieserve any rent as payable by (gen 
the defendant or Hamid Rasool, his benamdar to the plaintiffs That bein 
we do not see upon what possible ground oan the plaintiffs be deprived tha 
benefit of the allotment tbat has been made in bis- favour under the 


butware in question, The resit is that the dearee of the lower appellato, Court 
is reversed, and that of the first Qourt, restored with costa, 
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predecessors of the defendants to invite the Revenue authorities to 
assess the rent mentioned in section 89, and as they failed to have 
the rent assessed, they are liable to bé ejected. Weare not pre- 
pared to accept this contention as well-founded. What obviously 
happened was that a mistake was made by both the parties as 
also by the Deputy Collector. In 1895 when the Deputy 
Collector decided that seztion 89 would apply to the land now in 
dispute, the parties must have understood that in due course the 
rent mentioned in that section would be assessed. Section 89 
provides that if a dwelling house belonging to one proprietor 
is situated on any land which it may be necessary to include in the 
separate estate of another proprietor, the owner of such house may 
retain that with the offices, buildings and grounds immediately 
attached thereto upon agreement to pay rent for the land occu- 
pied by such dwelling-house, offices, buildings and grounds to the 
proprietor ofthe separate estate in which such laud is included ; 
thelimits ofthe land so occupied and the rent to be paid for it 
in perpetuity shall be fixed by the Deputy Collector and shall 
be stated in the paper of partition. Tne reasonable interpretation 
ofthe order of the Deputy Collector is that the plaintiff, who 
took tbe objection which proved unsuccessful, should invite the 
Deputy Collector to assess the rent which he was to receive in 
view of the fact that section 89 was held applicable to the case, 
But whether this was so or not, the defendants or their predecessors 
might very well have expected that rent would be assessed in 
the ordinary course by the Deputy Collector pursuant to the 
order which he had made. The result of the mistake by the 
parties and the Deputy Collector is that rent has not been assessed. 
The learned vakil for the respondent has contended that the 
inference is that the defendants are trespassers and that it is 
not open toa civil Court to afford any relief to the defendants. 
We are not prepared to accept this contention as well-founded. 
The statutory duty which was cast upon the Revenue authorities has 
not been performed, and, as already explained, it was not per- 
formed: by reason of the mutual mistake of the Court and the 
parties. Under these circumstances, we are of opinion that we 
are not: powerless to do justice and afford complete relief to the 
parties. i 

The proper course to pursue now is to have the rent assessed 
and that rent ought to be assessed in conformity with the pro- 
visions of section 89. We shall, therefore, direct the District 
Judge to request the Deputy Collector to assess the rent payable 
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in perpetuity in respect of this lind under section 89 of the Bengal 
Estates Partition Act, 1876. When the Dsputy Collector Has assess- 
ed the rent, subject to the result of any possible appeal to the supe- 
rior Revenue authorities as mentioned hereafter, that will be de- 
clared to be the rent payable by the dsfendants to the plaintiff. The 
learned vakil for the respondent has further argued with consider- 
able force that the defendants have hitherto enjoyed this land with- 
out any payment tothe plaintiff, and, they canndt justly escape 
payment of rent-for all these years. Weare of opinion that this 
contention is well-founded, and that to prevent injustice it is 
‘necessary to direct that the defendants should pay the reat which 
would have accrued due, had it been duly assessed by the 
Deputy Collector. W'e therefore direct further that when the 
rent has been assessed by the Deouty Collector, the District 
Judge will make a decree in favour of the plaintiff for all arrears 


of rent at that rate from the date of the delivery of possession, 


that is, the 6th March 1896, uo to tha date of the commence- 
ment of this suit, namely, the 17th September 1:908. The net 
result of this litigation, therefore, is that although the plain'iff is 
not allowed a decree for ejectment, he will have a decree declar- 
ing his title to receive ths rent which may hereafter be deter- 
mined by the Deputy Collector from the defenlan's; and he 
will also have a decree for all arrears of rent. 

*We may add that as the rent will be assessed by the Deputy 
Collecfor under section 89, before his decision is accepted and 
acted upon by the District Judge, it will be open to the parties 
to proceed by way of appeal to the Collector and the Commissioner 
under the provisions of sections 142 and 143 of the Bengal 
Estates Partition Act; in other words, under our direction, in 
191I proceedings will be taken which might and ought to have 
been taken in 1898. 

As we have made a decree for rent from the 6th March 1898 
up to the 17th September 1908, it is desirable to point out that 
no question of limitation arises, in view of the fact that rent has 
not up to the present time been assessed. 

The result is that this appeal is allowed, the decree of the 
District Judge discharged, and the case remandedto .him in 
order that the direction given in this judgment may be carried 
out, Each party will bear his own cests throughout the 
litigation. . f 
A. T. M, i Appeal allowed, 


é 
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Before Sir Richard Harington, Bart, Vudga and 
i Mr. Fustice Casperss. 


DUKHA MANDAL AND OTHERS 
v, ' 
W. N. GRANT AND OTHERS.* 

Kcidontiary saluo—J amabandi paper—Ancimi entrica—Indian Bridence Aot 
(1af 1878), Seos. 39, Bub-tac. (3) and 34—' Porson, who is dead or cannot 
bo found’ — Preswm ption—Dorroberation, 

Where entries in jamabandi papers began over 70 years before the action 
was tried, the presumption was that the person who made them was dead 
and could not be called; and as they were made in the ordinary course of 
business by the landlord’s agents, they were relevant without any corroboration, 
as evidence against the tenants under sub-section (3), section 32 of the Indian 
Evidence Act. The law under sub-section 12), section 82 of the Indian Evidence 
Act doos not require corroboration as under section 84 

Rampycrabei v. Balaji Shridhar (1) followed, 

Appeal by the Defendants. j 

Suit by landlords under section 106 of the Bengal SERAN 
Act, to rectify an entry in the Record of Rights. 

The point in issue was whether the tenants held at a rent 
which has not been changed from the time of the Permanent 
Settlement. The tenants produced receipts showing payment. 
of uniform rent for 20 years. The landlords produced samabands 
papers which began in 1838 and ended in 1882. The landlogds’ 
agents who prepared them were not called to proveethem, 
The Assistant Settlement Officer held that the tenants held at 
a rent which was not changed from the time of the Permanent 
Settlement. On appeal, this decision was reversed. Hence 
this appeal. 

Babus Provas Chandra Mitra and Susi] Mandhab Mullick 
for the Appellants. 

. Babus Umakali Mookerjee and Satlendar Nath Patit for re 

Respondents. 

The judgments of the Court were as follows : 


Harington J.—This appeal arises out of a suit brought 
under section 106 of the Bengal Tenancy Act to rectify an entry 
made in the Record of Rights. On the whole the question is 

* Ap from Appellate Decree No. 1506 of 1910, against the decree of 
J. O ell, Req. District Judge of Bhagalpur, dated the 26th February, 1910, 


reversing that of Babu Jatindra Ohandra Rose, Assstant Settlement Offioer, 
Tarapur, dated the 15th October, 1909. 


(1) (1904) I; T. R. 28 Bom, 994. 
[Bee also Dafi Abaji v. Govind Narayen (1908) 10 Bom. L. R. Sil Bep. 7 
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whether the Judge in the lower appellate Court acted contrary 
to law in accepting ;yamaband: papers which were prodüced for 
the purpose of showing that there had been a variation in the 
rent paid in respect of the holding at a time since the Permanent 
Settlement. 

The tenants produced receipts for showing payment of 
uniform rent for 20 yeats. That threw on the landlords the 


_onus of showing that there had been a variation since the time 


of the Permanent Settlement. They produced for that purpose 
certain jamabana: papers. The papers began as long ago as the 
year 1838, 

The argument that has been addressed was is that the 
jamabands papers by themselves have never been treated as an 
independent evidence, and that therefore the Judge of the 
lower appellate Court was wrong in regarding them as evidence 
as to the rent variation many years ago. Now, in these papers 


entries were made by the landlord’s agent behind the back of 


the tenants. Prima facte they would not be evidence against the 
tenants, unless they were made so by statutes. The learned vakil 
for the respondents relies on section 32, sub-section 2 of the 
Evidence Act and contends that as they were entries made in 
the ordinary course of business by the landlord's agents they 
become relevant as evidence against the tenants. They having 
been made so many years ago it must be conceded that they were 
made By persons who are dead and cannot be called. 

It is argued by the learned vakil for the appellants that under 
that section their value cannot be put higher than what has been 
assigned to them by section 34 of the Evidence Act, which made 
them only corroborative and not:independent evidence. The 


first point taken is that they cannot be admitted as evidence. 
unless it is shewn that the persons who made the entries cannot. 


be called as witnesses. But I think when the entries began as 
long ago as 1838 and ended only in 1882 it must be taken with 
regard to the bulk of the entries that the presumption is that the 
men who made the entries cannot be called. The entries began 
over 70 years before the action was tried. In my opinion that 
fact is sufficient to justify the Judge in treating the papers as 
evidence under section 32, sub-section 2 of the Evidence Act. 

- Then it is contended that if that be so they cannot be put 
higher than that at which they have been placed by section 34 


of the Evidence Act. This question came up for decision in the. 


case of Kampyarabai v, Balaji Shridhar (1). In that case itevas 
(1) (1904) I, L. B, 38 Bom, 294, 
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Orvir, pointed out that entries may be made evidence either under 
3013. section 22 or under section 34 and that under section 32 the 
a Se : * + * " 

Dukha Mandal necessity for corroboration is not imposed. I am not prepared 


to dissent from the reasoning in that case. I therefore think 
that the Judge is not wrong in accepting these documents as 
Harlington, J. ^ evidence of the fact that there had been a variation in the 
d amount of rent paid for the period between the time the action 
was brought and Permanent Settlement. 

It is to be observed that it is, not sought in this proceeding 
to impose a particular liability on any person. Itis only sought 
to shew what the nature of the tenancy is. 

On the whole I come to the conclusion 'that the documents 
were admissible under section 32, sub-section 2 and that the 
judgment cannot be assailed on the ground that the Judge used 
them as evidence for the purpose of showing variation in rent. 

The result is the appeal is dismissed with costs. 


Caspersz J.—1 agree. 


A, T. M. Appeal dismissed. 


Before Mr. Fustice Mookeryee and Mr. V ustice Coxe. 


Civi. RAIMALA BIPRAJUGI 

1910. U. . 

ban ana " , 
Nocember, 30. SHIBA SUNDARI CHOWDHURL 


Dermaseney, presumption of— Lease for dwelling pur posss— Reasonable Neiice, 


A tenancy granted for dwelling purposes cannot be presumed to be perma- 
nent, simply because rent was not enhanced for $4 years and tho tenant was" 
allowed to plant fruit trees on a part of the holding, In order to raiso a pre- 
sumption, it mast be shown that the origin of the tenancy was unknown, that 
there was sucoeselon from father to son, that there was transfer and that tho 
transfer was recognised by the landlord, 

When a tenancy commenced ou the 18th April, 1882 and a notice calling 
upon the tenant to quit the land within lath April, 1906, was served on the 
Hth August 1005 : 

Held, thay was a reasonable notice within the meaning of the rule recog. 

nised in Pratap Narain v. Harihar (1). 
Appeal by the Defendant. 
Suit for ejectment. 
The material facts and arguments appear from the judgment, 


R 3 Appeal from Appellate Decree No. 1528 of 1908, against the deoree 

March 1006, affirmin tha ‘ot Babe Ra Judge of Baokergunge, dated. the Bot 
g that o ani Kumar G 

dated the 18th February, 1907. j hosh, Munsiff of Patuakhall, 


ü (1) (1009) I, Li B, 86 Calo, 627, 
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Babus Foges Chandra Roy, Abinash Chanapa Gua and 
Harendra Kumar Mukerjee for the Appellant. 
Babus Tarakishore Chowdhry, Gunaza Churn Sen and Girija 
Prasanna Chomdhry for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—ThisJs an appeal on behalf of the defendants 
in an action in ejectment. The plaintiffs respondents commenced 
this action on the ground that the first defendant was atenant- 
at-will and that his tenancy had been terminated by a valid notice 
to quit. The suit was resisted by the original tenant as also by 
the third and fourth defendants who were respectively the mort- 
gagee and purchaser from her. Their defence in substance was 
two-fold, namely, frst, that the first defendant had acquired a 
right of occupancy in the land which had been let out to her for 
agricultural purposes ; and secondly, that the notice to quit was 
not valid in law. The Courts below have decreed the suit and 
made a decrea for ejectment against all the defendants, In 
support of the appeal,two grounds have been urged; namely, 
frst, that the first defendant had a permanent transferable interest 
in the land, and secondly, that if her interest was of a tempor- 
ary nature, it had not been terminated by a legal notice to quit. 
In our opinion, there is no substance in either of these conten- 
tious. 

Itf so far as the first point is concerned, the learned vakil for 
the appellant has argued that as the land was let out for dwelling 
purposes, as the rent had not been enhanced for 24 years and as 
the tenant had been allowed to plant fruit trees on a part of the 
disputed holding, the inference was legitimate that the tenancy 
in itsinception was intended to be of a permanent nature. We 
are unable to give effect to this contention. It is not shown that 
the tenancy has ever been transferred or that any transfer has 
been recognised by the landlords; nor has it been shown that 
there has been succession from father to son. Besides, the period 
of time during which the defendant has been in occupation of 
the land is only 24 years. The origin of the tenancy is known, 
and there is nothing to show that the tenancy was intended to 
be a permanent one. Indeed, the case for the defendants in the 
Courts below was, not that the tenancy was of a permanent 
nature but that it was of an agricultural character and conse- 
quently was not determinable as the tenant had acquired a right 
of occupancy. This defence has failed ; nor is it proved that 
improvements have been effected, or transfers recognized, or pósses- 
sion held for many years at a uniform rate of rent, so,as to bring 
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the case within the principle recognized in Watson v. Radha 
Nath (1), Upendra v. Ismail (2), Nilratan v. Ismail (3), and 
Naba Kumari v. Beharilal (4). We are, therefore, unable to hold 
that the tenancy was transferable. The first contention cannot 
consequently be supported, 

In so far as the second ground is cancerned, it was found by 
the Court of first instance that the tenancy was created in the 
beginning of the year 1289; that finding has not been disturbed 
by the Court of appeal below, "The learned Munsiff expressly 
observed that the rent-receipt granted by the landlords at the 
end of the first year of the tenancy shows that the tenancy must 
have commenced on the 13th April 1882. The notice which was 
served upon the defendants on the 24th August 1905, called upon 
them to quit the land on the 14th April, 1906. Consequently 
they had seven months notice, terminating with a year of the 
tenancy, This was obviously a reasonable notice within the 
meaning of the rule recognized in Pratap Narain Deo v. Harihar 
Singh (5). It follows consequently that not only was the interest 
of the tenant terminable, but that it had been terminated bya 
valid notice. 

The result is that the decree made by the Court below is 
affirmed and this appeal dismissed with costs. 

A. T. M, Appeal dismissed. 
(1) (1905) 1^, L J^578. (8) (1904) I L, R^ 82 Oalo. 51 P. 0, 


'(3) (1904) I. L. R. 83 Oalo. 4L P O. (4) (1907) I L B. B4 Calo, 902. P, O. 
| (5) (1809) L L. E. 86 Calo, 037, 


Before Mr. Y ustice Stephen and Mr. Vustice Coxe. 
UJAL SINGH 
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November, 9. 'DIBYA SINGH SIRDAR ann THE SECRETARY OF STATE 


FOR INDIA IN COUNCIL ADDED AS A PARTY.* 


Settlement decision, suit to ooutest— Reoord, cancellation of— Central Provinces 
Land-Ravenus Ao (XVIII of 1881), Bso, 83I—Notloe to Goreramoni, if 
nscsssary— Notico, non-servios of, affect of. 

The provisions of section 88 of the Central Provinoes Lend-Hevenue Aot 
are imperative. 
Where the plaintiff sued for a declaration that he was a maintenance grant- 


-molder of a cortain wowsaA in perpetuity on payment of a jama of Ba. 15 per 


asnan and his grievance was that he was entered in the Settlement record as 
A hoo&dar of a village with a protected status et an envual Jama of Hs. 220, 
$ Appeal from Appellate Decree No. 9208 of 1908, against the decision of 


"Batu Purna Ohandra Mitra, Subordinate Ja lga of Sambalpur, dited tho Ist 


June, 1908, that of Babu Prasiona Kome Ga Mansit of Sambal- 
pur, dated thd 28th. February, 1908, BER ia 
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™~ 


notice shoald have been given to Government of such suit under section 83 of 
the Oentral Provinces Land-Revenue Act ; and where such notioe was noi given, 

the High Court in second appeal, on the application of Government, added the 

Secretary of State as a party and remanded the case for re-hearing to the first 
Court. 


Appeal by the zemindar Defendant. 

Suit for a declaration that the plaintiff was a maintenance 
grant-holder of a certain mouza in perpetuity on payment of a 
jama of Rs. 15 per annum. 

The material facts and arguments appear from the judgment, 

Babu Dwarkanath Cha&kravarti and Mr. G. Sarkar for the 
Appellant, i 

Babu Fogendra Chandra Ghose for the Reapondent. 

Babu Ram Churn Mitra for the Secretary of State for India 
in Council. , 

The judgment of the Court was delivered by 


Stephen J.—In this case the plaintif brought a suit fora: 


declaration that he was the maintenance grant holder of a certain 
mouzah in perpetuity on payment of a jama of Rs. 15 per year. 
His grievance was that he had been entered in the Settlement 
Record as aftccadar of a village with a protected status at an 


‘annual fessa of Rs. 220. In his original plaint he specifically 


asked that the settlement papers might be amended and he 
might havea declaration in the sense in which he wished. In 
an additional plaint he prayed that the request for amending 
the settlement papers might be excluded from the prayer. In 
the result he obtained from the first Court an order, a declara- 
tion, in the sense in which he wished and an order that the entry 
in the Settlement Record should be cancelled. 

This decision was upheld on appeal. He did not take the 


“precaution of giving notice to Government of his suit which it 


was his duty to do under section 83, Central Provinces Land 


"Revenue Act. The result was that Government was not repre- 


sented in this case until it came up to this Court in second 
appeal. The Government now applies to have the case sent 
back for a re-hearing and we cannot see our way not to accede to 
this request, It is urged before us that the suit is not one for 
the cancellation or amendment of the settlement under section 83 
of the Central Provinces Act. We cannot take this view. In 
the first place it is prayed that the record be cancelled. In the 
second place this relief is obtained and in the third, it is obvious 
that it would be unjust that the rent payable by the plsintiff 
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should be reduced from Rs. 220 to Rs. 15 leaving the zemindar 
defendant liable to Government, although that rent remained at 
the figure recorded in the Settlement Record, Rs. 220. We regret 
that the parties should be put to the additional expenses of a 
trial which a remand will cause, but the plaintiff is responsible 
for this inconvenience because he did not do what it was 
clearly his duty to do under section 83 the words of which are 
imperative. 

The order is that this case be remanded to the Munsiff of 
Sambalpur for a re-hearing. 

Costs will abide the result. 


A. T. M. Case remanded. 


Before Mr. Sustice Coxe and Mr. Fustice Teunon. 
RAJA NARPAT SINGH 
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HANGRA MUNDA.* 


Joeotmext, swi for— Okota Nagpore Landin da and Tenant Procedure Act (I of 1879 
B. C.) Ses. 88.—Temamt kolding over after emyiry of lease—Nottoe by 
landlord to tenant to giro up possesion within ona month — Trespasser, tenant 
y a— Hoasonabla noties, necessily of— Reasonable nctioe, what is—Tonant, if 
a rent collector—Kabuliyat, consiructon of. 


Where an area of more ihan 2) bighas of land was leased toa tenant, &nd 
out of this aree, the tenant was, by the terms of the habuliyai to oolleót rent 
from the tenants in possesalon of 8 bighas ard 18 cottas; by the Aabwliyat an 
annual rent was reserved ; on the expiry of the term of the lease, which was 
for #0 yows, the tenant held over for five years on the terms ofthe lease, and 
was then served with a notice to quit within one month: . 

Held, that the tenant had only to collect renta from the tenants in possession 
of 8 bighas and 18 cottas of the lands lensed, so that in respect of the remainder 
of the land leased to bim it could not be said that he was merely a rent? 
Collector ; that he was & tenant and he continued to hold the land at an annual 
rent and that the tenancy was a yeally icnancy, and that being so he wag 
entitled to reasonable notice, | 

Bwlatw Dass v. Jadu Nath Das (1), Deo Nundan Porshad v. Meghy 
Mahion (2) and  Pertap Narain v, Maigh Lal Singh (8) referred to and 
followed, 

Ram Narain Sahu v, Maangry Urao (4) explained and distinguished, 

ë Decree 
Babu ihe Pon Be Haves vat be sine sim pron be 


July, 1910 reveraing that of Babu Khagendra Nath B Munsaff of Chai 
dated the 16th February, 1909. = is 


(1) (1004) 8 0. W. N, 774. (B) (1908) 18 O, W. N 049, 
(3) (1908) 11 O, W, N, 325, 14) (1900) 40, W, N, 792, 
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Appeal by the Plaintiff. ada 
Suit for ejectment, bikes, 

The facts of the case appear fully from the judgment. Raja Narpat Singh 
Babu Batdya Nath Dutt for the Appellant, H » Manda; 


Babs Ram Charan Mitra for the Respondent. 
The judgment of the Court was delivered by 


Coxe J.—This was a suit to recover possession of a certain 
village in the possession of the defendant. The plaintiff's case 
was that this village had in 1885 been leased to the defendant 
for 20 years and that after the expiration of that period, the 
-defendant had been allowed to hold over from 19oo to 1905 
on the terms of the lease ; that thereafter the plaintiff on the 
15th January 1906, issued a notice on the defendant to give up 
possession within one month; but that, as the defendant did not 
give up possession, he became a trespasser from the expiration 
of the term of the notice and that the plaintiff was AEGEUIDRD 
entitled to recover possession. 

The suit was decreed by the Munsiff; but on appeal the first 
Subordinite Judge, unlawfully remanded the case for retrial. 
This order was set aside on appeal to this Court; and ths case 
went back in order that the appeal might be re-heard in accordance 
with law. 

The learned Subordinate Judge who next dealt with the case, 
dismisyed the suit, partly on the ground that the suit was barred . 
by section I11 ofthe Bengal Tenancy Act, and partly on the 
ground that the notice served on the defendant was not reasonable 
and sufficient. 

The plaintiff appeals to this Court. 

In the view we take of the second question it is not necessary 
for us to discuss or decide the question whether the suit is 
barred by section 111 of the Bengal Tenancy Act. 

It appears to us that the learned Subordinate Judge was 
perfectly right in thinking that the defendant was entitled to 
reasonable notice. It is perfectly clear that the defendant was 
a tenant under the plaintiff. 

It has been argued that he wasa mere rent collector ; but it is 
clear from the £abu/tya?, which he executed, that that was not 
his position, An area of 1 al and 3 reks of land, which we are 
informed, is more than 20 bighas, was leased to him; and out 
of this area he had to collect rents from the tenants in possession 
of 8 drgkas and 18 cotfas ; so that in respect of the remainder 
of the land leased to him it can not possibly be said that he Was 
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merely a rent collector. By the Aadudyat an annual rent was 
reserved ; and therefore when the defendant held over, after the 
expiration of the kabuliyat, it must be considered that he 
continued to hold the land at an annual rent and that the tenancy 
was a yearly tenancy. That being so, it seems to us clear that 
he was entitled to reasonable notice, 

Reliance has been placed by the learned vakil who appears 
for the appellant on the case of Ram Narain Sahu v. Maangru 
Urao (1), in which it was certainly,held that in a district in’ which 
Act I of 1879 B.C. is in force no notice to quit is necessary to 
eject a tenant who holds over after the expiration of an agricultural 
lease, there being no provision in the Act for such notice. 

That, however, was not a suit between landlord and tenant; 
and the effect of that case has, in our opinion, been very considerably 
weakend by the subsequent decisions in the cases of Sulatu Dass v. 
Sadu Nath Das (a) and Deo Nundan Pershad wv. Meghu 
Makton (3), as has been pointed out by the learned Subordinate. 
Judge. 

It has been argued that these cases are distinguishable inas- 
much as they were not decided under Act I of 1879. But the 
case of Sulatu Das v. Fadu Nath Das (2) was decided under 
Act X of 1859 ; and it has not been shown to us that the Act 
in this particular respect vary widely from Act I of 1879. And 
in the case of Diramóar Mahto v. V hari Mahto (4) decided'by 


two learned Judges, one of whom was a party to the decision 


of Ram Narain Saku v. Maangru Urao (3) the learned Judges 
remarked: "The question of notice to quit in cases coming 
under Bengal Act VIII of 1869, which Act is similar to Act, X of 
1859, has been considered in several casee"; and then proceeded 
to point out that in these cases it had been held that a rasyat 
Was entitled to reasonable notice, certainly the provisions of 
Bengal Act VIII of 1869 are not in this respect distinguishable 
from those of Act I of 1879 ; and the only section which deals 
with ejectment, namely, section $2 is couched in exactly the 
same terms as section 88 of Act I of 1879. 

Moreover in the case of Kishor’ Mokus Roy Chowdhry v, 
Nund Kumar Ghosal (5), which was not decided under the 
Bengal Tenancy Act, or under any particular Tenancy Act, but 
under the general law, it was held that a yearly tenant was 


(1) (1900) 4 C, W. N. 799, (8) (1808) 11 O, W, N. 225. 
(3) (1904) 8 0, W. N, 774. (4) (1899, I. L, B, 29 Oslo, 701, 
(5) (1897) L L, B, 24 Cale, 720, 
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entitled to six months’ notice expiring at the end of a year of OVIL, 
the tenancy. No doubt, this was: not followed in the case of 10M. 
Digambar v. S hori (1) to-which we have already referred; but Baja Narpet, Bingh 


in that case also it was held that reasonable notice was required. 


Finally, we may refer to the case of Prriap Narain v. Maigh gis “Monde 
Lal Singh (3) in which it was held that in the case of yearly Ows, J. 
tenancy reasonable notice was necessary, though that notice "2n 
need not necewarily determine the tenancy at the end of the To m E 


year ; but that the question. what was reasonable notice was a 
question of fact to be decided by the Court, having regard to all 
the circamstances of the case. 


- 


Now, having regard to all the circumstances of the present 
case, it is clear that the notice given was not reasonable, as the . 
learned Subordinate Judge has pointed out. 


The defendant was bound, under the terms of the Aubs/iyat, 
to pay the full rent for the year ending the 31st March in the 
month of Magh. Notice, however, was served on the 18th 
January, and under it he had to leave the village by the 15th 
February ê and, as the Subordinate Judge remarks, it would 
have been impossible for him, under these circumstances, to, 
realise his rent from the tenants. 


This, however, is a question into which: perhaps, we are 
hardly entitled togo, as the question whether the notice was 
or waf not reasonable is a question of fact ; but we think it is 
not going too far to say that the decision of the learned Subor- 
dinate Judge on this point in our opinion was eminently right. 


We think, therefore, that the appeal must be dismissed 
* with costs. 


H. C. ' ~ Appeal dismissed. 


8 
` 


) 


(1) (1899; J. L H. 20 Calo 76L. (A) (1909) 18 O. W. N, 949. 
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Buore Str Asutosh Mookerjee, Knight, Fudge, and Mr. 9ustice 
Carnd uff. 


BHUT NATH PAL MISTRY 
v 


CHANDRA BINODE-PAL CHOWDHURY AND OTHERS.* 


Damages, sit for—Imjunotien wrongfully obtained — Limitation Act (XV of 
1877 ), Boh. TI, Art. 48—Cisll Precedurs Coda (Act XIV of 1889), Seo 497, 
application under—Application treated as nlaint—Suit, when ins ituied— 
Unlawful interference with exercise af property righi— Malice or want of 
probable er reasonable cause, if to be prored — Dopricing a party of emerciring 
acts of ownership—~Waterials low, damages for. - 

A mit was instituted by the present defendant on the 8rd November 1902, 
bya plaint which embodied a prayer for injunction, An injunction was 
granted against the present plaintiff, That suit of the defendant was decreed 
in the primary Court but was dismissed by the Court of first appeal on the &rd 
July, 1905, This order of dismissal was affirmed on appeal to the High Oourt 
on the $2nd December, 1905. On the @nd July, 1908, the present plaintiff 
applied under section 407 of the Code of Civil Procedure of 1882 for damages 
to the extent of Bs, 1,000. The Court refused to entertain the application, but 
permitted the plaintHff to convert the applioetion into a plaint upon payment 
of ad calorem Court-fees, The fees were duly paid and the application was 
amended and registered asa plaint on the Ist August, 1906, The Court of 
first instance treated the suit as filed on the 3nd July, 1906, 

Held, that the Oourt of first instanoe was right in treating the suit as filed 
on the 2nd July, 1906. 

Hari Ham v. Ahdar (I) referred to. e 


That under Art 42 of the seoond Bohedule of the Limitation Aot, time 
began to run as soon as the injunction was at an end, that the injunation in 
the present cease terminated when the suit was dismissed on the 8rd July, 1906, 
and that as the suit was rightly treated as filed on the 2nd July. 1908, it was 
not barred. . 

Any person, when he unlawfully interferes with the exercise of the property 
rights of another, commits an act in the nature of trespass to property and is 
liable in an action for trespass; it is not necessary for the plaintiff in suoh % 
case to prove any malice or want of reasonable or probable cause, 

Clisseld v. Cratehley (2), Mudhobun v. Gokul (8), Bishwun Singh v. Wyatt (4) 
and Wilson v. Kantya (5) referred to. 

A party deprived, by an injunction unlawfully taken oat, of exercising sots, 
of ownership, is entitled to such damages as are tbe necesmry and proximate 
result thereof. 

Alewander v, Colcord (6) referred to. 

9 Appeal from Appellate Deores No. 802 of 1910, against the decrees of 
Babu Umes Chandra Sen, Subordinate Judge of Daooa, dated the 6th December, 


1909, affirming that of Rabu Umes Chandra Chakrabarti, Munsiff of Naraingunj, 
dated the 28th June, 1909. 


(1) (1807) L T. R. 29 A1. 749. (4) (1911, 14 O. L. J. N15, 16 O. W.-K, 540. 
12) (1910) 2K B. 244. (5) (1869) 11 W., R. 243, 
(a) (1866) JO M. I. A 568. (8) (1877) S5 Ill. 823, 
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Where a person who has prosaied miterials for the purposes of doing 
certain work, is onjolnad from doing it, and by reason of the injunction tha 
materials are lost or destroyed, he is entitled to recover damages, and in a 
proper case, the va'us of the materials lost may ba taken as the measure of 
damages. 

Dougkaity +, Doro (1) referred to, 

Appeal by the Plaintiff. 
Suit for damiges for an injunction wrongfully issusd against 
the plaintiff at the instance of the defendants. 

Tae material facs aid argumgots appear from the eee 

Dr. Sarat Chandra Basak for the Appellant. 

Babus Basanta Kumar Bose and Kherode Narain Bhuuta 
for the Respondents. ` C. A. V, 
The judgment of the Court was delivered by 


Mookerjee J.— nis is an appeal on behalf of the plaintiff 
in a suit for damages for an injunction alleged to have been 
wrongfully issued against him at the instance of the defendants. 
Tne case for the plaintiff is that he began to construct a house 
on his land and had nearly finished one room when the defendant 
commenced an action against him for declaration of title and 
recovery of possession and took out a temporary injunction to 
stay further progress of the work. "This suit by the defendants 
was instituted on the 3rd November 1902, by a plaint which 
embodied a prayer for injunction. Oa the day following, notice 
was issued upon the plaintiff, then defendant; to show cause why 
he should not be restrainel from proceeding with the erection 
of the structures. On the 8th November 1902, the Rule was 
made absolute; the defendant was directed to discontinue building 
operations, but liberty was reserved to him to complete the roof 
then under construction. The plaintiff availed himself of this 

ermission and completed the roof ; but the progress of the build- 
log in every other respect was stopped. The suit was heard on 
the merits, and was decreed in the primary Court on the zrst 
March 1904. The present plaintiff appealed, and, on the 3rd 
July 1905 the decree of the original Court wad reversed. This 
order of dismissal was affirmed on appealto this Court on the 
22nd December 1905. On the and July 1908, the plaintiff applied 
under section 497 of the Civil Procedure Code of 1882 for 
damages to the extent of Rs. 1,000. The Court refused to enter- 
tain the application, but permitted the plaintiff to convert the 
application into a plaint upon payment of ad valorem Court-fees. 
The fees were duly paid, and the application was amended and 

(1) (1883) 63 Jal. 170. > 


88 


OVI. 


1912. 
Bhut Nath 
a . 
Ohandra Renode, 


(etic 


.06 THN OALDUTTA LAW JOURNAL. [Vou XVI. 


Civis, registered as a plaint on the 1st August 1908. The defendants 

1913, resisted the claim substantially on two grounds, namely, frst, that 

Bh Nath the suit was barred by limitation, and secondly, that upon the 

7. merits, the plaintiff had no cause of action. The Court of first 
Ohandra Benode. 


nes instance overruled the plea of limitation but dismissed the suit 
TMG J. on the merits. Upon appeal that decision has been affirmed by the 
Subordinate Judge. The plaintiff has néw appealed to this Court, 
and on his behalf the decree of dismissal has been challenged on 
three grounds, namely, /is/, that, upon the admitted facts, the 
plaintiff is entitled to damages for unlawful interference with his 
property rights ; secondly, that he is entitled to damages for loss 
of user of his property; and 4rrdiy, that he is entitled to damages 
for the loss of the building materials collected by him, which have 
deteriorated and partially disappeared. These grounds have 
been contested on behalf of the defendants respondents, and it 
has further been urged that the suit is barred by limitation. 
Before the questions on the merits are considered, it is plainly 

necessary to examine the ground of limitation. 
Article 42 of the Second Schedule of the Limitation Act 
provides that a suit for compensation for injury caused by an 
- injunction wrongfully obtained must be instituted within three years 
from the date when the injunction ceases; in other words, as 
observed in the case of Mund Coomar v. Gour (1), the cause 
of action continues as long as the injunction remains in fosce, 
and limitation begins to run as soon the injunction is*at an 
end. In the present case, the injunction granted on the 
8th November I903 terminated when the suit was dismissed 
on the 3rd July 1905. The plaintiff applied on the zad July 
1908 for assessment of damages under section 497. The Court, 
however, directed him to.institute a regular suit. The applica- 
tion was thereupon converted into a plaint upon payment of full - 
Court-fees. The original Court has treated this plaint as if it 
had been presented on the aud July 1908, Tnis view is clearly 
right, and is supported by the decision in Hari Ram v. Akbar 
Husain (2). The same principle has subsequently received 
legislative approval in section 149 of the Code of 1908 The 
plea of limitation has, therefore, been rightly negatived by the 

Courts below. 

Upon the merits, the plaintiff is clearly entidlsd to succeed. 
The dismissal of the previous suit shows that the injunction was 
-improperly obtained; ia other words, tbe defendaats have 


Q&) (1870) 18 W, B, $05, (2) (1907) L L. B. 29 All, 749, 
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unlawfully interfered with the exercise of property mghts by the 
plaintiff. The defendants have thus committed an act in the 
nature of trespass to property, Clissold v. Cratchley (1), and 
are consequently liable in an action for ‘trespass; it is not 
necessary for the plaintiff to prove any malice or want of reason- 
able or probable cause. Mudhobun Doss v. Gokul Doss (2), Brshun 
Singh v. Wyatt (3)* and Wilson v. Kanhya (4) Not- 
withstanding the dictum of Jessel, M. R. in Smith v. Blake (5), 
it is indisputable, as fully explained in, Bishun Singh v. 
Wyatt (3), that mistake, however honest or inevitable, is no defence 
for him who intentionally interferes with the person or property 
of another [Novello v. Fames (6), Griffith v. Blake (7), Hunt v. 
Hunt (8)] ; he acts at his peril, as was said in Winslow v. Mulchey (9), 
and it is of no avail to him to urge that he proceeded in 
good faith and believed that he had reasonable ground for the 
issue of the injunction. The plaintiff is, therefore, clearly 
entitled to. damages on the first ground urged, namely, that the 
defendan's unlawfully interfered with the exercise of his pro- 
perty rights. 

As regards the second ground, it is plain, as was said in 
Alexander v. Colcord (10) that a party deprived, by an injunction 
unlawfully taken out, of exercising acts of ownership is entitled 
to such damages as are the necessary and proximate result there- 
of., In the present case, if the plaintiff had been free to complete 
his bé@ilding, as he might have done but for the interferénce 
of the defendants, he could either have used the house or let it 
gut on hire. Tne defendants are, therefore, bound to indemnify 
the plaintiff to this extent: Aoberis v. White (11). 

A's regards the third ground, also, the plaintiff is entitled to some 
damages. Tne evideuce shows that the materials collected, 
. Which the plaintiff found it impossible to use by reason of the, 
interference of the defendants, have deteriorated in value and 
have in part disappeared. The defendants cannot reasonably 
be heard to maintain that the plaintiff might have protected him- 
self effectively if he had appointed extra guards or erected 
sheds for the protection of the materials; in fact, the plaintiff 
could not, in view of the injunction, have erected any structures 
on the land ; as he explains, he had no other vacant plot of land 
where the materials could have been removed and safely stored. 


(1) (1010) 3 K. B. 341 (3) (1888) 10 M I A, 683. - 
(8) (19011) 140. LJ, 515, 18 O. W N, 545. 
` (4) (1869) LL W. B, 148. (8) (4885) 34. L. J. Oh. 289, 

(5) (1583) 81 Oh, D. 421 (429), (9) (1895) B5 3. W. 762, 

(6) (1851) 5 DeG. M, and G, 876. (10) (1877) 85 TL 833. e 


(7) (1834) 27 Oh. D. 475, (11) (1878, 73 N. Y, 375, 
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In any view, the plaintiff, even if he had taken such protective 
steps, would have been put to expense in this behalf by reason 
ofthe unlawful act of the defendants. A similar question arose in 
Dougherty v. Dore (1), and it was held that where a person who 
has procured materials for the purpose of doing certain work, is 
enjoined from doing it, and by reason of the injunction the materials 
are lost or destroyed, he is entitled to recóver damages, and ïn a 
proper case, the value of the materials lost may be taken as the 
measure of damages. : | 

lhe question next arises, whether the damages should be 
assessed by this Court or the case remanded for further investiga- 
tion. The latter course is obviously inexpedient in view of 
the length oftime during which the litigation has lasted and also 
in view of the fact that the materials on the record are sufficient 
to enable this Court to do substantial justice. In so far as 
damages for trespass is concerned, we assess them at Rs. roo. 
In so far as damages for loss of use of property is concerned, we 
assess them at Rs, 160, namely, at Hs. 5 a month for the 
32 months during which the injunction wasin force. In this con- 
nection it is necessary to observe that although the plaintiff has 
claimed rent at the rate of Rs 30 a month, that is not a fair 
measure of damages, because from the income must be deducted 
reasonable interest on the capital invested. In so far as damages 
for deterioration in value and partial loss of materials is concerned, 
we allow Rs. 100, that is, half of the sum claimed bY the 
plaintiff. The total damages allowed therefore amount to Rs. 360. 

The result is that this appeal is allowed, the decrees of the 
Courts below set aside and the suit decreed for Rs. 360. The 
plaintiff will have his costs in all the Courts on the footing of 
‘the sum decreed in this Court. 
A. T. M. . Appeal allowed - sutt decreed in park 

(1) (1888) 68 Oal. 170. 


Before Mr. Vustice Holmwood and Mr. Fustice Teunon. 
BADAM KUMARI DASI 


v. 
HARI DASI DASI.* 
Suit on mortgage bond, maintainability of— Deores on mortgage bond —Bwcou- 
ition—Delivery of possession, objection to—Purchaser of equity af rodem ption, 
not a party. 


* Appeal from Appellate Decree No. 2039 of 1908, against the decree of 
E Panton, Esq , Additional D strict Judge of 2t-Parganas, dated the Ist Jana 
190@ modifying that of Baba Uhandor Kamir Ohatterju Mansi, ist Oo urt, 
Alipore, dated tha 4th Davembar, 1927. 
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The plaintiff sued on ber mortgage and purchased the mortgaged: property 
in exebution. Being unable to get delivery of possession on the objection of 
the defendant appellant. who purchased the equity of redemption before the 
suit, the plaintiff brought a suit again on the mortgage bond on the allegation 
that she came to know of the purchase when obstructed in getting possossion : 

Held, that the suit being in time, was maintainable, 

^ Gourl Churn Paint v. Bita Patai (1) followed, 

Appeal by Defendant No. 1. 

Suit on a mortgage bond. 

The material facts and arguments appear from the judgment. 

Babu Harendra Krishna idi d (for Babu Foy Gopal Ghosa) 
for the Appellant. 

Babu Satleswar Sen for the facon 

The judgment of the Court was as follows : 

The.only question that really arises in this second appeal is, 
whether the suit is maintainable in its present form. 

The suit is based upon a mortgage bond executed by Hari- 
das Dass in favour of Haridasi Dassi, his sister, in the year 1302 
for 49 rupees. The learned Judge has set out the circumstances 
and the only one which we need refer to is that the plaintiff sued 


on her mortgage and the mortgaged property was brought to sale . 


and purchased by the decree-holder and on coming to take posses- 
sion she was opposed by the first defendant, who is the daughter 
of the second defendant, on the allegation that she had purchased 
thé mortgaged property from the mortgagor. This was the first, 
the plaintiff says, she heard of the sale and she now contends that 
she can bring a suit upon the mortgage bond. For the appellant 
it is contended that she can only sue for possession with liberty 
to thg defendant to redeem. The learned Judge in dealing with 
„this question has referred to the case of Nobin Chandra Roy v. 
Magantara Dassya (2), and the case of Fugdeo Singh vw. Habi- 
bulla (3) and we have been also referred to and considered nume- 
rous other cases, none of which appears to us to touch the matter 
before us, with the exception of the case of Gouri Churn Patni v. 
Srta Patni (1). This is a case which is in all fours with the 
present ; for a widow who had ceased to be the widow of the 
deceased mortgagee and therefore had lost her interest in the 
mortgaged property was sued and obtained a mortgage decree (sic) 
in ignorance and it was held that that was no bar to a suit subse- 
quently brought in ejectment against the mother who was in 
possession of the property. It was further clearly held that it 
was still open to the plaintiff to bring a fresh suit; if so advised 


(1) (1909) 14 O W. N. 848 (3) (1884) I, L. B. 10 Oalo. 934. e 
(8) (1907) 6 O. L J. 812, 13 0. W. N. 107, 
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on the basis of his mortgage against the mother and that this is 
so is perfectly clear. The mortgage debt has never been satis- 
fied. The suit against the mortgagor was infructuous as he had 
already parted with the equity of redemption, so that the plaintiff 
can still sue the purchaser in possession, of whose possession 
he had no notice on the mortgage as long as he was in time and 
a suit for possession giving the defendant an opportunity to 
redeem would only be an alternative course of action involving 
precisely the same issues. ° 

We are therefore of opinion that the suit is pania 
as a mortgage suit though not precisely for the same reasons as 
are given by the learned Judge. 

Two minor points have been argued, first that the plaintiff is 
saddled with notice because the defendant was in possession prior 
to her going out to enforce her mortgage decree and therefore 
must be presumed to have been in possession at the time of the 
suit. We think there is nothing in this point. It is clear that the: 
plaintiff learned for the first time of the defendant’s possession 
when she went out to take possession. She had been deliberately. 


' deceived by the defendant's father who is a pleader when she 


went to ask him whether there had been a sale and that gentle- 
man denied that there had been a sale. It seems to us that the 
plaintiff took every precaution which a reasonable man can 
take under the circumstances. ° 
The third point is that the Munsiff should have postponed the 
hearing of the case on the application of the defendant. This 
is argued before us on the basis that the 4th December was fixed 
not for the hearing of the case but for the consideration whether 


certain records should be sent for, we find from thé order-sheet. ° 


that this is not the case. On the 12th November 1907 the 
Munsiff clearly ordered that the case was adjourned to the 4th 
December for hearing. On the 30th November the defendant 
applied for calling for the record and the Munsiff rightly said that 
he would consider tbat question at the hearing, that is of course on 
the 4th of December. On the 4th December he proceeded with tbe 
hearing whereupon the defendant did not renew her application 
for the records’ but made a general application for time apparently 
on the ground that she had not got her witnesses. As she had 


had two previous adjournments on dates which had been fixed for 


hearing, this application for time was very properly disallowed. 
The appeal fails on every ground and is dismissed with costs ; 
we* assess the hearing fee at two gold mohurs. i 


A. T. M. iind dismissed. 


+ 
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Before Mr. Fusttce Mookerjee and Mr. Vusttce Carnduf. 
PRABHU NARAIN SINGH 


v. 
SUNDAR PANDEY.* 
Res j«dieata— Amount of rent annually payable—Ohallonging dooras on the 
gronna of fraud—Teats 

Whether or not a deoisionein a mit for rent operates as res judicata upon a 
question of the amount of rent annually payable, depends upon the soope of 
the imeuos raised and desided. If the question raised and decided relates to the 
amount recoverable for the particular gears in disputo, the decision does not 
operate as ree judicata, On the other hand, if the question raised is as to the 
amount of rent annually payable, the decision operates as res judicata, 

Rajendra v. Tarangimi (1) referred to, 

The tests to be applied {n determining whether a party ought to have 
challenged the deoree on the ground of fraud in tbe previous suit are, whether 
the party who seeks to reopen the matter in oontroversy oould have with reason- 
able diligenoo raised the matter, whether he hada fair opportunity to obtain 
an adjudication upon the matter and whether the question was one Phish 
formed the proper subjeot of litigation in the previous sult, 

Appeal by the Defendant. 

Suit for declaration. 

The material facts and arguments appear from the judgment. 

Babus Umakalh Mookerjs and Akhoy Kumar Banerjee for 
the Appellant. | 

Babu Satis Chandra Ghose for the Respondent, 


e The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants 
in a suit for declartion that the rent payable by the plaintiffs to 
their landlord was Rs. 59-11-3 and not Rs, 80-4-6 a year. The 
plaintifs also sought for a declaration that the lands of their 
* tenancy had been misdescribed in previous proceedings and that 
in fact parcels included therein had been excluded whereas parcels 
not really included had been mentioned as included in their 
holdings. The Courts below have made a decree in favour of 
the plaintiffs which is now assailed on behalf of the defendants on 
the ground that the question of the rate of rent annually payable 
by tbe plaintiffs is res yuadtca’a and is not open for consideration 
in this suit. 

In order to determine the validity of this ‘objection, it is 
necessary to state that on the 29th October 1906 the rent was 


* Appeal from Appellate Decree No, 2866 of 1900, against the decre^ of 
Babu Prasanna Kumar Gupta, Bubordinate Judge of Ma ur, dated the 
97th August, 1909, affirming that of Babu Raj Narain, Mur of Motthari, 
dated the $0th May, 1909. : 


(1) (1904) 10, L, J 248 kd 
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OIVIL. settled by a Settlement Officer under section 104, sub-section 2, 
191i. of the Bengal Tenancy Act. Subsequently, on the 23rd Decem- 


Prabhe Narain ber 1907, the landlords defendants obtained a decree for rent 
against the respondents. That decree was made on the footing 
that the rent payable had been correctly determined by the , 
Mosherj*, J. Settlement Officer at Rs. 80-4-6. The Subordinate Judge has 
T7 held that the decision of the Settlement Officer is conclusive 
between the parties and thatthe decree in the subsequent suit : 
for rent does not operate as res judicata. In his opinion, the 
cases Of Kak Roy v. Protap Narain (1) and Maharani Beni 
Pershad v. Raj Kumar Chombey (2) show that a decision upon 
the question of rate of rent in a suit for rent does not-operate as 
res judicata in a subsequent suit between the parties in which 
the rent for a later period is claimed. The view taken by 
‘the Subordinate Judge is, we think, manifestly erroneous. ‘As 
was pointed out by this Court in the case of Hara Chandra v. 
Betin Behari Das (3), whether or not the decision in a suit 
for rent operates as res judicata upon the question of the 
amount of rent annually payable, depends upon the scope of the 
issues raised and decided. Jf the question raised and decided 
relates to the amount recoverable for the -particular. years in 
dispute, the decision does not operate as res judicata. On the 
other hand, if the question raised is as to the amount of rent 
annually payable, the decision clearly operates as res judicata. 
In support of these propositions, it is sufficient to refer, amongst 
the earlier decisions, to the judgment of Mr. Justice Banerjee 
in Rajendra Nath Ghose v. Tarangint Dasi (4). No doubt, as 
observed by the Subordinate Judge, the case of Brakmauunda 
Makapatra v. Arjun Rant (5) indicates that the decision ‘df the. = 
‘Settlement Officer also has the effect of a final decree between 
the parties under section 107 of the Bengal Tenancy Act. But 
in the case before us, the decision of the Settlement Officer 
has been construed and it has been held by a Court of competent 
jurisdiction that the Settlement Officer settled the rent at the 
rate of Rs. 80-4-6. If this decision related not merely to the 
years for which rent had been claimed but was in substance a 
decision as to the amount of rent annually payable by the 
tenant to the landlord, clearly it operates as res judtcata. An 
examination of the plaint in the suit for rent as also ofthe 
judgment plainly shows that the decision had a much wider scope 


(1) (1906) 5 O, L. J, 98, (8) 1910) 180 L. J. 88. 
(3) (1902) 8 O. W. N. 589. (4) (1904) 1 O, L, J. 348, 
(5) (1908) 1.0, L, J, 810; 
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than that attributed to it by the learned vakil for the respondents. 


The Court held that it was established by the documents filed. 


by the plaintiff that the yearly reat was fixed at the rate 
claimed. The Court also held that so long as the order directing 
the defendants to pay rent at the rate of Rs. 80-4-6 was not set 
aside, he was bound to accept this decree as fixing the rent of the 


' tenancy. This decision manifestly is, a decision upon one ~ 


ofthe most fundameatal incidents of a tenancy, namely, the 
amount of rent payable annually ‘by the tenant to the landlord. 
The learned vakil for the respondants has, however, argued that 
the object of the suit is to have it declared that the decree 


of the Settlement Officer was fraudulent and that consequently : 
it is not binding upon them. No doubt, in the plaint, allegations . 


-> 


of fraud were made and it was asserted that the decres of the l 


Settlement Officer as also the petition of ‘compromise filed 


before him were vitiated by fraud. The Court of first instance . 


held that tbere was a great likelihood that fraud had been 
practised, but the Court was not prepared to hold upon the 
evidence that fraud had actually been committed. But even if it 
be assumed fora moment that the decree of the Settlement 
Officer was fraudulent, the respondents are in a position of in- 
extricable difficulty. In the suit for rent, the plaintiffs landlords 
fougded their claim upon the decision of the Settlement Officer. 
It was epen to the defendants to challenge that decree on the 
ground of fraud. Tnatthey might have done ‘so is clear from 
the provisions of section 44 of the Indian Evidence Act, as 
interpreted in the cases of /Vislarimi Dassi v. Nundo Lal Bose (1) 
and Rajib Panda v. Lakhun Sendh Mahapatra (2); whether 
they-ought to have done so, must depend, as was pointed out 
by their Lordships of the Judicial Committee in the cases of 
Mahabir Pershad Singh v. Macnaghten (3) and Kameswar 
Pershad v. Raj Kumari Ruttan Koer (4), upon the circumstances 


of the particular case. Three useful tests were suggested by. 


Vice-Chancellor Wigram in the case of Henderson v. Henderson (5). 
- These tests are, whether the party who seeks'to re-open the 


matter in controversy could have with reasonable diligence. 


raised the matter, whether he had a fair opportunity to obtain 
an adjudicition upon the matter and whether the question was 
one which formed the proper subject of litigation in the previous 


suit. In the light of these tests, it is obvious that the plaintiffs. 


(1) (1899) I. L. B. $8 O«lo. 891. — (8) (1839) L. L- B. 18 Calo. 684. 
(3) (1899) I. L. B. 47 Calo. 11. (4) (1893, I, L B, 90 Calo, 79, ° 
` (5) (1848) 8 Hare 100 (115). 
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not only might but ought to have raised the question of fraud 
in the previous suit for rent. Consequently, it is not open to 
them now to maintain a separate suit for the adjudication of 
this question. No doubt, cases are to be found in the books, 
notably those of Katlash Mondul v. Baroda Sundart (1) and 
Woomesh Chandra Maitra v. Barada Das Maitra (2), which 
lay down in broad terms that the doctrine of constructive res 
judicata does not apply to rent suits, because the claim for rent 
for each successive year constitutes a recurring cause of action. 
One of these cases, however, was doubted in ¥amadar Singh v. 
Serasudd: Ahamaa (3), and it is obvious upon first principles 
that the broad proposition deducible from the two cases mentioned 
cannot be maintained. In the case before us, we must hold that 
the question of fraud might and ought to have been raised in the 
suit for rent. We desire to add, however, that upon an 
examination of the record, we are by no means satisfied that 
the decree of the Settlement Officer could have been successfully 
impeached on the ground of fraud. There may be good reason 
to hold that the decree of the Settlement Officer was in favour 
of the plaintiffs ; their real grievance is that the Court which 
tried the suit for rent misunderstood the effect of that decree, 
and on the basis of the petition of compromise which, they now 
allege, was never signed by them and had never been accepted 
by the Settlement Officer, the Court made a decree for rent 
at a higher rate. Ifthis be the correct view of the facts, it is 
obvious that the true object of the plaintiffs is to assail the 
decision in the rent suit as based upon an erroneous view of the 
true effect of the decision of the Settlement Officer. But it is 
clear that itis not open to them now to contest the validity of 
that decision on any such ground. If authority is needed for 
such an elementary proposition, referencé may be made to the 
case of Aghore Nath Mukerjes v. Kamini Debt (4). Whether, 
therefore, the suit be treated as one for declaration that the 
decree of the Settlement.Officer had been obtained by fraud or 
whether the suit be treated asone for declaration that the rate 
of rent had been erroneously determined by the Court which 
tried the previous suit for rent, itis obvious that this suit cannot 
be maintained, 

The result is that this appeal is allowed, the decree of the 
Court below modified and the suit dismissed in so far as the 


61) (1879) L. L. B. 24 Calo. 711. (8, (1908) 12 0, W. N. 842. 
(3) (1900) I. 1. B 28 Oslo. 17. (4, (1009) 11 O. L J. 481. 
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plaintiffs seek for a declaration that the annual rent payable is 
Rs, 59-11-3 and not Rs. 80-4-6. In so far as the Court below 
finds that the land of the tenancy had not been properly described, 
the decree has not been assailed before us and will stand. As 
the suit has substantially failed, the plaintiffs must pay the 
defendants their costs in all the Courts. 


A. T. M. Appeal allowed: decree moaified. 


CRIMINAL REVISION. 


Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
FAZARALI AND OTHERS 


v. 
MAZAHARULLA.* 
Criminal Procedure Dode (Act V of 1898 ), Goo. 1347 — Right to orost-eoamino 
bafera enquiring Magistrate in a cass triable by the Court of ssasions. 
Where, after a Magistrate has made up his mind to commit a case to the 
Court of sessions, but before the case for the prosecution has sbeolutely closed, 
one witness for the prosecution yet remaining to be examined, the defence 
applied for cross-examining the prosecution witnesses: 


Hold ihat thay are entitled to the induigenoe of crom-examining the prose- 
oution witnesses, 


Phanindranats Murs v. Emperor (1) referred to and explalped. 

Rude obtained by the accused to shew cause why the case 
under sections 147 and 436 of the Indian Penal Code, pending 
against themin the Court ofthe Deputy Magistrate of Chittagong 
should not be transferred to the fileof soms other Magistrate. 

Babu Probodh Kumar Das for the Petitioners. 

Babus Atulya Churn Bose and Khitish Chandra Sen for the 
Opposite Party. 

The facts, material for the purpose of this reporc, appsar from 
the judgment of 

Holmwood J.—Ja this case a rule was issued for transfer on 
the ground that the learned Daputy Magistrate having made up 
his mind to commit the accussd to sessions before the dafence 
was heard and the witnesses cross-examined he was acting in 
an unjudicial and prejudiced frame of mind; and secondly that 
the learned Deputy Magistrate having made a local investigation 
Without recording the result has put himself in the position ofa 
witness and in the interest of justice ought not to be allowed to 
proceed with the case. 


. 
* Oriminal Revision case Misc, No, 88 of 1911 of the Goart of the 
Deputy Magistrate of Ohittagong. : i 


(1) (1908) 13 C. W. N, 1014. 
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We take the second point first as it is ofthe least importance, 
As a matter of fact if the Deputy Magistrate has put himself in 
the position of a witness the commitment of the case to the 
sessions will meet the ends of justice, inasmuch as he will be able 
to be called as a witness at the sessions. But we find that he 
went to the spot to enable him to understand the evidence at the 
special request of the defence, and on his return he reconsidered 
the whole of the prosecution evidence and expressed his opinion 
that on that evidence as it stood'the case must be committed to 
the sessions. Now had the defence waited for one more adjourn- 
ment they would in accordance with the decision of this Court in 
Phanindra Nath Mitra v. Empress (1) have had no locus standi, 
nor could they call upon the Magistrate to have the witnesses 
cross-examined or to have the defence witnesses examined. It is 
only because they applied before the prosecution case was abso- - 
lutely closed that after all the witnesses but one had been examined, 
that they are entitled to this indulgence of cross-examination. Now 
having got this indulgence it will be forthem in a sessions case 
by cross-examination and by defence witnesses to clear away the 
whole of the prosecution case. If any case remains to go to the 
Jury the Magistrate is bound to commit. 

It is urged before us that the defence is absolutely certain of. 
entirely clearing away and breaking down the prosecution case. We 
hope it may be so, and we are perfectly certain that if he*is, the 
learned Magistrate himself will be the first person to hail the oppor- 


tunity of discharging these accused. He has shown a very open mind * 


in other respects'although he unfortunately by too great honesty re~ 
vealed the opinion which every Magistrate must necessarily fortu 
after hearing the whole of the evidence that there was a prima facie 
case to go to the Jury. We think that the very fact that he has 
candidly admitted the difficulty in which the new provisions of the 
law have placed him shows that he is fully prepared to give effect 
to any new turn which the case may take on cross-examination and 
on defence. But as we have pointed out it will have to bean entirely 
new turn which would justify him in not committing if any case 
remains to go to the Jury. i 

We do not therefore think that the accused persons are at all 
likely to be prejudiced. The Magistrate has not the decision of 
the casein his hand in any way, and if he commits in the face of 
the prosecution breaking down entirely the matter can be easily | 
remedied in this Court by a further application. 

The Rule is therefore discharged. 


M.N.M. ° - Rule discharged. 
(1) (19008) 13 0. W. N, 1014. 
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PRIVY COUNCIL. 


PRESENT : Lord Macnaghten, Lord Atkinson, Lord Skaw, 
Sir Fokn Hage and Mr. Ameer Ali. 


BRIJ LAL AND OTHERS 
v. 
SURAJ BIKRAM SINGH. 
[On Two CONSOLIDATED APPEALS FROY THR Court oF THE 
JUDICIAL COMMISSIONER oF OUDE.] 
Hindu Lew —~-VWill—Oonstruotion— Bequest to Hindu lady—Lagates to remain 
in ecoupation “just ihe myself" and appoint an “ hair," — theolute or Life 
i estats—-Porosr to appoint an heir. 

Where a Hindu testator declared that after his death his widow would re. 
main in posession of his immov&ble property “with all sorts of powers like 
myself,” and on her death his daughter-in-law, who was the widow of his 
deceased son Rana Raghuraj Singh, “will remain in possession and occupation 
of" the said property ‘just like myseif" and his widow; dnd the. danghter-in- 
law was. invested with the power of appointing.an "helr ™* either in her life-time 
ot by will and the question was whether the daughter-in-law took an absolute 
estate or an estate for life : l 

Held, that the daughter-in-law did not take an absolute estate on the death 
of the teststors widow in the properties left by the testator ; and that the 
worl “het in the clause meant "heir to the testator." 


* Two consolidated appeals from two decrees of the Court of 
the Judicial Commissioner of Oudh datéd the "tli August 1907 
reversing two decrees of the Subordinate Judge d Tehsil 
Biswan, dated the rath February 1907. 

The sole question for determination inthe appeal was whether 
upon the true construction of the will of one "Narpat Singh, 
dated the 11th july 1893, an absolute or merely ‘a life estate 
passed to Rani Brij Nath Kuar, siuce deceased, in a village called 
Intgaon. 

" The village in dispute belonged to the said Narpat Singh, 
who made the said will before he died on the ani February 1894. 

The will, which was dated the 11th July, 1893, after reciting 
that the testator, who had no son, had given his daughter therein 
named, a village for life by -way' of maintenance but she had 
refused to take it and he hal accordingly agreed to give her an 
annuity of Rs. 700 instead, proceeded. as follows: ^ . - 

“Tt is resolved that after my demisé my wife ‘Mussammat 
Sheologan Kuar the legatee No. 1 will remain in possession of the 
above-mentioned property with all sorts of powers like myself; 
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and after the death of my wife, my daughter-in-law, Musam- 
mat Rani Brij Nath Kuar, wife of Rana Raghuraj Singh, deceased, 
the legatee No. 2 will remain in possession and occupation of 
the entire property mentioned above just like myself and the 
legatee No. 1." 

The testator then referred to other wills which he had made 
and subsequently revoked among thém one in favour of 
Suraj Bikram Singh, and after giving his reasons for revoking 
that will he continued as follows :, 

“Therefore I have canceled. the will in favour of Sandi 
Bikram Singh, which was registered on the 3rd May 1892. I do 
hereby execute, after having obliged my daughter-in-law, Rani 
Brij Nath Kuan an instrument of will in her favour which I am 
going to have also registered, so that after my demise and that 
of my wife the estate and the names and vestiges of my ancestors 
may, continue to endure, even as they have existed in times 
past and do exist at present, and so that she may perform my. 
funeral ceremonies as well as those of my wife according to the 
Hindu religion and custom of the caste in the same way as 
Rana Raghuraj Singh, deceased, himself would have done ; and 
thereafter she will have power to nominate any one whom 
she thinks fit as an heir, so that the (good) name of the family may, 
continue to flourish with fame, in the same way as in- times past 
and up to the present day." ° 

Rani Brij Nath Kuar, thougf called by the testator his. 
daughter-in-law was in fact the widow of a nephew of his. 
Under the will she obtained possession of the said village. She 
held the property for less than 12 years and nominated no heir 
before she died. 

After the death of Rani Brij Nath Kuar the appellants. 
obtained two simple money decrees in suits numbered 4 and 5 
of 1906 respectively against her assets and, on the 25th July, 1906, 
they instituted the present proceedings by filing two applications 
for execution of the two decrees in the Court of the Subordinate 
Judge. The decree-holders prayed that the amounts of the two 
decrees with future interest and costs might be realized with cost: 
of execution by attachment and sale of the village in dispute. 

. In reply to the applications the judgment-debtor, the’ present: 
respondent, objected to the attachment on the ground that the: 
possession of Rani Brij Nath Kuar was that of a Hindu widow 
only and that the property attached could.not be sold to Puy 
decrees for sums of money personally due from her. 
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Thé decree-holders filed a reply to the objections of the judg- 
ment-debtor and, with reference to the allegations of the parties, 
the Subordinate Judge framed the following issue for trial in 
both cases which were heard together: "' Whether Rani Brij 
Nath had a full and absolute interest in the property in dispute." 
* On the 12th February, 1907, the Subordinate Judge delivered 
his judgmeat holding in effect, that the will of Narpat Singh 
ceüferred an absolute estate in favour of Rani Brij Nath Kuar 
and, assuch, the property in euit was liable to be seized in 
execution of the decrees of the decree-holders. i] 

The judgment-debtor appealed to the Court of the Judicial 
Comhissioner of Oudh. The appeals were heard together by 
two léarned Judges of the Court, who concurred in holding that 
upon & true construction of the will, merely a life estate was 
given tb Rani Brij Nath Kuar and that, therefore, mauza Intgaon 
(the village in dispute) was not liableto be sold in execution of 
the decrees obtained by the decree-holders, the present appellants, 
against the assets of the said Rani.. They accordingly allowed 
the appeáls and dismissed the said applications of the appellants. 

The material part of the judgment of the first Additonal 
Judicial Commissioner was as follows :—- | ines 

“ It seems to me that the decision of the point at issue hinges 
on the possibility or not, of the terms of the bequest to Sheologan 
K'ar, being construed in one sense and. of the identical terms of 
the bequest to Rani Brij Nath Kuar being contsrued in -another. 
Prima facie the terms of both bequests should be treated as. 
identical "The leading authority on the construction of wills 
of this’ kind is the ruling in 2 I. A.'7. The learned counsel 
on each side referred to several other rulings. I. L. R. 17 Bom. 
503, I. L. R. 19 All. 16, I. L. R. 27 All. 364, cited by the learn- 
ed Advocates for appellants, lay down that ordinarily a gift or 
will in favour of a Hindu woman in the absence of express words 
showing an intention to confer an absolute estate of ‘inheritance 
which she i$ enabled to alienate, must be construed as conferring 
only a limit&d interest on her. 

“The rulings cited on behalf of the- aa ors:, F L. R. 
42 Calc. 861, 24 W. R. 395, I. L. R. 24 Calc. 406, I. L. R, 
27 Calc. 649, 5 C. W. N. 300, I. L. R. 20 Mad. 295, are of little 
help to them. The way in which other Courts have construed 
wills befote them, are hardly a safe guide for Ene construction 
of the terms of the will before us. 

“ Their Lordships of the Privy Council in a E, A. 7,9 lay 
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down the following useful principles, vfs :: that for ascertaining 
the intention of the testator, the element by which a Court is 
to be guided in construing a will is to be taken into consideration 
and not merely parts of it; that surrounding circumstances may. 
also be looked to, such as the law of the country under which, 
the will was made, the fact that the testator was a Hindu, his 
knowledge that Hindu women do not ordinarily take absolute 
estates by inheritance which they can alienate, and the state 
of the testator’s family at the tima that the will was executed. 

"In order to ascertain the intention of the testator former 
wills connot be looked at; and in the light of the principles 
laid down iu the Privy Council ruling in 2 I. A. 7, I hold that 
in the case of Narpat Singh, it may be assumed that the testator, 
a Hindu gentleman of advanced age, had some knowledge of 
Hindu law. That he was aware ofthe distinction between an 
estate for life and an,absolute estate may be inferred from the 
words in the preamble that he made over the village Lilanli for 
“life maihtenance" to his daughter. It was argued by the. 
Hon'ble Rai Sri Ram, Bahadur for the decree-holders that the 
absence of expreas words limiting the gift to a life estate in favour 
of Rani Brij Nath Kuar indicated the testator's intention, that 
her interest in the estate should be absolute. I would draw a 
contrary, inference. It was held by the Additional Judicial 
Commissioner, Mr. Spankie, that the testator's intenticn was to 
confer a limited estate on Mussammat Sheologan Kuar. Rai Sri 
Ram Bahadur was.at first disposed to dispute the correctness 
of: this finding but he afterwards acknowledged it. Inasmuch 
therefore as the gift to Sheologan Kuar wab for life only the 
intention of the testator must MAUS been to confer a similar in 
on Rani Brij Nath Kuar. 

"I cannot agree with the learned Subordinate Judge's 


opinion that the similarity-of the words conferring the estate 


onthe two ladies is, no reason for the placing of the same 
construction on them. On the contrary I think that it isa very 
good reason and that it was intended. 

<! “The only "circumstances " that he refers to, are the aane 
pf words limiting the estate to' Brij Nath Kuar for life and, the 
power given to her of nominating'an heir. But if it were the 
intention of the testator to confer an absolute estate on Rani 
Brij Nath Kuar then the grant of the power to nominate an “heir, 
would have been superfluous, I think that the grant of that, 
power is another indication of his intention to confer a limited 


9 
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estate. In the will the testator has expressed his anxiety that 
the estate and the name of the family may continue to exist 
as heretofore. It may be implied from these words that the 
testator wanted an heir from his owa family to be nominated, 
for he was aware that there were reversioners in it. There are 
other circumstances which appear to me to help towards the 
conclusion that the testator’s intention was to confer a limited 
estate on Brij Nath Kuar, in addition to his knowledge that 
women do not aga rule take absolyte estates by inheritance. 

“The will contains no indications that he had any extraordinary 
affection for Brij Nath Kuar. It says that she was childless and 
past the hope of bearing children, that she was already well 
provided for. It does not shew that he was at feud with his 
kinsmen ; while in two places it expresses his wish that the 


estate should remain as heretofore. My conclusion, therefore, . 


as drawn fron the whole tenor of the will and these circums:ances 
is that the testator intended to coafer the same estate on both 
the ladies, that if he had wished to give an absolute estate to 
Brij Nath Kuar he would have used express words indicating 
that intention, andthat the power he gave to her of nominating 
an heir do not indicate any such intention. No inference as to 
such an intention can be drawa from the fact that Sheolagan. 
Kuar in her life-time made over the estate to Rani Brij Nath 
Kudr. ; ls E l : 

“ I would therefore allow the appeals with costs and reversing 


the lower Courts’ findings would hold that Mauza Intgaon: is not 


liable to be sold in execution of the decrees obtained by the 
respondents against the assets of Rani Brij Nath Kuar and direct 
that it be released from attachment." - 
The judgment of the Judicial Commissioner, after stating 
the facts, concluded as follows : 
“Tt appears to me that the respondents are on the horns of 
adilemma. Tne testator uses the same words to describes, the 


estate conferred upon Brij Nath Kuar, as he does to describe 


the estate conferred upon Sheolagan Kuar. ‘nis Court held in 


a,previous case that Sheolagan Kuar took only a life estate. ' 


If that decision was wrong then Sheolagan Kuar took an absolute 
estate and Brij Nath Kuar took nothing for she was not the heir 


of Sheolagan Kuar and she did not acquire title by long possession, 


If Sheolagan Kuar took only a life estate then (the same language 


being employed) Brij Nath Kuar took a life estate also. There 


is a good deal in the will which supports this conclusion, The 
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testator confers upon Brij Nath Kuar a power to nominate an 
heir (waris) The passage cannot possibly mean that she 
should nominate an heir to herself, the word waris obviously 
means an heir to thetestator. This power could not have been 
required if Brij Nath Kuar was to take a heritable estate and 
to have power to nominate an heir to herself. 

“The words used with reference to both the women 
(gubis-o-mufsarif) (one who possesses. and one who spends or 
enjoys) do not by any means indicate an intention to confer a 
transferable estate. Tne notion that a woman should have a 
transferable estate and be able to divert the estate to her own 
family is positively repugnant to the Hindu mind and the 
soundness of the decisions which lay stress upon this is to my 
mind beyond question. 

" It is unnecessary to observe that the word dakhil used with 
feference to Brij Nath Kuar means no more than guadis. It 
denotes possession only. 

“Counsel for the respondents. laid stress upon the words 
“mai jami ikhtiarat" (with all power or authority). In the 
first place they are used with reference to Sheolagan Kuar so 
that if they denote'a transferable estate there was. nothing left 
for Brij Nath Kuar. Next full effect can be given to these 
words without construing them as importing a transferable ES 
and lastly this must be read with the context. 

“ Itis noticeable that the testator does not say that either of 
the ladies is the “malik ” (proprietor). The whole will seems to 
work up to the nomination of an heir, obviously a male heir by 
Brij Nath Kuar who, he assumed, would survive both Sheelogan 
Kuar and himself. 

"In my opinion there can be very little doubt that the 
testator did not intend to contor a heritable estate upon either 
of the ladies. 

"I would allow the appeal and dismiss the respondent’s 
application with costs in both Courts.” 

The appellants thereupon appealed to His Majesty in Council. 

Mr. Kenworthy Brown ‘for the Appellants referred to 
Mahomed Shumsool v. Shewukram (1) and submitted that the 
gift to Rani Brij Nath Kuar is absolute and there is nothing 
in the will tq limit that gift, andthat the fact that she has an 
authority to nominate an heir does not make that gift one for 
life: Hoy v. Master (2). 
~ *(1) (1874) L, B, 2 I. A. 7; (3) (1884) 6 Bim, 568 
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Mr. DeGruyther, K. C. aud Mr. G. E. A. Ross for - the, 2 
Respondent, were not heard. 1912; 
The judgment of their Lordships was delivered " Brij L Lal 
Lord Macnaghten.— This isa very simple case. The only gum miser. 
question is whether the daughter took an absolute estate or an TP 
estate for life? May, 9. 
In the first place, there is no estate at all given to the lady,’ 
in terms. The only direction is that she is to remain in posses- 
sion aud occupation of the property, and then she is invested’ 
with the power of appointing an heir either in her lifetime or’ 
by will It seems totheir Lordships that the word “heir” in 
that clause means heir to the testator and that the judgment of’ 
the Judicial Commissioners is perfectly right. 
Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be dismissed, and with costs. 
Messrs. T. L. Wilson © Co.—Solicitors for the AppeHant. 
Messrs, Barrow, Rogers and Nevill—Solicitors for the Res- 
pondent, 
J. M. P. ] Appeals dismissed. 
PRESENT : Lord Macnaghten, Lord Atkinson, Lord Shaw, 
Str ¥okn Edge and Mr. Ameer Als. 
. VISSANJI, SONS AND COMPANY , Eo 
v. | 1912, 
SHAPURJI BURJORJI BHAROOCHA. - May, 943, 


[ON APPEAL FROM THE Higo COURT OF JUDICATURE AT BOMBAY.] ' 
- Ooniraat- Documani- Consítruotion-Sult for damages for broach of contrast. l 


* Where the respondent in a letter addressed to the appellants wrote: "In 
oonsideration of your having at my request &ooedod to the proposal of the 
Secretaries, £o, of the T. Mills Company, Limited, to advance to the Mills a’ 
sum of Hupees one lao and fifty thousand, I hereby bind myself to.you to. 
procure a loan within two weeks of Rupees eleven laos as tho first mortgage of 
the Mills blook property, and to pay to you thereout the sald sum of Rupees 
one lao and fifty thousand agreed to be advanced by you to the Mills" and the 
appellants, who had made the advanoe, sued the respondent for damages for 
breach of contract : 

Heid, that the evidence showed that the appellants wanted some real and’ 
substantial security for their advance; that the dotument was a substantial " 
undertaking that a loan should be procured and that ont of that loan the sum, 
advanced shouki be repaid ; and that a decree should bo made in favour of the 
appellants, 

Appeal from a judgment and decree of the High Court, of 
Bombay (August 23rd, 1910) on appeal from a judgment aud 


* 
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decree of the said High Court in its original civil Jurisdiction 
(February 11th, 1910.) 

The suit giving rise to this appeal was instituted by the 
appellants, as plaintiffs, against the respondent, as defendant, 
for the recovery of damages for breach of an agrsement contained | 
in a letter, dated the 7th August, 1909, which is fully set out in 
their Lordships’ judgment ani was addressed by the respondent 
to the appellants. Both Courts below dismissed the suit with: 
costs. 'The question for detesmination in this appeal was the 
construction of the said letter. 

"The parties to the appeal admitted that the Court of appeal 
gave a correct statement of the facts of the case as follows : 

The plaintiff is a merchant who on the 7th August 1909 was 

a creditor, in respect of monies previously advanced, of Dwarkadas 
Dharamsey, one of the agents of the Tricumdas Mills Company. 
The defendant is a leading broker in Bombay, whose business 
includes the procuring of loans for Companies in want of money, 
He had had many dealings with Dwarkadas Dharamsey who was 
heavily indébted to him. 
' On the 7th of August, Dwarkadas Dharamsey went to the 
plaintiff and asked him for a loan of 14 lacs at once and said he 
would be broken if he did not get it. The plaintiff refused. 
Dwarkadas Dharamsey then said that he had arrang ed a mortgage of 
the Tricumdas Mills with the defendant for r1 lacs but that the 
arrangement would take time and that he could bring a letter 
from the defendant. The plaintiff said that a lawyer must be con- 
sulted as to the terms of the proposed letter and he and 
Dwarkadas Dharamsey at once went to a Solicitor. Tha letter 
above set out was then drafted by the Solicitor on the plaintiff's" 
instructions ; Dwarkadas Dharamsey then went with the draft to: 
the defendant and said that che plaintiff wanted defendant's 
assurance that he would procure a loan on first mortgage of the 
Tricumdas Mills. The defendant said he had no objection to 
give the assurance and signed a letter drawn upin terms of the 
plaintiff's draft. Dwarkadas Dharamsey then took the letter 
to the plaintiff who at once paid him 14 lacs debiting it in his: 
books to the Tricumdas Mills and Tricumdas Dwarkadas and.Co. 
(the Agency firm of which Dwarkadas Dharamsey was the chlef 
partner). l 

At the date of this letter the firs: mortgage of the Tricumias 
Mills was held by Shivlal Motilal to secure an. advance .of 6 lacs 
of Rupees. This circumstance was known to the defendant but 
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ee 


agreement of the sth of August an option to advance an 1912, 
additional sum of Rupees 5 lacs upon a further charge of the vimanji, ons & Oo. 
Mills ani had already advanced ts lacs on account of the 
further charge. The circumstance was unknown both to the 
plaintiff and the deféndant. 

Oa the 9th of August the defendant learnt from D warkadas 
Dharamsey that Shivlal had exercised his option in full for an 
advance of 5 lacs in addition to his original 6 lacs. Ha accordingly 
wrote on that date to the plaintiff the following letter : 

“D varkidas has just informed mes that he has arranged a 
mortgigs on Tricumdas M'lls for Rs. rir lacs with Shivlal 
Motilal. 

^ Please understand therefore that he has broken off the 
negotiations with m<, yor are to look to him or to have a 
guarantee from Shivlal Motilal that h^ reserves for you a lac anda 
half from tha further 5 lacs he has to ad vince to him.” 

The above facts are undisputed. There is evidence that 
after the 9th August plaintiff tried to arrange for repayment out 
of the monies to be advanced by Shivlal on further charge and 
that he made no claim on defendant till 24th August, the day 
of the meeting of the creditors of Dwarkidas Dharamsey, when 
Shivlal had finally decided not to advance the remaining 3 lacs. 

Da the 11th October 1909 the appellants instituted the suit 
inthe High Court of Bombay. Ia their plaint they alleged 
that the respondent had failed to keep bis promise contained 
in the said letter and had broken his contract and they prayed for 
a dacree for Rs, 1,50,000 with interest at 6 per cent. and costs. 

The respondent in his written statement, denied that he in 
fact requested the appellants to advance any money to the said 
Mills, or that hs promised to repay any such advance. Hə stated 
that he received no consideration for the said letter and that 
he was always ready ani willing to perform what hs had 
undertiken to do. He also denied that he had failed in his 
promiss or broken any contract of his, and contended’ that 
under the circumstances which had taken place it became. 
impossible for him to pay Rs. 1.50,000 out of the mortgage loan 
to the appellants. He further contended that the appellants 
accepted the determination of any contract under the said letter 
of the 7th August 1909 and agreed with Dwarkadas Dharamsey 
to get hi$ advance paid out of the loan which would be ‘made 
by Shivlal Motilal-upon the further mortgage. =. os 


‘not to the plaintiff. At that date alio Shivlal had under an P, C. 
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The sult was fried by Beaman, J., who held that the 
respondent believed that the mortgagee Shivlal Motilal was 
willing to be paid off in full, that the respondent had the 
ii lakhs available for the said loan which he undertook tb 
procure and was ready and willing to advance the said sum on a 
first mortgage of the said Mulls, that the undertaking to pay the 
sum of Rs, 1,50,000 ouf of the mortgage money contained in the 
letter of the yth August 1909 was conditional and contingent 
on the transaction of mortgage being given effect to and carried 
out by the loan being taken and was not a promise unfettered by 
that condition, that the contingency failed in consequence ofthe ^ 
act of Dwarkadas Dharamsey, that the fulfilment of the said 
undertaking thereby became impossible, and that there was no 
breach on the part of the respondent of his contract, or any 
liability on his part in respect of the said sum. 

On appeal the decision of Mr. Justice Beaman was affirmed 
by the Court of appeal. The judgment of the Court of appeal 
after stating-the facts concluded as follows :— 

“ In the view we take of the case, however, what happened 
after the 9th of August is of no importance for the purpose 
ofourdecision. The question which we have to decide is what: 
requisition the plaintiff laid before the defendant by the draft 
and what the defendant undertook by 'the letter of the "th 
August. The plaintiff's present case is that he insisted off a 
request from the defendant for an advance of Rs. 14 lacs to 
Dwarkadas Dharamsey and the defendants promise that he 
would repay that amount. If this was what he wanted it is 
strange that he did not ask for a bare and absolute guasantee 
from the defendant instead of introducing an unnecessary 
reference to the first mortgage of the Tricumdas Mills. 

It appears to us that no reasonable business man in the 
plaintiff's position can possibly have supposed that a loan broker 
however wealthy would promise to pay out of his client's money 
1j lacs of Rupees except upon condition of somesecurity being 
obtained for the lender of the money. As between business 
men like plaintiff and defendant dealing with a tottering financier 
like Dwarkadas Dharamsey any arrangement for. an unconditional 
guarantee- such as the plaintiff now asserts is ircredible. 
It appears to us that the words "I bind myself to you to procure 
a loan within 2 weeks of Rs. 11 lacs on the first mortgage of. 
the Mills and to pay you thereout” are correctly paraphrased: 
impara 5 of the defendant's written statement, where he says 
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that all he had undertaken to do was to procure the lending 
of 11 lacs ifa first mortgage of the Mill was given and to pay 
thereabout 14 lacs to the plaintiff, 

It was suggested by the plaintiff's counsel that if defendant 
Had offered a- written guarantee in these terms the plaintiff 
would never have advanced themoney. We do not think that 
this would have been the result, for the plaintiff had no doubt 
of Dwarkadas Dharamsey's ability or willingness to mortgage the 
Mills. His only doubt was (às he himself says) - whether 
Dwarkadas Dharamsey could induce any one to lend him the rr 
lacs he wanted on the Mills, On the other hand looking at the 
case from the point of view of the defendant, it he had been 
asked to promise repayment of the plaintiffs money, mortgage 
ar no mortgage, security or no security, we cannot doubt that 
he would have refused. ; l - 

For these reasons we affirm the decree of the lower Court 
and dismiss the appeal with costs.” 

The appellants then appealed to His Majesty in Council. 

Str Alfred Cripps, K., C., (Mr. G. R. Lowndes with him) for 
the Appellants: The contract is contained in the letter of the 
7th August, 1909, and the only question in the appeal is the 
determination of the construction of tbat document. The 
Indian Contract Act, section 32, and the case of Krell v. Henry (1) 
relied upon by Mr, Justice Beaman have no application here. 
Under the contract the respondent undertook that a loan shall 
be procurdd on the first mortgage of the Mills and out of that 
loan the money advanced by the appellants shall be repaid." The 
Yesporflent failed to carry out his undertaking and is liable for 
' the breach of the contract. Counsel was stopped. 

Sir Robert Finlay, E. C., and Mr. DeGruyther, K. C., (Mr. 
Arthur Grey with them) for the respondent :* It is contended 
that in construing the contract reliance should be placed only on 
the actual words contained in the letter of the 7th August, 1909, 
but it is submitted that the contract in this case must be construed 
with reference to surrounding circumstances. The contract is 
not a personal guarantee given by the respondent to the appel- 
lants. Nor is there a guarantee that Dwarkadas would. take the 
advance of 11 lacs on the’ first mortgage of the Mills. Dwarkadas 
was playing a double part. All that the appellants wanted was 
an assurance that some one would advance the amount on the 
security of the Mills. They did not want any security from the 


(1) (1908) L B, 9 K. B, 740, 
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respondent that he would repay the money advanced by them. 
It is clear that the appellants themselves understood the contract 
in that way, because they first tried to get their advance repaid 
out of the amount to be advanced by Shivlal and when Shivlal 
refused to make any further advance, they fell back upon the res- 
pondent, This letter only means that the respondent agreed to find 
some one “ who is willingly to make the advance provided that 
the owner of the Mills is able to give such a mortgage." 

[Lorn MACNAGHTEN : He guaranteed to procure a loan and 
pay thereout the money advanced.] 

All that he guaranteed was that he would procure a lender. 
He did not guarantee that Dwarkadas would take the loan. 
There is no guarantee that the respondent would advance 11 lacs 
on the security of the Mills. 

[Se Joun Epes : My difficulty in accepting the argument 
is that the respondent agrees to pay the money advanced by the 
appellants out of the proposed loan.] 

That is, if the loan takes place. The undertaking of the 
respondent is: "^ I bind myself that on the execution of the first 
mortgage there shall be 11 lacs coming and out of that I shall 
keep 14 lacs for you and will pay the mortgagor the balance." 
The form of the letter is entirely influenced by what took place 
at the time, but if a personal guarantee were intended, the letter 
would have been in quite a different form, The respondent*is a 
broker and his sole business in life is to procure loans. The 
letter is not a formal document and should not be construed like 
a deed. 

[Loro MACNAGHTEN : It is not the business of a broker to 
give such a letter.] 

The term "to procure a loan" means procuring what a 
broker usually does in the course of his business. They relied 
upon Chandler v. Webster (1) Krell v. Henry (3), Taylor v: 
Caldwell (3) and ¥ackson v. The Unton Marine Insurance 
Company Ld. (4.) 

Sir Alfied Critps K. C., and Mr. Lawndes were not heard 
in reply. ) 

The judgment of their Lordships was delivered by 

Lord Maonaghten.—The question in this case turns simply 
upon the construction of a very short document. It is addressed 
to the appellants, and is in these words :— In consideration of 


(1) (1904) L. B. 1 K. B. 498 (2) (1008). L. R, 3 K. B,740, 
* (3, (1858) 82 L J. Q. B. 164 (N. 8.) ; 3 B, and 8, 826, 
(4) (1878) L, B.O. P. 073, at p. 581, 
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ycur having at my request acceded to the proposal of the Secre- 
taries, Treasurers and Agents of the Tricumdas Mills Company, 
Limited, to advance to the Mills a sum of Rupees one lac and 
fifty thousand, I hereby bind myself to you to procure a loan 
within two weeks of rupees eleven lacs as the first. mortgage of 
the Mulls block property, and to pay to you thereout the said 
sum of rupees one lac ad fifty thousand agreed to be advanced 
by you to the Mills." 


Everybody is now agreed that what took place after'the execu-' 


tion of that document can have no bearing on the construction 
ofit. Allthat the admitted evidence shows is that the appellants 
wanted some real and substantial security for their advance, 
They advanced the lac anda half, and the only question is, what 
is the meaning of this guarantee? Does it mean that all that 
the respondent undertook was that he would find somebody 
willing to lend eleven lacs on a first mortgage of the mill and 
that he was to do nothing further except, if that arrangement 
was carried through, he would pay to the appellant out of the 
loan a lac and a half ? 

Various constructions have been suggested. The one which 
Sir Robert Finlay, for the respondent, finally adopted is the one 
on which the Judges in the appeal Court relied. They say they 
agree with the respondent when he says "that all he had under- 
taken to do was to procure the lending of eleven lacs if a first 
mortgage of the Mill was given, and to pay thereout Rupees 14 
lacs to the plaintiff." 

Their Lordships read the document not in that sense at all, 
but as a substantial undertaking that a loan should be procured, 
and that out of that loan this sum of Rs. 1,50,000 should be 
repaid, 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed, and that a decree should be 
made in favour of the appellants. Of course the respondents will 
pay the costs of this appeal, and the costs below. 

Messrs. Latteys and Hart.—Solicitors for the Appellants. 

Messrs. T. L. Wilson € Co.—Solicitors for the Respondent. 


J. M. P. f Appeal allowed, 
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PRESENT : Lord Shaw, Lord Robson, Sir Fohn Edge 
and Mr, Ameer Als, 


RANI DHARAM KUNWAR 
v. 


BALWANT SINGH. 
[ON ApPPEAL FROM THE HiGH Court QF JUDICATURE FOR THE 
l NoRTH- WESTERN PROVINCES, ALLAHABAD.] 


Hindu Law— Adoption — Power to &doypt— Construction—Successice adopiionis— 
Swit to sot arida an 'hdoplon— Betoypel, 


A Hindu granted power to his widow, who was enoeinte when her 
husband died, "to adopt, if necessary, some boy. If (god forbid) the son 


who might be adopted under this authority should die in your lifetime, you ' 


will have power to adopt another boy." The widow gave birth- to a son, who 
died an infant; she then adopted a boy, on whose death she adopted 
another boy and on the death of the latter she adopted the respondent : 

Held, that the widow's authority to adopt was not exhausted by the first 
two adoptions but that she hed a general authority to adopt and the 
adoption of the respondent was a valid exeroise of the power. 

An adoptive mother, sued her adopted son to set aside the adoption for want 
of authority from ber husband, The evidence established that the plainuff 
had asserted in the deed of adoption that she had authority from her husband 
to make the adoption, that she had acted both before and after that assertion 
until she quarrelled with the defendant on the assumption that she had the 
necessary authority, that the defendant was, since his adoption, treated as a 
member of the |plaintifPs family and severed altogether from his natural 
family, that the defendant and his friends had been driven to expenses in -the 
maintenance of the privileges with which the plaintff.purported to endow 
him, and that the defendant married on the faith of his adoptive mother’s 
representation and had creditors who had sold him goods or lent him money 
in reliance on her representation, The plaintHf oontended that the doctrine 
of estoppel did not apply beo&use the defendant could show no lows or 
detriment : i 

Held, that the defendant had undergone a change of soolal position, which 
might or might not be beneficial to him, but which had oertainly so altered 
his mode of lifeas to make a relapse into his former condition a grievous 


hardship un him ; and thet the plaintiff was estopped from denying that she 


had authority from husband to make the adoption, but the estoppel against- 
her was purely personal and did not bind any one who claimed by an 
independent title, - 

Appeal from a judgment and decree, dated the 4th August, 


.1908, of the High Court of Judicature for the North-Western 


Provinces at Allahabad (1), affirming a judgment and decree, 

dated the 25th February, 1906, of the Court of the Subordinate 

Judge of Saharunpur, in whose Court the appellant, as plaintiff, 

sued the respondent to obtain a declaration thát she had no 
° (3) (1908) I, L, R 80 Au, 549, 
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power to adopt the respondent, that in fact she never did adopt 
him, and that a document, called a deed of adoption, dated the 
13th January 1899 was null and voil. Both Courts in India 
dismissed the suit. 

The facts of the case arestated in the judgment of their 
Lordships. 

On this appeal Sir Robert Finlay, K. C, and Mr. G. E. A. 
Ross for the Appellant: Tne law of estoppel in India as laid 
down in section 115 of the Indian Evidence Act, is the same 
as it is in England: Sarat Chunder Dey v. Gofal Chunder 
Laka (1) The appellant is not estopped from raising the 
question of the validity of the adoption of the respondent on the 
ground that she had no authority from her husband to adopt 
him. The fact that the adoption in question took place on her 
representation does not estop her from saying that that adoption 
is invalid: Zhakoor Oomrao Singh v. Thakooranee Mehtab 
Koonwer (2), Parvatibayamma ~v. Ramkrishna Rau (3), 
Gurulingasmami v. Ramalakshmamma (4) and Gofee Lal v. 
Mussamut Sres Chundraoles Bukooses (5). It is submitted that 
the cases of SukAbasi Lal v. Guman Singh (6), and Durga v. 
Khushalo (7), relied on by the High Court are erroneous. - The 
case of Ravji Vinayakrav FaggannathShankarsettv. Lakskmibai (8) 
was distinguished. 

“f it is decided that the appellant was not estopped as held 
by the Courts below, the question arises whether she had any 
authority from her deceased husband to adopt the respondent. 
Even assuming that she nad his authority as alleged, such 
authority will not extend to the adoption in question. 

|Mr. AuEgER Arr: Suppose the husband gave authority to 
adopt a son to perform his funeral rites, would that not be 
sufficient authority to adopt another boy -in case one adopted 
died]. 

[ Mr. De Gruyther referred to Kannepalid Suryanarayana v. 
Pucha Venkata Ramana (9), where it is decided that it would 
be sufficient] ` 


There must be an express authority and an adoption actually 


(1) (1893) L. B-19 I. A. 308; I. L, R. 20 Oalo, 396, 
(2) High Coos Reports, N. W. P., 1868, p. 108 A. 


(8) (1894) I. L, B, 18 Mad, 145. (6) (1879) I. L R. 3 All. 866, . 
(4) (1894) I. L. R. 18 Mad, 83, (7; AlL W. N., 1883, 97. 
(5) (1872, 19 Bu, W. R, 13. (8) (1887) I L. R, 11 Bom, 381 


(9) (1906) L, B, 83 L A. 145. : 
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made without such an authority is illegal and.invalid: Zw/sAr 
Ram v. Behari Lal (1). — 

Mr. DeGruyther, K. C., and Mr. B. Dube, for the Respondent, 
were not called upon, but Mr. DeGruythsr referred to Sarat 
Chunder Dey v. Gopal Chunder Laka (a). 

The judgment of their Lordships was delivered by 

Lord Robson.—The ‘appellant is ‘the widow of one Raja 
Raghubir Singh, and she sued the defendant in the Court of 
the Subordinate Judge of Saharanpur to obtain a declaration 
that she had not adopted him as a son to her deceased husband, 
and that if, in fact, any ceremony of adoption had been performed, 
it was invalid, owing to tbe absence of authority on her part 
from her husband to make such adoption. She’ further prayed 
that a document purporting to be a deed of adoption, dated the 
13th January 1899, should bs declared void as being executed 
by her without such authority as aforesaid. 

The Subordinate Judge dismissed the suit with costs and 
the High Court of Allahabad confirmed his decree. 

Raja Raghubir Singh was the owner of the extensive 
Landhaura Estate or Raj in the District of Saharanpur, in the 
United Provinces. He died on the 23rd April 1868, at the 
age of 20 years, leaving the appellant, the Rani his widow 
and sole heir. She was then only 14 years old, and enceinte, 
Raghubir Singh was a religious man and was desirous of leaving 
-behind him a son who should perform his shradh ceremonies 


and transmit to future generations the name and prestige of the 


Raj. When, during his last illness, he became hopeless of 
recovery, recognising the possibility that the child about &o be 
born to his wife might be a girl, or might not survive, he gave ' 
formal and emphatic directions to his wife in regard to the 
adoption of a son. The Rani herself has pledged her word as 
tóthe nature and scope of those directions on more than one 
public and important occasion. She did so particularly in the 
deed of the 13th January 1899 and in her defence to the action 
of one Baldeo Singh, which will be hereafter referred to. In the 


. deed, which she undoubtedly executed with full appreciation 


of its contents, she says: 

" He made this will. to me by way of precaution. If God 
forbid, you give birth to a daughter, or if a son"be born but 
die after his birth, I strictly order you to adopt some boy to 


(1) (1889) L L. B. 13 AIL 388. l 
«3, (1892; L, R. J9 L A.-$08, at p 318, . 
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me so that he might perform my shradk ceremony ‘and yours, 
and perpetuate my name, and after your death become the 


é3 
P. O, 
m 
Mies 


absolute owner and possessor of the whole of my estate. If Dharam | Kanrar 


(God forbid) the son who might be adopted under this authority 
should die in your lifetime, you wil have power to adopt 
another boy." 

In her defence to Baldeo Singh’s action she informed the 
Court that she had full oral authority from her husband, and 
that he bad not limited her to one, two, three, or four sons. 

"> The Rani gave birth toʻa son on the 16th December 1868. 

He died on the 31st August 1870 leaving the Rani owner of the 
Raj. In 1877 she adopted a boy named Tohfa Singh, declaring 
by deed that she did so in accordance with the will of her 
husband. Tohfa Singh died two years after and the Rani 
thereupon, in 1883, adopted a boy named Ram Sarup, still 
purporting to act in accordance with her husband's will Ram 
Sarup diedin 1885, aud in 1893 the Rani made arrangements 
with a view to adopting a third boy. She executed an agreement 
in 1893 with one Lada Singh whereby he agreed to give her 
his son “ to comply with the will of her husband," but before 
the adoption was formally carried out this boy aL 
died in 1896. 

These successive deaths seriously impressed the mind of the 
Ram, and she consulted her priests as to how the evil spirits 
might best be propitiated and appeased. Acting on priestly 
advice she went on pilgrimages to Gaya and other places, and 
after making religious sacrifices she proceeded to arrange for 
another adoption. On the 2nd June 1898 she entered into a 
written agreement with Ram Niwaz, the father of the respondent, 
whereby he made over to her his two sons Balwant Singh 
(respondent) aged 14 years;and Tungal Singh aged 12 years :— 
^. “Tn order that she may adopt any one of them she pleases 
having regard to their capability and her choice. Now the 
sons of me, the executant, shall live under the protection and 
custody of the said Rani Sahiba, subject to the fulfilment of the 
further conditions necessary for the validity of the adoption, 
the enforcement of which depends upon a particular time which 
may be considered suitable according to the rules of astrology. 
I shall have no claim as to their protection and guardianship.” 

Tbe Rani ultimately selected the respondent, Balwant Singh, 
and preparations were made for his adoption on an imposing 
scale. The13th January 1899 was appointed for the ceremorfy, 
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and on that day a great entertainment was given by the Rani. 
The European and Indian officials ofthe district, together with 
hundreds of friends, relations, and caste-fellows, were present at 
the invitation of the Rani, and were hospitably regaled by her. 
The religious ceremonics propertoan adoption were all carried 
out and the newly adopted son was conducted to the gaddi, or 
throne, where he was formally installed. * 

The Rani next proceeded to bring about the marriage of the 
respondent and that ceremony was celebrated at her expense 
and in a manner befitting his pew rank. In fact the respondent 
was thenceforth treated as a member of the Rani's family and 
cut off altogether from the family of his natural father. 

In the following year Baldeo Singh, claiming as reversionary 
heir, instituted a suit against the Rani and the respondent, 
in which he sought to have it declared that he was entitled to 
the property on the death of the Rani, and that the adoption 
of Balwant Singh was invalid. The Rani defended that suit, 
and, acting upon her instructions, her pleader made the 
statement as to her authority before mentioned, and she herself 
executed and filed a written statement alleging that she had in 
fact adopted the respondent, and that the adoption was valid in 
every respect. Baldeo Singh failed in that suit on the gronnd that 
he was not a reversioner and had no ocus stands to impeach the 
adoption in question, but the allegations of fact by the Rani, in 
regard to the adoption are now very properly pressed against her. 

The adopted son and the Rani have since quarrelled, and in 
this action she seeks to get rid of the adoption altogether. 

` At one time she stated that the seal affixed to the deed of 
adoption was not her seal, but she did not attempt to sapport 
this allegation by production ofthe seal regularly used by her, 
saying that she had mislaid it somewhere. However, documents 
admittedly executed by her and bearing seal impræsions identical 
with that in dispute were produced and the genuineness of the 
seal on the deed of adoption was placed beyond doubt. 

The learned Subordinate Judge stated the issues or questions 
arising in the case as follows : 

“1, Whether the plaintiff had knowledge of the contents of 
the deed of adoption when she executed it and got it registered, 
or whether she had no knowledge of them? 

2. Was or was not the defendant adopted by the plaintiff? ^ 

3. Had or had not the plaintiff any authority from her hus- 
band to adopt the defendant ? - 
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4. If the first and second issues be decided against the 
plaintiff, how will it affect the claim ? ” 

With regard to the first of these questions, the Rani pleaded 
that she was a fardanashin lady, and had never understood the 
contents of the document, or had even known what it was ; but 
the learned Subordinate Judge formed the opinion that the long 
examinations to which she had, on different occasions, been 
subjected, and the extreme shrewdness which she displayed in 
dealing with the questions, showed that she was an acute and 
intelligent lady, and that her only difficulties arose from the 
impossibility of making her statements fit with undoubted facts. 
'The deed was executed by her under circumstances of the greatest 
publicity, and with the assistance of competent and independent 
advice from many quarters. It was attested by no less than 28 
witnesses. It was subsequently registered (on her own admission 
of execution) and was frequently and openly referred to by the 
Rani as a deed of adoption. Thetrial Judge therefore found 
that she executed the deed with full knowledge and understand- 
ing of its contents, and the High Court agreed with him. 

The Rani next denies that the adoption was in fact carried 
out. The great entertainment of the 13th January 1899 was, 
according to her, only an intimation to the public that she meant 
at some future time to carry the adoption into effect. On this 
point, except for the allegations of the Rani herself, the only 
evidence worth considering was practically all one way, and as to 
the Rani’s testimony, the learned Judge says, in plain terms, that 
she had made so many untrue statements that it was impossible 
to Believe her, while the evidence produced on her behalf was 

utterly unreliable and untrue. The High Court agree with this 
finding, as to the justice of which there can be no doubt. 

The third question, vrs., as to whether the Rani had autho- 
rity from her husband to adopt the defendant, gives rise to the 
point which has been argued before their Lordships. The Rani 
contends that the authority conferred upon her by her husband 
did not extend, according to its strict wordingy beyond the adop- 
tion of a second boy in case the first adopted son should die, and 
that such authority was therefore exhausted by the adoption of 
Ram Sarup. Their Lordships are of opinion that this was not 
the true effect of the authority, in fact, conferred upou the Rani. 
She may not have remembered with precision the words used 
by her husband on his death-bed, but whatever the exact words 
may have been, undoubtedly the effect they then produc on 
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her mind, and on the minds of those about her, was that which 
she set forth in her statement in Baldeo Singh’s action, vis., 
“that her husband had not limited the authority to make such 
adoption to one, two, three, or four sons." 

"That is the meaning on which she has consistently acted until 
her quarrel with the respondent, and the words ascribed to her 
husband, according to her recollection, in the deed of adoption, 
have always, until this litigation, been:regarded by her, and her 
advisers, as intended to express a general authority. What the 
deceased Rajah intended was that, if necessary, "some boy" 
should be adopted to him "so that he might perform my shradh 
ceremony, and yours, aud perpetuate my name, and after your 
death become the absolute owner and possessor of the whole of 
my estate," but in expressing this intentjon he saw that it might 
be. defeated by death if construed in a restrictive sense as 
meaning some “one” boy, so he went on to deal with that con- 
tingency by directing, in substance, that effect was, in any event, 
to be giyen to the general intention, and if one boy died another 
boy was to be adopted. The trial Judge did not expressly decide 
this question of fact. He found, as did the High Court, that in 
the circumstances of this case the Rani was estopped from alleg- 
ing want of authority. 

, Their Lordships, in reviewing the facts of the case, are of 
opinion that the question may well be decided as one of fact on 
the Rani' own statements without recourse to the doctrine of 
estoppel. In their view she was speaking the truth in Baldeo 
Singh’s action when she was pleading as to her authority. Their 
Lordships, however, do not differ from the Courts below- in* the 
view they. have taken as tothe applicability of the doctrine of 
estoppel in this case. Of course, the estoppel pleaded against the 
Rani must be taken as purely personal. It does not bind anyone who 
claims by an independent title, but, in view of the decision now 
given, that the respondent was, in fact, duly adopted, further 
litigation on the point may be taken as happily out of the question, 
So far as the Ranigberself is concerned it would indeed be difficult 
to have a stronger case of estoppel. She has asserted her autho- 
rity in the most solemn manner under her hand and seal, and her 
conduct both before and after that assertion has been of a like 
unequivocal character. She could not now be allowed to change 
her story without grave injustice ensuing to those who have acted 
in reliance upon her deliberate and repeated representations. 


Theerespondent is now severed from his natural family ;.he has ' 


- 
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undergone a change of social status which may or may not be 
beneficial to him, but which bas certainly so altered his mode 
of life as to make a relapse into his former condition a grievous 
hardship upon him. He and his friends have been driven to 
expenses in the maintenance of the privileges with which the 
Rani purported to endow him. He married on the faith of his 
adoptive mother's word, and no doubt has creditors who have sold 
him goods or lent him money in like reliance on her good faith. 
Under these circumstances the Rani's argument that the 
doctrine of estoppel does not apply because the defendant could 
show no loss or detriment, is without any substance whatever and 
she must be held to her word and to the results of her conduct. . 
Their Lordships will therefore humbly advise His Majesty 
tbat this appeal should be dismissed with costs. 
Messrs. T. L. Wilson & Co. —Solicitors for the Appellant. 
Messrs. Barrow, Rogers and IVevill.—Solicitors for the Res- 
pondent. i ‘ 


J M. P. Appeal dismissed. 


APPELLATE CIVIL. 


Before Sir Lawrence Fenkins, Kt, K. C. I. E, Chief. Yustice and 

. Mr. Fustice Doss. 

SHEODHANI PANDEY AND OTHERS 
v. 

MAHARANI BENI PERSHAD KOERI AND OTHERS.* 
Suit, maintainability of — Declaratory swt—Rent, assszsmont of, for excess land, 
by Sottlemeat Offoer—Bengal Tenancy Act ( VIII of 1855,) Beos. 105. 109, 

A sult concerning a matter which was the subject of an application made 
and proceedings taken under section 105 of the Bengal Tenanoy Act as amended, 
was not maintainable in the -civil Oourt, under section 109 of that Aot; 

‘Appeals by the Plaintiffs. 

Settlement proceedings were instituted by the respondent, 
Maharani of Dumraon, for the preparation of Record-of-rights 
of the lands within certain mauza. After preparation of the 
record, an application was made by the respondent under section 
105 of the Bengal Tenancy Act for assessment of rent of lands 
alleged to be held by the tenants in excess of those for which 


* Appeals Nos, 68 and 59 to 67 of 1909 under section 15 of the Letters 
Patent, againat the decree of Mr. Justioe Oarnduif, dated the 15th Apri, 1909, 
in appeals from appellate decrces Nos, 951 and 641 to 649 of 1907, against the 
decision of Bebu Jogendra Nath Mukherjee, Subordinate Judge of Shahabad, 
dated the 14th November, 1906, affirming that of Babu Mohini Mohon Dutt, 
Munsiff of Buxar, dated the 26th Febrnary, 1006, 
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they were paying rents. The Settlement Officer rejected the 
application ; but, on appeal, the Special Judge held that, in the 
cases of the present plaintiffs, excess areas had been proved and 
he reversed the order of the Settlement Officer and directed 
assessment in respect of those excess lands, This order of the 
Settlement Officer was upheld in appea] to the High Court. 

The tenants then brought these ten suits for declarations 
that the judgments and decrees passed by the Special Judge as 
tothe assessment of rent on excess lands, were null and void on 
the ground that neither the Settlement Officer nor the Special 
Judge had power, in proceédings under section tog of the Bengal 
Tenancy Act, to direct any such assessment. The Court of first 
instance as well as the Court of first appeal dismissed the suits on 
the ground that: they were barred under section 109 of the Bengal 
Tenancy Act. The plaintiffs then appealed to the High Court. 

The appeal came on for hearing before Mr. Justice Carnduff 
who delivered the following judgment. 

Carnduif J.— These appeals arise out of 10 suits brought 
by the appellants for declarations that the judgments and decrees 
passed by the Special Judge of Shahabad as to the assessment 
of rent on excess lands were null and void on the ground that 
neither the Settlement Officer nor the Special Judge had power, 
in proceedings under section 105 of the Bengal Tenancy Act as 
it now stands to direct any such assessment, P i 

Settlement proceedings had been instituted by the Maharani 
of Dumraon, who is the respondent for the preparation of a 
Record-of-rights of the lads within mauza Simri. After prepara- 
tion of the record an application was made by the Mdharani 
under section 105 of the Bengal Tenancy Act for assessment of 
rent on lands alleged to be held by the tenants in excess of those 
for which they were paying rent. The Settlement Officer 
rejected the application ; but, on appeal, the Special Judge held 
that, ^in the cases with which I am now concerned, excess areas 
had been proved," and he reversed the order of the Settlement 
Officer and directed assessment in respect of those excess lands. 

The orders of the Special Judge appear to have been upheld 
by this Court, and thereaíter the suits out of which the present 
appeals arise, were instituted. 

Both the Courts below dismissed thesuits on the ground that 
they were barred under section 109 of the Bengal Tenancy Act. 

Two points have been raised on behalf of the appellant 
bdfore me. 


Vor XVI] HIGH OOURT. 


First, it is contended that, under section 103 of the Bengal 
Tenancy Act, as amended, no " Record-of-rights " is contemplated. 
The argument seems to be that as the Legislature in 1898 altered 
the section so as to admit of the record of some only of the 
particulars specified in section 102, the intention must have been 
to take proceedings under section 103 out of the category of 
Records-of-rights altogether. There appears to me to be no 
substance in the argument. Section 102 has all along admitted 
of the record of some only of the particulars there set forth ; 
and the point raised is sufficiently disposed of by the judgment 
ofthis Court in SwaAendu Naratn Acharjya Chowdhury v. Gobinda 
Nath Sircar (1). 

The second contention is that although section 104 of the 
Act, as it originally stood, expressly provided for the settlement 
of a fair and equitable rent in respect of excess lands held by a 
tenant, the present provision, which is to be found in section 105 
of the amended Act, makes no reference to excess lands. 


It is true that section 104, sub-section (2) of the Act before 
amendment expressly provided that “when it appeared that a 
tenant was holding land in excess of that for which he was pay- 
ing rent, the officer should settle a fair and equitable rent in 
respect of the land held by the tenant;" while sub-section (3) 
went on to provide that, “in settling rents under this section, 
the bfficer should have regard to the rules laid down in this Act 
for the guidance of the civil Court in increasing rents.” The 
present section 105 does not mention excess lands, and there is 
nothing in it corresponding with sub-section (2) of the original 
section 104. But sub-section (3) of the original section IO4 is 
reproduced as sub-section (4) of the new section 105; and it 
seems to me obvious that sub-section (3) of the original section 
104 was omitted simply because it was regarded and rightly 
regarded as mere surplusage and that the word ‘increasing’ used 
jn sub-section (3) of that section, as also in sub-section (4) of the 
present section 105 covers both enhancement of rent under 
section 32 and additional rent undersection 52. The suggestion 
that the legistature intended to exclude cases of excess area 
seems to me therefore to be wholly untenable. 


It follows from these findings that the suits were in my view 
clearly barred by section 109 of the-Bengal Tenancy Act, and 
that these appeals must be dismissed with costs. 


(1) (1905) I, L, R, 83 alo, 518. 
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The plaintiffs then appealed under section 15 of the Letters 
Patent. . 

Babus Mohendra Nath Roy and Biray Mohan Mojumdar 
for the Appellant. 
-~ Babus Ram Charan Mitra and fogendra Chandra Ghose 
for the Respondent. 

The judgment of the Court was as follows: 


Tais appeal arises out of a suit brought to impugn that which 
was the subject-matter and the result of proceedings taken 
under section 105 of the Bengal Tenancy Act. It is urged on the 
part of the plaintiff that there was no such record of rights as 
entitled the Settlement Officer to make the settlement of rent 
which he professed to make; and, secondly, that the Settlement 
Officer had no authority to make any addition to the rent by 
reason of his holding that there was excess land. Both those 
points have been determined adversely to the plaintiff in both 
the lower Courts and also by Mr. Justice Carnduff before whom 
this case came on appeal in the first instance. In our opinion, 
however, the suit should have been dismissed under section 109 
of the Bengal Tenaucy Act, because this is a suit which concerns 


- a matter which has been the subject of an application made and 


proceedings taken under section 105 of that Act. A suit of such 
a character cannot be entertained by the civil Court under ~ 
section 109. It was therefore not open to the lower Courts 
or to Mr. Justice Carnduff to consider the merits of the case. 
All tbat could haye been done was to dismiss the suit on the 
ground that it could not be entertained. We therefore confirm 
the decree of dismissal but only on the ground that the Courts 
had not the right to entertain this suit. How far it may be open 
tothe present appellant in some ulterior proceeding to raise 
the objections that have been urged in this suit is a matter 
which it is premature for us to discuss or decide at this stage. 


The result is that this appeal must be dismissed with costs. 


This judgment; it is conceded will govern the otber appeals 
which are likewise dismissed with costs. 


A. T. M. Appeal dismissed. 
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Before Sir Richard Harington, Dart, Fudge, and Sir Asutosk 
Mookerjee, Knight, Fudge. 
SARAT CHANDRA GHOSH AND OTHERS 
U. 


SHAM CHAND SINGH ROY.* 


Aduissidiliiy—Compromiss, petition of — Agreement to lsase—Indian Registration 
Aot (XVI of 1908), Seo, 17, ol. (4 )—Oocupanoy holding, non-trans/srable, 
purchasa ef— Hout, onhancoment of—Bengal Tenancy Aot (VIII qf 1885) 
Ss 29—Abwab. 

A consent decree in so far ss it relatos to properties which are not the 
subject-matter of the suit in whioh the decres is made, 1s not operatie to affect 
such properties, 

A petition of compromise on which the compromise decree was passed and 
by the terms of which the plaintiff undertook to recognise the defendant, who 


purchased a non-transferable occupancy holding, as his tenant, and agreed that 
in addition to Hs 5, which was the rent payable by the original tenant, the 
defendant should pay an additional sqm of Re, 1 a year, was admissible in 
evidence as indicating the existence of an oral agreementto grant a lease, 

Jawahir v, Okatterpui (1) and Singhseram v. Bhagbat (8) followed. 

Held also, that as the land was non-transferable, the defendant was not an 
occupancy raiyat and there was no rent payable by him which was enhanced 
within the meaning of section 30 of the Bengal Tenancy Act: 

Hold further, that the sum agreed to be paid was not an abwab, as it was 
In consideration of theland ocoupled by the defendant as also in consideration 
of the remission of the salami, 


eAppeal by the Platntiffs. 

Suit for rent. ' 

The facts of the case were as follows : 

The defendant was a transferee of a non-transferable occupancy 
holdipg from the original tenant. In a previous litigation 
between the present parties, which did not include the disputed 
property, a petition of compromise was filed, by which the plain- 
tiffs undertook to recognise the defendant as their tenant. The 
plaintiffs further gave up their claim to the payment of salami 
for the recoguition ; but it was mutually agreed that in addition 
to Rs. s, which was the rent payable by the original tenant, the 
defendant should pay an additional sum of Re. 1, a year. The 
plaintiffs in the present suit sought to recover rent from the 
defendant on that footing. The defendant objected to the pay- 
ment of rent at the rate of Rs. 6 fey annum but was willing to 
Rabu Birendra Nath’ Mitra, Subordinate Judge of Hooghly, dated the Sth 


February, -1910, modifying that of Baba Saroda Prosad Dutt, Munsttff ‘of 
Berampur, dated the 29th July, 1900, 
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pay at the rate of Rs. 5. The Court of first instance decreed the 
suit but on appeal, that decree was modified and a decree for 
rent at the rate of Rs. 5 fer annum was passed. Hence this 
appeal by the plaintiffs. ` 

Babus Jogesh Chandra Roy and Surendra Nath Ghosal for 
the Appellants, 
~ Babu Surendra Chandra Sen for the’ Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.— This is an appeal on behalf of the`plaintiffs in 
an action for rent. The sole point in controversy between the 
parties is whether rent is payable at the rate of Rs.6 a year as 
alleged by the plaintiffs or Rs 5 a year as alleged by the 
defendant. 2 

The defendant purchased the holding in 1895 from the 
original tenant. In 1906, in the course of another litigation 
between the present parties which did not include the property 
now in dispute, a petition of compromise was filed. By that 
compromise the plaintiffs undertook to recognise the defendant 
as their tenant, although in their view what he had purchased was 
a non-transferable occupancy holding. The plaintiffs further gave 
up their claim to payment of salami for the recognition; but it 
was mutually agreed that in addition to Rs. 5, which was the rent 
payable by the original tenant, the defendaut should pay am 
additional sum of Re. 1, a year. The plaintiffs now seek to recover 
rent from the defendants on this footing. His answer is three-fold ; 


‘first, that the petition of compromise is not admissible in evidence, 


because it was not duly registered ; secondly, that, if it is admis- 
sible in evidence, the additional sum agreed to be paid by, him 
is in the nature of enhanced rent in contravention of the 
provisions of section 29 of the Bengal Tenancy Act; and thirdly, 
that the agreement is, in any view, for payment of an abwab, 
In our opinion, none of these contentions can possibly prevail. 

In so far as the first point is concerned, it may;be conceded 
that, as laid down in the cases of Birbkadra Rath v. Kalpataru 
Panda and others (1) and Gurdeo Singh v.-Chandrikah (a), a 
consent decree in so far as it relates to properties which are not 
the subject matter of the suit in which the decree is mada, is 
not operative to affect such properties, Consequently, the plain- 
tiffs can rely only upon the petition of compromise. From 
this point of view, it has been argued that, treated as a lease, 
the petition of compromise was compulsorily registrable under; 
(1p (1908) 10. L, J, 888. (8) (1907) 5 O, L. J, 611, L, B. 86 Calo, 198, - 
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clause (ď) of section 17 of the Indian Registration Act. But 
this objection must be overruled on the ground that the petition 
is admissible as indicating the existence of an oral agreement to 
grant the lease. That oral agreement plainly is still specif- 
cally enforceable. Consequently, the position of the parties is 
the same as if the prqper document had been executed and 
registered, In support of thisview, we need only refer to the 
cases of Bibi Samahir Kumari v. Chaiterbut Singh (1) and 
Singhesram Poddar y. Bhaghat Chander Nundi (2) where the 
principle laid down by Sir George Jessel in the case of Walsh 
v. Lonsdale (3) was applied. Consequently we must proceed on the 
assuniption that the defendant was recognised as a tenant and 
that he undertook to pay Rs. 6 a year to the plaintiffs in 
consideration of the land claimed by him by purchase, 

The second question which requires consideration is, whether 
this agreement was in contravention of the provisions of section 
29 of the Bengal Tenancy Act. The learned vakil for the 
respondent has contended that this was an agreement by which 
his money rent as an occupancy raiyat was enhanced by contract 
to the extent of more than two annas in the rupee. This argu- 
mentis obviously fallacious, The answer is that the land in 
question was non-transferable and therefore the defendant was 
not an occupancy-raiyat ; consequently, there was no rent payable 
by him which was enhanced. 

The third question is whether the sum agreed to be pald is 
an abwad. This argument is ingenious, but clearly unsound, 
The sum was agreed to be paid in consideration of the land 
occupied by the defendant, and alsoin view of the remission of 
the salami which would otherwise‘have been payable. It cannot 
consequently be deemed in any sense an illegal cess. 

The result is that this appeal is allowed and the decree of 
the Court below varied. A decree will be made in favour of the 
plaintiffs at the rate of Rs.6. The appellants are entitled to 
their costs both here and in the Court of appeal below. 

A. T. M. Appeal allowed : decrea varied, 


(1) (1905) 20,1, J. 848. (3) (1910) 11 C. L, J. 5483. 
(8) (1883) 21 Oh. D. 9, 
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Before Mr. Vustice Mitra and Mr. Vustice Geiat. 
HARIDAS TANTI 
v. 
UPENDRA NARAIN SHAHA.* 

Notice to quii—Tenancy not governed by Trasfer af Property Ao — Bengali 
Oslender, sio months’ notice under, if sufRoilsnj—Tunansy, permanency of— 
Premungption— Helopanoy. 

In the couse of a tenancy not governed by the Transfer of Property Act, a 
gx months’ notice calculated according to the Bengali Owlendar is suficient 
to terminate the tenancy in the mofuam!, the tenancy being regulated according 
to the Bengali year.t 

Long possession of a tenant, sucoeselon and transfer may give rise to the 
inference that a holding is a permanent one. 

A male certifloate which was the origin of the defendant's title and which 
expressly declared that the holding was a mawrasi one would be a relevant 
fact, although the plaintiff was no party to the suit in which the sale certificate 


was obtained as having taken place in the transaction by which the transfer 
was effected. 


Appeal by the Defendant. 

Suit for ejectment. 

The facts of the case were as follows: A suit-was brought to 
eject the defendant from two tanks held at a yearly rent, after 
notice to quit served on the 31st Assin, 1308 B. S. The notice 
gave the defendant time up to theend of Cheyt of the year to give 
up possession. The plaint alleged that the defendant was a 
tenant-at-will. 

The defence asserted the defendant's moksrrarr and maurast 
right to the tanks, and also contended that the notice served 
was not sufficient. : 

The Court of first instance dismissed’ the suit holding that 
the notice served was not legally sufficient and that .the tenancy 
was permanent. The lower appellate Court held that as the 
notice was served on the last day of Assin of the year, it gave 
clear six months’ notice to quit, calculated according to the 
Bengali Calendar, and the notice served was legally sufficient ; 
it further held that the defendant's tenancy was not a permanent 
one. The Court of first appeal therefore allowed the appeal 
and decreed the suit. Hence the defendant appealed to the 
High Court. 


* Appeal from Appellate Deoree No. 477 of 1904, the decree 
of Babu Surma Ohandre Banerjee, Subordinate Judge, Court, Hughly, 
dated the 7th December, 1008, reversing that of Babu Purna Ohandra Day, 
Munsiff, 2nd Court, Howra, dated the 21st May, 1903. 


e [T See also Dobendra v. Syama, (1906) 11 O. W, N. 1194 —Hep]. 
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Babus Mokendra Nath Roy and Krishna Prosad Sarbadhikari 
for the Appellant. j 

Babu Nilmadhab Bose for the Respondent. 

The judgment of the Court was delivered by 


Geidt J.— In this suit for ejectment the defendant set up 
two defences, first that the notice served upon him to quit was 
not sufficient and secondly, that he has a permanent masrast right 
to the tanks which were the subject matter of this litigation. 

The Munsiff dismissed the suit upholding both the contentions 
of the defendant; but the Subordinate Judge on appeal has 
reversed the Munsiff’s decision, and the defendant therefore 
appeals to this Court. 

The sufficiency of the notice given to the defendant was 
challenged on the ground that six months according to the 
British Calendar did not intervene between the date of the 
notice and the end of the ysar when he was required to give 


up possession and the question that arises is whether the sir. 


months should be calculated according to the Bengalee or 
according to the British Calendar. The tenancy commenced 
before the Transfer of Property Act came into operation and 
section 106 of that Act does not apply and we therefore have to 
decide the case according to the principles of equity, justice and 


good conscience. It seems to us that where the tenancy is, 


regülated by the Bengalee year it would be inequitable to the 
parties to compel them to take notice of the British Calendar 
as that by which notices in the Moffusil should be regulated. 
We, therefore, are of opinion that the Subordinate Judge’s 
decision on this point is correct and that the six months’ notice 
according to the Bengalee Calendar was sufficient. 

With regard to the merits the Subordinate Judge has found 
that the defendant has no permanent interest in the subject 


matter of this litigation and the manner in which he has | 


expressed that finding has given rise to some discussion as to 
what his real meaning was. What the Subordinate Judge says 


is this: " That the mere fact that the tenant has been in possession . 
for 50 or 60 years and that he and his ancestors have been. 
recognised by the landlord as tenants after a transfer or succession | 


and no attempt was made to eject or enhance the rent of the 
tenant cannot justify a legal presumption of the permanency 
of the holding." 

On the part of the appellant it is urged that what the 
Subordinate Judge means was that on the facts mentionede to 
him it was not open to bim in law to draw the inference that the 
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holding was'a permanent one. On the side of the respondent 
on the other hand the meaning imputed to this passage is that 
on a consideration of the facts mentioned the Subordinate Judge 
refused to draw the inference that the holding was a permanent 
one. : ` 

Now the circumstances which the Subordinate Judge has 
mentioned are certainly evidence from which it was open to him 
to draw the inference that the holding was of a permanent 
character and in his judgment he has not discussed the probative 
force of these facts and we are therefore of opinion that what the 
Subcrdinate Judge meant was that it was not open to him to 
draw the inference that the holding was a permanent one. If 
this is what he means he was certainly wrong. The long 
possession of the tenant, succession and transfer may. give rise 
to the inference that the holding was permanent and this was 
recognised long ago in the case of Nidhee Kristo Bose v. 
Nistarinee Dossee (1) in which it was laid down that the frequent 
transfer of an interest in a tank without any change in the terms 
ofthe holding or in the amount of rent paid extending over 
more than 60 years was held to prove that the interest was a 
permanent and transferable one. 


We would further point out that the Subordinate Judge has 
not taken into consideration another strong piece of evidence 
in favour of the defendant, namely, that the sale certificate which 
is the origin of the defendant's title expressly declares that the 
holding is a maurast Jama. He has indeed directed his attention 
to this sale certificate but only with the object of pointing out 
that as the landlord was not shown to be a party to the case 
in the execution of the decree in which the sale was held, the 
landlord cannot be bound by that description, but even if the 
landlord were not a party to tbat suit the recognition of the 
permanency ofthe holding would be a relevant fact as having . 
taken place in the transaction by which the transfer was effected, 
and its value is all the greater from the fact that the-sale took 
place more than 50 years ago and during the long period that 


- has since elapsed no attempt has apparently been made by -the 


landlord to challenge the accuracy of the description of the 
holding given in the sale certificate. 

We are therefore of opinion that the'Subordinate Judge 
has not considered the evidence that exists on the record in 


favour of the case set up by the defendant. The decree of the 


0) (1874, 21 W. B. 886, 
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* 


lower appellate Court is accordingly s:t aside and the case must 
be remanded in order that he may try the appeal ‘with reference 
to the observations made above. 

The costs of this appeal will abide the result. 


A. T. M. - Casa remanded, 


Before Sir Asutosh Mookerjes, Knight, Fudge, and ` i 
Mr. Fustice Carnduf. g 


RANJIT MISSER 
v. ; 
RAMUDAR SINGH AND ANOTHER.* 


Jurisdiction—Consont of parties —Subjeot-matter, talus of — Objection, wairer 
of — Jurisdiction, total want of — Mero profit, assessment of — Amount assessed 
atabow Rs 5,000— Appeal, whare Viet —J uwrisdiotion, usurpation ef —Appoal, 
if es — Limitation Aot, IX of 1908, Sao. &— Discretion. 

The consent of the parties to a litigation o*nnot confer on a Court jurisdic- 
tion which it does not possess, and the agroement of parties cannot authorise 
& superior Oourt to revise a judgment of an inferior Oourt when ít is not 
invested with appellate jurisdiotion over such Court. 

Golab Sao v. Chowdhury Madho Lal (1) referred to. 

The prinoiple that parties cannot by oonsent or by stipulation invest a 
Court with jurisdiction not conferred upon it by law, is applicable to cases 
wherein the jurisdiction is dependan; upon the value of the subject-matter 
In controversy, 

MgrriH v. Patty (2 referred fo. 

Gurdeo v, Chandrika (8) distinguished. 

Where there is a total want of jurisdiction over the subject-matter in oon. 
troversy, the objection o&nnot be walred. 

In re Aylmer (4) and Jones v. Owsa (5) referred to. 

Whegs jurisdiction is usurped by a Oourt in passing an order against which 
an appeal wou'd lie if it had been passed with jurisdiotion, an appeal against 
. the order ‘cannot PR defeated on the ground that the order waa made without 

jurisdiction. ' i 

Maharaj Kwmar Biadsswarl v. Thakur Lahpaz (6) referred to, 3 

The plaintiffs sued the defendant in ejectment and for recovery of mesne 
profits. The claim was valued at Rs 2,100 ele. Re 1,725 for the value of the 
land and Ra. 875 aa the approximate valne of the mesne profits for three yoars 
antecedent to fhe guit, The sult-was decreed by the Subordinate Judge and 
the plaintiffs in execution, obtained delivery of possession of the land. Dater, 

* Appeal from Appellate Order No, 693 of 1909, against the order of - E nul 
Ward,. g- District Judge of Mosufferpur, dated the 8th September 


reversing that Of Babu Jogendra Nath Ohbskrabarti, Suobrdinate Jadis y 
ieee puse pe the 8th TuS 1908 
t s rf 
(1) (1905; 2 o EA J. 884. (2) (1872) 16 Wallace 838. 
(8) (1907) 5 GC L. J, 611, I, Le R 86 Calo, 198. 
(4) (1887) 20Q. B. D 358, 
(5) (1849) 5 D. & LL 669-18 D, J; Q. B. & - 9 ee 
(8) (1910) 15 C. W. N. 738, CP TEE E 
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they applied to the Oourt for asmesament of mame profits and valued their 
claim at Ha, 7,450. A Oommissioner was appointed to take the accounts and 
he reported that the plaintiffs were entitled to recover Ba. 8,690 as means 
profits. The Subordinate Judge madea decree for Rs. 962. The plaintiffs 
appealed against that decision to the District Judge and valued their appeal 
at Ba. 2728 ie. the difference between the sum assessed by tho Commissioner 
and the sum allowed by the Subordinate Judge. Thedefendant filed & crows 
appeal end valued it at Re 962, i l 

Held, that the appeal from the deaision of the Subordinsts Judge lay to the 
High Oourt and not to the District Judge, as tho value of tho suit was Hs. 5,415, 
being the sam of Bs. 1,725 and Ra, 8,690. 

Jjaiuila v. Ohandra Mohan (1) referred to, 

Held also, that the defendant wus entitled to raise the question of want of 
jurisdiction of the District Judge to hear the appeal, notwithstanding the fact 
that he failed to take exception tn the Oourt below and himself preferred 
a crow-objection ; an appeal by the defendant to the High Oourt was 
competent. 

The order of the District Judge purported to be and was in ossenoe a decree, 
and, was consequently &ppealable as such even on the ground that it was made 
without jurisdiction, 

Abdul v, Kasi (2) referred to 

The High Oourt under section 5 of the Limitation Act, in the exercise of 
its discretion, ordered the memorandum of appeal presented to the District 
Judge to be registered as an appeal from an order against the order of the 
Subordinate Judge. 

Appeal by the Judgment-debtor. 

Application for assessment of mesne profits. : 

The facts of the case were as follows: A suit for ejectment 
and mesne profits was brought and the claim was valued at 
Rs. 2,100 vis. Rs. 1,725 for the value of the land and Rs. 375 as 
the approximate value of the mesne profits for three years 
antecedent to the suit. A decree was obtained by the plaintiffs 
and in execution they first obtained delivery of possession of the 
land. Subsequently they applied to the Subordinate Judge who 
passed the decree, for assessment of mesne profits and valued 
their claim at Rs. 7,549. A Commissioner, who was appointed 
to take the accounts, reported that the plaintiffs were entitled 
to recover Rs, 3,690 as mesne profits. The Subordinate Judge, 
after hearing the objections of the parties, made a decree for 
only Rs. 962. Against this decision, the plaintiffs appealed to 
the District Judge and valued their appeal at Rs. 23,728' f.e. the 
difference between the sum assessed by.the Commissioner and 
the sum allowed by the Subordinate Judge. The defendant 
filed a cross-appeal and valued it at Rs. 962. The District Judge, 


e (1) (192718 O. L J, 8855, T. L. R, 84 Calc, 054 F, B, 
(31 (1899) L L, B. 37 Calc. 883, 
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decreed the appeal in full after hearing on.the merits and dis- Or. 
missed the cross-appeal. Hence this appeal by the defendant. * - . 191%. 
Babu Sorosht Charan Mitter for the Appellant.  .. | Ranjit Misser 
Dr. Rash.Behary Ghose and Babu.Baldeo Naratn Sing te 
; udar. 
for the Respondent., C. A. V. isti a 


The judgment of the Court was delivered by. 


Mookerjee J.— This appeal is directed against an order of June, 10, 
the Court of appeal below modifying, in favour of the plaintiffs 
respondents; an order ofthe primary Court by which mesne profits 
-were assessed in execution of a decree. The defendant appellant 
assails the order as made without jurisdiction, because, it is 
contended, the only Court competent to hear an appeal against 
the order of the Subordinate Judge, was this Court. This view 
has been controverted on behalf of the plaintiffs respondents, 
and it has further been urged that, if it be taken to be well- 
founded, the present appeal itself must be deemed incompetent, 
To appreciate the full effect of these conflicting arguments, 
it- is necessary to refer for a: moment to the previous histary of 
this litigation. - J 

The plaintiffs sued the defendant -in AES and for 
recovery of mesne profits. The claim was valued at Rs. 2,100, 
vis, Rs. 1,725 for the value of the land and Rs. 375 as the 
approximate value of the mesne profits for three years antecedent 
to the suit, The Subordinate J udge decreed the claim on the 
16th September, 1905, and on appeal his decision was affirmed 
by the District Judge on the-aand June, 1906.: The plaintiffs 
subsequently executed the decree and obtained delivery of posses- 
sion of fhe land. Later, on the 3rd July, .1908, they applied to 
the Court for assessment of mesne profits, and valued their claim 
at Rs. 7,549. À Commissioner was appointed to takethe accounts; 
and he reported that the plaintiffs were entitled -to recover 
Rs. 3,690 as mesne profits. The Subordinate Judge heard the 
objections of the parties and made a decree for only- Rs. 962. 
'The plaintiffs appealed against this decision to the District Judge 
and valued their appeal at Rs. 2,738, f.a., the difference between 
the sum assessed by the Commissioner and the sum allowed .by 
the Subordinate Judge. - The substance of the matter, therefore} 
was that, although the plaintiffs had in their application valued 
the claim at Rs. 7,549, they reduced it to Rs 3,690. The defen- 
dant filed a cross-appeal and valued it'at Rs. 962, the sum awarded 
by the Subordinate Judge ; in other words, he practically denied 
his liability to pay mesne profits. The District Judge heard thé 
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matter on the merits, allowed the appeal in full, and dismissed 
the cross-appeal, The result thus was that the plaintiffs obtained 
a decree for Rs. 3,690, the sum assessed by the Commissioner. 
They have paid ad valorem Court-fees upon the full amount as | 
required by the statute, and a decree has been drawn up in their 
favour. The defendant has now appealed to this Court, and on 
his behalf it has been contended that the appeal to the District 
Judge was incompetent as the true value of the suit exceeded 
Rs. 5,000. This contention is clearly well-founded. The suit 
was, no doubt, originally valued at Rs, 2,100, inclusive of a sum 
of Rs, 375 as the estimated value of the mesne profits antecedent - 
to the suit. This amount, however, was subsequently altered 
at the instance of the plaintiffs to Rs, 7,549 and ultimately reduced 
to Rs. 3,690. The real value of the suit, therefore, was Rs. 5,415, 
and an appeal against the decree of the Subordinate Judge 
assessing the mesne profits could thus be entertained only by this 
Court. This view is supported by the decision of the Full Bench 
in Jatula v. Chandra Mohan (1). As pointed out by the Full 
Bench, the forum of appeal can not be determined by reference 
to the arbitrary valuation initially put forward by the plaintiffs; 
it must be regulated by the real valuation as ultimately settled 
at their instance, This view is well-founded on principle, as 
explained in the cases of Golap Singh v. Indra Kumar (2) and- 
Bhupendra Kumar v. Purna Chandra (3) to which we ddhere 
notwithstanding the contrary view of the Allahabad High Court 
in Sudarshan, v. Ram Prasad (4) and Sudarsan v. Ram Prasad (5). 
The case of Kak Kamal v." Faslar Rahaman (6), is clearly distin- 
guishable, as there the plaintiffs did not take any steps to increase 
the valuation tentatively put forward by application and payment 
of Court-fees in the original Court; but they tried to raise the 
valuation on appeal. This, it was held, could not confer a right 
of second appeal contrary to the express prohibition in ths 
statute, and it may be pointed out that this view accords with 
that taken in the cases of Madho Das v. Ramzi (7) and Goswami 
Sri Raman v. Bokra (8). The inference is irresistible that the 
appeal presented against the order of the Subordinate Judge lay 


` to this Court, and not to the Court. of the District Judge. The 


contention of the appellants must, therefore, be upheld. 
Two questions now require consideration vis, frst, whether 


(1) (1907) 60, L. J. 255, I. L. B. 84 Calo, 954, (5) (1911) 10 L O. 40a, © 

(2) (1909) 9 C, L. J. 867. (6) (1910) 15 0. W. N. 454. 

48) (1910) 18 0. L, J. 182. (7) (1894) I. L. R, 16 AIL 996, 
(4) (010) I, L. B. 88 ALL 97. (8) (1010) L L. B. 82 AN, 223. ` 
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the appellant has waived the objection to the jurisdiction, Orit, 
of the District Judge, now urged before this.Court, and, secondly, 1919. 
whether the present appeal is incompetent by reason of the Ranjit Miser, 


fact that the order of the District Judge was made without. Ram ies inch 
jurisdiction. EFE 
* In so far as the first point is concerned, it is clear that the xii CES = 


appellant is entitled to raise the question of want of jurisdiction of 
the District Judge, notwithstanding the fact that he failed to take 
exception in the Court below and himself preferred a cross objec- 
tion. As was pointed out by this Court in Golab Sao v. Chow- 
dhury Madho Lal (1), the consent ofthe parties to a litigation 
cannot confer on a Court jurisdiction which it does not possess, 
and the agreement of parties cannot authorise a superior Court to 
revise a judgment of an inferior Court when it is not invested with 
App:llate Jurisdiction over such Court. Tais is clear from the deci- 
sion of the Judicial Committee in Meenaksht v. Subramanya (2) 
where the Judicial Committee reversed the decision of the 
High Court in a matter in which an appeal had been _ preferred, 
though no appeal was allowed by law, and was heard without objec- : 
tion. This veiw is also supported by Ledgard v. Bull (3. The: 
principle that parties cannot by consent or by stiputation invest a: 
Court with jurisdiction not conferred upon it by law, is applicable - 
to cases wherein the jurisdiction is dependent upon the value of: 
the subject-matter in controversy; Merrill v. Petty (4). Reliance, 
however, was placed upon the case of Gurdeo v. Chandrikak (5) 
to show that an objection to jurisdiction may be waived; but that 
case is clearly distinguishable. It was not a case of absolute’ 
want of jurisdiction : there the Court had assumed jurisdiction in 
an irregular manner. Reference was also made to the principle 
that want of jurisdiction over the person may be waived. That 
ptinciple obviously is of no assistance to the respondents, because 
the doctrine applies only where jurisdiction over the subject matter: 
exists. Where, as here, there is a total want of jurisdiction over! 
the subject:matter'in controversy, the objection cannot be. waived. 
In ‘re Aylmer (6); Jones v. Omen (7); Mayor of London v. Cox (8) j. 
Bacon. Abr. tit. Courts (A). The contention, therefore, that the 
objection has been waived cannot be supported. : 
' In so far as the second point is concerned, it is plain that the ` 
present appeal is competent. As was pointed out in Ma&kara; Kumar: 
(1) (1908) 3 C. L. J. 884. (5) (1907) 5 O; L. J. 611, I. L. B; 30 Oalo, 198, ) 
(3) (1887) L, R .14 I A. 160. (6) (1887) 20 Q. B. D. 258. l 
(B) (1886) L. B.-18 L. A. 184. (7) (1849 5 D & L. 689, 18 L.J. Q, B.8. e 
(4) (1873) 16 Wallace 838: — (8) (1866) L. B, 3 H. L, 489, 


+ 
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Bindeswant v.-Thakur Lakpat, (1) where jurisdiction is: usurped. 
hy a Courtin passing an order against which an appeal would 

lie if it had been passed with jurisdiction, an appeal against the 

order cannot be defeated on the ground that the order was made 

without jurisdiction. The principle that the Court was constituted 

an ‘arbitrator by the parties, Ledgard v. Bull (2) and Aickett v. 

Morris (3), has also no application to the present case. The order 

of the District Judge purports to be and isin essence a decree, and, 

is consequently appealable as such even on the ground that it was 

made without jurisdiction. Abdul v. Kasi (4) The principle 

that a decree made without jurisdiction is reversible on appeal, 

is also involved by implication in Sec. 99 of the Civil Procedure 

Code of 1908.. The objection, therefore, that the present Sppe 
is incompetent cannot be sustained. 


- The result is that this appeal is allowed and the decree of the 
District Judge set aside as made without jurisdiction. We now 
make the' order which ought to have been passed by him, vis, we 
direct that the memorandum of appeal presented to the Court ' of 
the District Judge be returned to the plaintiffs for presentation to 
the .proper court f., e. to this Court. The learned vakil for the 
respondents has suggested that as the memorandum is in this Court, . 
it may be taken to have been presented here after return by 
order of this Court. This we think is reasonable. The memo- 
randum of appeal, therefore, will be taken to have been presented 
in this Court on this date. No question of Court-fees arises, 
but'we have to consider the question of limitation. In view of. 
the nature of the objection-to jurisdiction raised therein and the 
divergence of judicial opinion on the subject, we are-of dpinion 
that’ this is a fit case for the exercise of our discretion under | 
section 5 of the Limitation Act. Balaram v. Skam Sunder (5). 
If the period between the presentation of appeal in the Court . 
ofthe District: Judge and the order for returm-made by this; 
Court be deducted, the appeal now lodged in this Court -is within l 
time. The proper course to follow, therefore, is to allow this 
appeal, discharge the order of the’ District Judge, record on the 
mémorahdum of appeal presented to, that Gourt an order of 
return for presentation to the proper Court, and, finally to regard 
tie memorandum as presented in this Court on this day. The 
memorandum will now be registered as an Appeal from Original 
Order against the order of the Subordinate Judge passed on the 
à ds 10) 15 0. W. N., 725. (B) (1868) L. R. 1:80, and Diy 47. 


* (3) ) I4 R 18 I. A. 184, i4) CIB99) T. Jem, Galo, 863. 
u (5),(1800) ! L L, E- 28 Calo, 62 
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6th “June, 1908; the paper-book wfll be prepared and -the. . QIB; 
appeal heard in due course. We order accordingly. 1913, 
As the objection to jurisdiction was not raised before the Ranjit Miser 


District J udge, we direct that each party pay his own costs both^ om iai: Bing: 
here and in the Court of appeal below. pem 
A, T. M, Appeal allowed. RONIN: J. 
Before Sir Lawrence Fenkins, Kt. K. C. L. E., Chief Fustice 
and Mr. Fustice N. Chatterjee 
SAFARADDI AND ANOTHER 
» | CIVI» 
DURGA PROSAD SEN AND oTHERS.* cs 


Mosna profits—Assextment of— Kucoution sale, setting arido of—Civil Procedure April, 99, 
Dode ( Act V of 1908), Seo. 144— Hasiitutlon—OCOowrt't. inherent peu 
substantive rig kt — Procedure, concenieni, 


In exeoution of a rent decree obtained by the landlord against his tenant, 
the holding, which was a non-transferable occupancy holding, was purchased - 
by the decree-holder himself, On the application of the appellant, - who was s 
transferes of a portion of the holding and who was not made a party to the 
rent suit, the execution male was set aside, The appellant on recovering posses- 
sion of the property, applied for recovery of mesne profits for the period that 
he was out of possession, under section l44 of the Oode of Olvil Procedure ss" 
also under the inherent power of the Oourt : i 

' Hold, that the application was not maintainable, 

e Quaere, whether the case fell within section 144 of the Oode of Td 
Prooedure. 

Neither section 144 of the Oode of Otvil Prooedure nor the inherent power 
of the Court conferred any new substantive rights ; they merely provided a more ` 
convenient procedure. l l a 

* *Appeal by the Petitioner. s 
Application for assessment of mesne profits. TOU 
The appellant was the purchaser of a portion of a non- 

transferable occupancy holding. The holding was sold in execu- ' 
tion of a rent decree and was purchased by the landlord himself. 
On the application of the appellant, who was no party to tbe 

suit for rent, the sale was set aside, and he recovered possession 
of his land. The appellant then applied under sections 47 and: 
144: 0f the Code of Civil Prócedure for the determination’ 
and recovery of mesne profits with interest for the period for- 
which they were out of possession, from the purchaserá and : 


others, who were said to be in collusion with the purchasers. ^ 
The Court of first instance rejected the pétition-on the: 
ground that it was not maintainable either under section 47 or: : 


xu crue ae Appellate Order No, 176 of 1911, against the order of &. H. : 
s dude of mo peg ees dated ‘the 13th Deoember, 1910, | 


n Ohatterjee, Munsif, 4nd Qourt at^ 
aiming, af of Babu Panni 1910, a 
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under section 144 of the Code of Civil Procedure. This decision ` 
was confirmed on appeal. Hence this appeal by the petitioner, 

Babus Govind Chandra Dey Roy and Upendra Kumar Roy 
for the Appellants. 

Babu Sasadkar Roy for the E 

The judgment of the Court was as follows: : 

This is an appeal arising out of execution proceedings. The 
appellant complains that he has not been awarded mesne profits 
by the lower Courts, although at his instance a sale of property 
has been set aside. In order to appreciate the real points iu the 
case it has to be borne in mind that the appellant claims to be 
the transferee of a part of a non-transferable occupancy holding, 
while the auction-purchaser whose sale has been set aside is also 
the landlord decree-holder. The suit in which the landlord 
obtained his decree was one for rent brought by him as landlord 
of the holding against the tenant, and the present appellant was 
no party to that suit. The sale was wet aside under sections 244 
and 311 of the Code of 1882, at the instance of the appellant who 
claimed that his interests were affected by the sale. He contends 
that he is entitled to these mesne profits by virtue of section 144 
of the present Code, or that he is entitled to invoke in aid of his . 
claim the exercise of that vague jurisdiction which is called the | 
inberent power of the Court. Even if it be assumed that the 
case falls within section 144, a point on which I wish to reserve 
my opinion, I still think that the appellant cannot claim these 
mesne profits. Had he brought a suit, he could not have obtained 
a decree for possession against the landlord who refused to recog- - 
nise him as the transferee of apart of the holding or as his tenaut : 
and if that be so, he could not have recovered mesne profits 
against that landlord. But if that would have been the position 
had he brought a suit, I fail to see how he can be in any better . 
position by reason of section 144 or the inherent power of the 
Court. Ido not read that section, nor do I understand that 
powerasconferring on any one new substantive rights; they | 
merely provide a more convenient procedure. 
" It is unnecessary in this view of the case to consider whether . 
a sale which is liable to be set aside is void or voidable, or, where, | 
If- voidable, mesne profits can be recovered. See in this . 
connection what was said by Lord Cairns in Prestdent and 
Governors of Magdalen Hospital v. Knotts, (1). It is enough 
to say that on the ground I have indicated the appellant cannot 
succeeded and the appeal must, therefore, be dismissed with costs, 
A, T. M. Appeal dismissed. À 
i 1 (1) (1879) 4 A. O, 834. (834). | " 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
LACHMI PRASAD SINGH - 
v. 
BASANT LAL.* 


.Arossiral property, liability of—Decree again Miiakshara faiher— Aocoution 
agains son—Oivil Procedure Code (Aot V of 1908 ), Geo, 63. 


' ‘The whole of the ancestral property, and not merely the father’s share, is 
liable for the satisfaction of the decree against a Mitakahara father on a debt 
not immoral. 

Section 58 of the Code of Civil Procedure merely provides that a grasa 
as to the lability of property in the hands of the son governed by the 


Mitakshara School, is to be determined in execution proceedings and not) by a 


separate suit. 

Appeal by the Judgment-debtor. 

Application for execution of decree, obtained against a 
Mitakshara father, against his son. 


Babus Umakah Mukherjee and Chandra Sekhar Porshad 
Singh for the Appellant. 
Babu Karunamoy Bose for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order 
by which the Court below has allowed execution of a decree 
passed against a Mitakshara father on the r4th January 1905, 
to' proceed against his son. The son who is the appellant 
before us resisted the execution ón the ground that the debt was 
of an immoral nature aod consequently the decree based thereon 
was not enforceable as against him. The Subordinate Judge 
upofi the evidence has held that the allegations of the son have 
not been established aud that nothing has been shown to prove 
that the debt was of such a nature that the son was not liable to 
satisfy the demand of the creditor. 


On the present appeal the evidence has been placed before 
us and we see no reason to differ from the conclusion at which 
the Subordinate Judge has arrived. It has been argued, however, 
that the decree-holder is entitled to proceed only against that 
portion of the ancestral property in the hands of the son which 
üpon partition would have represented the interest of,the father, 
if a partition had taken place during his life time. In support 
of this contention reliance has been placed upon section 53 of the 
Code of 1908. That section in our opinion is of no assistance 
* ee Original Order No. 148 of 1909, the order of Babu 
Ums Sen, Subordinate Judge of Patna, da | the 16th January, 1909, 
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to the appellant ; section 53 merely provides that questions of 
this character are to be determined in execution proceedings 
and not by a separate suit; in other words, section 53 gives 
legislative sanction to the decision of the majority of the Full 
Bench of this Court in the case of Amar Chandra Kundu v. 
Sebak Chand Chowdhury (1). Whether the property in the 


hands of the son is liable to be seized in execution of a decree 


obtained against the father must be determined upon principles 
of Hindu Law. Inso far as the case before us is concerned, 
there can be no doubt that the whole of the ancestral property 
is liable for the satisfaction of the judgment-debtor. In support of 


this position it is sufficient to refer to the decision of their Lord- 


ships of the Judicial Committee in the cases of Muddun Thakur 
v. Kantoo Lal (2) and Nanomi Babuasin v. Modhun Mohan (3), 
“The learned vakil for the appellant has finally suggested that 
this view cannot be reconciled with the first principles of the 
"Mitakshara School of Hindu Law. It would be fruitless to 
embarkion such an enquiry, as the questiori has been aüthoritatively 
settled by a series of decisions of the Judicial Committee. 

The appeal therefore fails and is dismissed with costs. We 
assess the hearing fee at three gold mohurs. : 


A. T. M. Appeal dismissed. 
(1) (1907) 5 O. L. J 491; I. T, B, 84 Calo 643 
(3)(1874) L B. 11 A. 821, 14 B. L, B. 187. . 


(3) (1885) I, L. B. 18 Oslo. 21. 


Before Sir. Cecil Brett, Knight, Fudge, and Mr. V usttce 
Sharfuddtn. 


GONES CHANDRA ADAK 
7 v. 
BANWARI LAL ROY.* 
Attachment before judgmeni—PFir& appliostion for esecxiion, dismissal- ef— 
Desres-kolder, if to apply for attachment again—Cinl Prooodure . Coo 
(Act V of 1908), O, 81, R. 57 and O, 38. i 


A decree-holder, who had prior to the decree obtained an order for attach- 
ment before judgment and after decree made one epplication for exeontion 
which!was dismissed, could afterwards in execution of the decree sell the 
property of the judgment-debtor !n respect of which the order of attachment 
has issued without obtaining a fresh order for attachment under Order 41, Rule 
57 of the Oode of O1 vil Procedure, : 

An order for attachment before judgment subsists for the benefit not only 
of the first applHoation for exeoution but also for subsequent applications. y 


* Appeal from Appellate Order No, 1299 of 191), against the order of T 8. 
Maepherson, Esq., District Judge of Hooghly, dated the ROth May, 1911, arm- 
ing that of Babu 8, Ohakrabarti, Munsiff, ?nd Court at Howra,. dated tho 
8th November, 1910, 


Voy. X VIT) HIGH OOURT. 


. The provisions of Rale 57 of Order 21 of the Oode of Oiri! Procedure have 
no application to a case in which an order for attaohmont before judgment has 
been obtained. The attachment referred to in the concluding passage in that 
Rule is an attachment made undar the provisions of Order 21 and not an attach- 
ment under the provisions of Order 88, 


. Appeal by the Judgment-debtor. 

Application for execution by sale of property. 

A applied under the provisions of Rule 5 of Order 38 of the 
Code of Civil Procedure and obtained an order of attachment 
before judgment. Subsequently he obtained a decree and put 
in an application for-execution. In consequence of his default, 
that application was dismissed and another application was made 
for execution of the decree by sale of the property and this was 
the subject of the-present appeal. 

Both the lower Courts held that the order of gen before 
judgment subsisted after judgment had been- given and that the 
order of attachment relieved the decree-holder from the necessity 
of attaching the property in execution under Order a1 Rule 57 
of the Code of Civil Procedure not only in the case of the first 
application but also in the case of any subsequent application 
for execution. Hence this appsal-by the judgment-debtor. 

Babus Provas Chandra Mitter aad Monmotho Nath Eg for, 
the Appellant. 

Babus Asttaranjan Chatterjee : and Foges cae Ghose for 
the “Respondent. 

The judgment of the Court was as follows : 


The point which has been raised for our determination in 
this appeal is whether a decree-holder, who has prior to the 
decree obtained an order for attachment before judgment and 
after decree has made one application for execution which has 
been dismissed, can afterwards in execution of the decree sell 
the property of the judgment-debtor in respect of which the 
order of attachment had issued without obtaining a fresh order 
for attachment under Order 21 Rule 57 of the Code of Civil 
Procedure. In this case, the decree-holder had applied under 
the provisions of Rule 5 of Order 38, Code of Civil Procedure, and 
had obtained an order of attachment before judgment. After- 
wards, he was grauted a decree and put in an application for 
execution. Subsequently, in consequence of his default, that 
application was dismissed and another application was made for 
execution of the decree by sale of the property and this is now 
the subject of the present appen1l. 

. Both the lower Courts held that the order of itaient 
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before judgment subsisted after judgment had been given and 
that the order of attachment relieved the decree-holder from the 
necessity of attaching the property in execution under Order 21 
Rule 57 of the Code not only inthe case of the first application 
but also in the case of any subsequent application for execution. 
The learned pleader who appears on behalf of the appellant in 
this appeal has contended that the view taken by the lower 
Courts is wrong. He has argued that the attachment before 
judgment can only be taken to enure to the benefit of the 
decree-holder for the purposes of the first application for 
execution and that, when such an application for execution has 
been made and has been dismissed for default, the decree-holder 
is bound to proceed under the provisions of Order 21 of the 
Code. He contends that, in such circumstances, Rule 57 of that 
order would apply and that, after the dismissal of the application, 
it would be necessary for the decree-holder to take out a fresh 
attachment as the original attachment would have been brought 
to an end by the order of dismissal. In support of his contention, 
the learned pleader has relied on the decision of this Court in 
the case of Sewdui Roy v. Sree Canto Matty (1) and the decision 
ofthe Bombay High Court in the case of uon? Shapuryi 
Mistry v. Edward Vaughan Fordan (2). The learned pleader 
contends that, because the learned Judges in both these cases 
held that the attachment before judgment enured and became 
an attachment in execution, they meant that such attachment 
enured only for the purposes of the first application for execution 
and for no other. There is, however, no such finding in either 
of the judgments and we are unable to agree with the learned 
pleader that that conclusion necessarily follows from that 
expression used by the learned Judges who decided those 
two cases. The learned pleader has also referred us to the 
decision of this Court in the case of Namuna Bibi v: Roshan 
Mia (3) and has used as part of his argument the remarks 
made by one of the Jearned Judges who decided that case 
(at p. 432) with reference to the necessity of closely adhering 
to the provisions of Rule 57 of Order 21. We fully agree with 
the remarks made by the learned Judge in that case, but we do 
not think that they can be taken to have any application to the 
present case. The real point is whether an order for attachment 
before judgment subsists only for the purposes of the first 
1) (1908) I. L. R. 88 Calo. 689. 


(3) (1888) I. L. B. 12 Bom, 400. 
(8) (1911) 18.0, L, J, 631 ; 15 0. W. N. 439 ; (483) 5 I. L. E, 88 Oalo, 483. 
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application for execution or whether it should be taken to subsist 
for the benefit of subsequent application as well. In our 
opinion, such an order for attachment before judgment must be 
taken to subsist for the benefit not only of the first application 
for execution but also for subsequent applications ; for otherwise, 
the whole object for which Order 38, Rule 5, Code of Civil 
Procedure has been passed would be defeated. If the attach- 
ment were to cease after the dismissal of the first application for 
execution, the judgment-debtor would be at liberty to adopt any 
of the measures to obstruct or delay the execution of the decree 
which Rule 5 of Order 38 was framed to defeat. In our 
opinion, the provisions of Rule 57 of Order 21 have no 
application toa case in which an order for attachment before 
judgment has been obtained. The attachment referred to in 
the concluding passage in that rule is, in our opinion, an 
attachment made under the provisions of Order 21 and not an 
attachment under the provisions of Order 38. 

The result, therefore, is that the judgment and order of the 
lower appellate Court are confirmed and the appeal is dismissed 
with costs. We assess the hearing fee at two gold mohurs. 


A. T. M. Appeal dismissed. 
Before Mr. S ushice Mookerjee and Mr. Vustice Teunon, 
° KALI KUMAR GHOSE 
v 


BIDHU BHUSAN BANERJI.* 
Rent, meit for— Rent, part Uf, payable to third person, if rent— Rer fudivata— 
Pormanent tonnra—Purohais of share, efen of, 

XA suit by a landlord against a tenant for a certain sum of money payable 
by him out of the rent to a third person under asmgnment ie one for rent and 
not for damages. 

Basanta Kumari v. Ashutosh (1) followed, 

When an issue has been raised on a disputed point in & suit for rent and 
has been heard and finally decided, the decision operates as res judicata in a 
subsequent suit, i 

Ehkabbar Sheikh v. Hara Bowah (3) and Hara Chandra v, Bevin Bahari (8) 
followed, 

A person who has purchased a share ina permanent transferable tenure is 
entitled to a declaration of his right to that share and for possession of the 
mame after setting aside the sale held in execution of a decree to which he was 
not made a party 

Mokoth v, Sareda (4) referred to. 


* Appeal from Appellate Deorce No, 2487 of 1907, against th 
Baba turna Ohunder Dey, Subordinate Judge of Khulna, dated the Bh moet 
1907, modifying that of Babu Ashutosh Gupta, Munslff of Khulna, dated ethe 
10th December 1908, 

(1) (1899) I. L, R. 27 Osalo, 67 F, B. (8) (1910) 18 C. L. J. 34. 

(3) 1910] 18 O. L, 3, 1. (4) (1898, I, L, B. 31 Calo. 483 
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OIviL Appeal by the second Defendant. 
1911, Suit for rent. 
Kal! Kumai 'The material facts and arguments appear from the judgment. 
“ws Babu Tratlakha Nath Ghose (for Babu Fadu Nath Kanjtlal) 
Bidhn Bhusan. 
pean for the Appellant. 
No one for the Respondent. . 
The judgment of the Court was delivered by 
January, 25, Mookerjee J .—This is an appeal on behalf of the second 


defendant in an action for rent. The two substantial points 
which have been argued in the appeal are, /irs/, that the suit is 
not maintainable because part of the amount claimed by the 

i plaintif is in the nature of damages for breach of contract and 
not rent ; and, secondly, that the plaintiff is not entitled to the 
entire rent claimed by him. 

In so far as the first ground urged on behalf of the appellant 
is concerned, our attention has been invited to the lease by which 
the tenancy was created, Under that lease the rent was fixed 
in perpetuity at Rs. 165. The tenant, the predecessor in interest 
of the present appellant, undertook to pay out of that sum 
Rs. 125-10 to the superior landlord, and the balance, Rs. 39-6 to 
the lessor as his profit. On these facts, it has been argued on the 
strength of the decision of this Court in the cases of Hemendra 
Nath Mukerjes v. Kumar Nath Roy (1) and Girish Chandra Das 
v. unjo Behari Malo (2), that, the portion of the claim which 
represents the sum not paid by the defendant to the superior 
landlord of the plaintiff is in the nature of damages, and not rent, 

ae s and that consequently a separate suit ought to have been brqught 
to realise that portion of the claim. Ino our opinion, there is no 
substance whatever in this contention. The decision of a Full 
Bench of this Court in the case of Basanta Kumari Debya v. 
Ashutosh Chuckerbutti (3) shews that a suit by a landlord against 
a tenant for a certain. sum of money payable by him out of the 
rent to a third person under assigument is one for rent and not 
for damages. The two cases upon which reliance has been placed 
are clearly distinguishable. It was ruled there that the landlord, 
upon breach of a covenant to pay the rent so assigned, is entitled 
to claim damages, and that if he choosesto bring forward such a 
claim the suit for the purpose of limitation is to be treated as a 
suit for recovery of damages for breach of a covenant governed 
by Article 114 of the second Schedule of the Limitation Act, 


*1) (1904) I. L. B 82 Calo, 169. 
(3) (1908) 18 O. W. N. 638 
(8) (1899) I, L, B..27 Calo, 07.- 2n 
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We must consequently overrule the contention of the appellant’ Civ it, 
~ and hold that the suit as framed has been properly constituted.  * 1911, 
Inso far as the second contention advanced by the learned nod 

Kah- Kumar 


e vakil for the appellant is concerned, it has been argued. that the 
plaintiff is not entitled to realise the whole rent, because, by reason 
of two execution sales to which we shall presently refer, he has AMookerjoo, J: 
not acquired an interest in the whole of the property in question. E 
It has been pointed out that on the 24th November 1892, one of 
the superior landlords interested to the extent of an one-third 
share in execution of a decree for arrears of rent in respect of 
his share only against the registered tenant purchased one-third 
of the tenure of which the plaintiff now claims to be the entire 
landlord. On the 21st February 1895, the father of the plaintiff, 
in execution of a decree for money against the tenant Hemangini, 
purchased the tenure. Subsequently, ou the 2rst August 1902, 
one of the landlords interested to the extent of an one-sixth 
share, in execution of a decree for rent in respect of his share 
only, obtained against Hemangini purchased the tenure. It has 
been argued before us that the effect of the sale of 1892 was to 
vest in the purchaser an one-third share in the tenure and that 
consequently the father of the plaiatif by his purchase in 1895 
acquired a valid interest to the extent of a two-thirds share only. 

It has further been argued that out of this two-thirds share the 
plaintiff has lost an one-sixth share which was purchased in 1902 
by the landlord at the execution sale. Now, in so far as the first 
branch of this contention is concerned, the- learned Subordinate 
judge has held that the decision of the question is barred by the 
doctrihe of res judicata. He has pointed out that the same 
question was raised in a previous suit for rent,that an issue was 
raised upon the question of the effect of the purchase by the 
father of the plaintiff in 1895, and that it was then decided that 
the later purchaser was in no way affected by the earlier sale of 
1892. The learned vakil for the appellant has, however, contend- 
ed that a decision in a suit for reat does not operate as res fuii- 
cata; and in support of this proposition, he tas’ placed reliance 
upon the decision of this Court in the case of Kailash Mondul 
v. Baroda Sundari Dasi (1). The proposition advanced by the 
learned vakil, however, is entirely unsustainable. It is now 
settled beyond all controversy that when an issus has been raised 
on a disputed point in a suit for rent and ‘has been beard and 
finally decided, the decision operates as res-7udicata in hà subse- 


(1) (1879) T. L, B. 94 Ono, 711, ` x 


9, 
Bidhu Bhusan, 
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s.. 
Bidhu Bhusan, 
Mooharjee, J. 
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quent suit, In support of this proposition it is sufficient to refer 
to two recent cases on the su ject, namely, the cases of Hkabdar 
Sheikh v. Hara Bewak (1) and Hara Chandra i id v. Bepin 
Bekari Das (2). 

In so far as the second contention advanced by the learned vakil 
for the appellant is concerned, it is clear that there is no foundation 
for it. The learned Subordinate Judge has held that the execution 
sale of 1902 did not affect the title of the plaintiff acquired under 
the sale of 1895, inasmuch as the latter decree for rent was obtained 
against Hemanginiat atime when she had ceased to have any 
interest inthe tenure in question. The learned vakil for the appellant 
has, however, argued that as the effect of the purchase of 1892 
was to vest in the purchaser the one-third share of the tenancy 
and as the effect of the sale of 1895 was to vest in the father of 
the plaintiff the two-thirds share of the tenancy, the superior 
landlord was entitled to ignore the purchase of 1892 aud 1895 


' and to maintain a suit for rent against Hemangini, the representa- 


tive of the original tenant. Insupport of this proposition he has 
placed reliance upon the decision of this Court in the case of 
Rammoyt Dasi v. Rupat Pramanick (3). That case, however, is 
clearly distinguishable. It was not necessary for the learned 
Judges in that case to consider the effect of a sale held in execu- 
tion of a decree for rent obtained against the registered tenant, 
after a portion of his interest in the tenure had been validly 
transferred to a party who was not before the Court. It may be 
pointed out, however, that the view taken in the case last men- 
tioned is opposed to the decision of this Court in the case of 
Batstab Charan Chowdhury v. Akhil Chandra Chosdhufy (4). 
It is now well settled that a person who has purchased a share in 
a permanent transferable tenure is entitled to a declaration of 
his right to that share and for possession of the same after setting 
aside the sale held in execution of a decree to which he was not 
made a party. As an authority for this proposition, it is sufficient 
to refer to the decision of this Court in the case of Mokesh 
Chunder Ghose v. Saroda Prasad Singh (5). The view taken in 
this case has been subsequently adopted in Kalt Sundari Debi v. 
Dharani Kanta Lahiri (6) and Ananda Kumar Naskar v. Hari 
Das Haldar (7). It was pointed out by the learned Judges in 


(D (1910) 18 0. L. J. 1. (4) (1908) 11 0. W. N. 217. 
(2) (19:0) 18.0. L, J. 88, (5, (1898) I. L. R. 31 Calo. 488. 
(3) (1905) 18 O. L. J. 267, (8) (1905) L L, B. 88 Calo, 379, 


e. (7) (1000) I, L, B. 27 Cale G45, 
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the case first mentioned that although under section 88 of the 
Bengal Tenancy Act the landlord may not be obliged to recognise 
the division of the tenancy, he may yet be obliged to recognise 
. the transfer. It follows, therefore, that there is no foundation 
for the second contention of the appellant. 

The result is that the decree made by the Court below is 
affirmed and this appeal dismissed. 


A. T. M. | Appeal dismissed. 


Before Mr. Fustice Mookerjes and Mr. Fustice Coxe. 
KAMINI KUMAR ROY 


v. 
KRISHNA CHANDRA SAHA* 


Alarma profits, assessment of— Godown— Assesment, principle of—Period for 


which profis may bs recetersd. 


The measure of compensation a decree-holder oan claim as mesne profits, is the 
annual income from the property during the time the defendant withheld posses- 
sion : and the income is to be measured by the value of the use of the property, 
not by what the defendant received or might have obtained by the bustness he 
carried on in the premises. He is entitled to mesne profits up to the date when 
the judgment-debtor relinquished Soon and not up to the date of applying 
for delivery of possession. 

Appeal by the Judgment-debtors. 
Application for assessment of mesne profits. 
"The material facts and arguments appear from the judgment. 


Dr, Rash Behary Ghose and Babu Debendra Nath Bagchi 
for the Appellant. 


Mr. A. Chowdhury and Babu Baikunt Nath Das for the 
Respondent. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order by 
_ which mesne profits have been assessed in execution of a decree. 
The subject-matter of the dispute was a godown of which the 
plaintiffs respondents took a lease from the owners, "They were 
" however kept out of possession by the defendants who claimed 
under a lease which, it was subsequently found, was not entitled 
to prevail over the lease ofthe plaintiffs. The plaintiffs sued to 


* Appeal from Appellate Order No, 87 of 1910, against the order of G, 
Gordon, Esq. District Padge of 24-Parganas, dated the 38rd November, 1909, 
reversing that of Babu Mohim Ohandra Sirkar, Subordinate dn de of Qi- Perganes 
dated the 2nd, August, 1909. 
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recover possession and mesne profits and obtained a decree. 
They now seek to realise mesne profits in execution proceedings. 
The Courts below have on different occasious expressed divergent 
views upon the question of ths principle upon which these 
profits ought to be assessed, but no detailed reference to these 
discussions is necessary for our present purpose. 

Two points have been argued before us on behalf ofthe 
judgment-debtors appellants, namely, first, what is the correct 
principle upon which mesne profits ought to be assessed, and 
secondly, what is the period oftime for which profits ought to 
be allowed. 

In so far as the first of these questions is concerned, it has 
been argued on behalf of the decree-holders that they are entitled 
to the profits received by the judgment-debtors from occupation 
of the property; that is, as the judgment-debtors were in occu- 
pation of the property by allowing dealers to store jute in the 
godown, they ought to be made to pay to the plaintiffs the profits 
they have actually realised. On behalfof the judgment-debtors, 
it has been contended, on the other hand, that the true basis 
upon which mesne profits ought to be assessed is the letting 
value of the godown as a whole. In our opinion, neither the 
circumstance that the decree-holders were obliged to hire another 
godown for the purpose of their business at a higher rental nor 
the circumstance that the judgment-debtors managed to obtain 
considerable profits by allowing dealers to store ‘their goods in 
the godown, is an element to be taken into consideration in the 
assessment of mesne profits. The test to be applied is to 
determine what are the profits which have been or miglft have 
been received by the judgment-debtors by the use of the premises. 
If they have received any profits by carrying on a trade in the 
premises, the decree-holders cannot be allowed to claim these 
profits as mesne profits. It may be conceded that if the plaintiffs 
had suffered any loss by reason of interference. with their 
business by the defendants, they might have claimed such damages 
as special damages in the suit ; but this they did not do. See 
Dunn v. Large (1), which shows that if any consequential damage 
ás sought to be recovered, for instance, theloss which the plain- 
tiff has suffered by the defendants’ shutting up an inn, which 
was the subject of the ejectment, and destroying the. custom, 
such damage must be specifically laid in the suit itself, See also 


“Fagues v. Millar (2). We are of opinion that they are not 


*' (010788; B Donglas 335. ` — (3) (1877) 6 Ch, D. 188, 
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now entitled to claim as mesne profits the profits of the business 
carried on by the defendants by their occupation of the premises. 
The measure of compensation they can claim as mesne profits 
is the annual income fromthe property during the time the 
defendant withheld possession ; and the income is to be measured 
by the value of the use of the property, not by what the defen- 
dant received or might have obtained by the business he carried 
on in the premises, We have now to determine the precisé amount 
of profits which the decree-holders are entitled to recover on this 
footing. It is clear that Rs.300 which was the rent payable 
by the plaintiffs to the superior landlord was nearly the mari- 
mum rent payable for the property. At the same time, there 
is evidence to show that the defendants were willing to pay 
Rs. 350 a month for the property. It may be assumed therefore 
that the godown might have been sublet by the plaintiffs, if they 
had been in possession, for at least Rs. 350. Under these circum- 
stances, if we assess the letting value at Rs. 400, the plaintiffs 
wil be sufficiently indemnified. We therefore assess the mesne 
profits at Rs, 400 a month. 


The second point for consideration is, what is the period for 
which these profits may be recovered. It is clear from the facts 
found by the Courts below that the judgment-debtors relinquished 
possession of the property after the lapse of eight months from 
the Yate of the decree and that they notified the fact of relinquish. 
ment of possession to the decree-holders. The decree-holders 
clearly arenot entitled to ask for mesne profits for a longer 
period merely because they themselves delayed to apply for 


delivery of possession. The total mesne profits will thus amount 
to Rs. 3,200, 


The appeal is therefore iallowed in part and the order ofthe 
Court below modified. There will be a decree for Rs. 3,200 only. 
There will be no order for costs in any of the Courts in 
proceedings. 


these 


A. T. M. i Appeal allowed sn part. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
WARESH MUNSHI 


vU. 
AFTABUDDI BEPARI.* 

Second appoai — Maintainability—Civil Procedures Code (Act Vof 1908), Secs. 
47, 109—' Suit'— Suit valued less than Rs. 500 and cognisabla in Small 
Oauss Court-—Deorse-hoider, status ef — Frccution of &corec. 

The term ‘sult’ Jn section 102 of the Code of Olvil Prooedure is not used 
in a restricted sense. It includes not merely the proceedings in the suit up 
to the stage of decree but oomprehends also the proceedings in execution of 
tbe decree, 

Anund v. Sidky Gopal (1) referred to. 

Execution is not completed, till the sale has been confirmed, 

No second appeal líes under section 103 of the Oode of Civil Procedure 
against an order obtained in execution of a decree passed in a suit of the 
nature oognixible by the Court of Bmall Causes, when the amount or value 
of the subject matter of the original sult does not exceed Ra, 500, 

The question as to the status of the decree-holder, namely, whether he can 
rightfally claim to be the representative of the original decree-holder, ts & ques- 
Hon relating to exeoution of decree within the meaning of section 47 of the 
Oode of Ciril Prooedure. 

Appeal by the Decree-holder. 

Application for execution of decree. 

The material facts and arguments appear from the judg- 
ment. 

Babu Fnanendra Nath Sarkar for the Appellant. . 
Babu Surendra Chandra Sen for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order by 
which the Court of Appeal below, in concurrence with the 
Court of first instance, has set aside an execution sale. A 
preliminary objection bas been taken to the hearing of the 
appeal on the ground that it is barred under the provisions of 
section 102 of.the Code of Civil Procedure, 1908. THat section 
provides that no second appeal shall lie in any suit of the 
nature cognizable by a Court of Small Causes when the 
amount or value of the subject matter of the original suit does 
not exceed five hundred rupees. In the case before us, the 
decree under execution was made in a suit of which the value 
was less than Rs. soo. Consequently, if section 102 is applicable 


* Appeal fram Ap te Order No. 170 of 1910, against the order of Rabu 
Rehan Lal Chatter]l, Subordmate Judge of Faridpur, dated the 16th January 
1910, affirming that of Rabu B. Dutt, Munalff of Bhanga, dated the 29th 
Jyne, 1909. 

(1) (1867) 8 W, R. 112. 
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the second appeal is incompetent. The learned vakil for the 
appellant decree-holder has, however, contended, upon the 
authority of the decision of this Court in the cases of Chand 
Monee Dasya v. Santo Monee Dasya (1), Nemai Chand Kanji v. 
Deno Nath Kanji (a), Hira Lal v. Chundra Kanto (3), and Bhuban 
Mohan v. Rajah Peary Mohan Mukerjee (4), that a second appeal 
is allowed by the law, because the order of the Court of first 
instance was made under section 47 of the Code of 1908 and 
determined whether the appellant was the representative of the 
Original decree-holder and whether it was competent to him to 
execute the decree. The cases relied upon, however, are clearly 
distinguishable. They merely affirm the proposition that when 
the Court of first instance has decided a question which arises 
between the parties to the suit or their representatives in 
interest, and such question relates to the execution, discharge or 
satisfaction of the decree, the order is one under section 47 of 
the Code, and is consequently a decree subject to the provisions 
for appeal. But it does not appear that in any of these cases 
the decree was obtained in a suit in which the claim was valued 
at less than Rs. soo and the nature of the suit was such as to 
make it cognizable by a Caurt of Small Causes. On the other 
hand, the cases of Kandha Pershad v. Lal Behary Lal (5). Shyama 
Charan Miller v. Debendra Nath Mukerjee (6), Din Dayal v. 
Patra Khan (T, Narayan Parmanand v. Nagindas Bhaidas (8) 
and Ammal v. Mavula Maracoir (9) conclusively shew that a 
second appeal is not allowed in cases of this description, As 
was pointed out by this Court in the case of Anund Chunder v. 
Sidky Gopal (10), the term “suit” is not used in a restricted 
sense; it includes not merely the proceedings in the suit up to 
the stage of decree but comprehends also the proceedings in 
execution of the decree. We are not prepared to deviate from 
this view which has been adopted in the cases mentioned as 
also in Sri Bullov v. Baburam Chattobadhya (11). But the 
learned vakil for the appellant has suggested that although the 
term “suit” may be comprehensive enough to include procee- 
dings in execution of the decree made therein, yet in the case 
before us, that principle has no application, because here the 


(1) (1897) L L. Re 44 Oalo. 707. — (6) (1900) LL BR. 37 Onlo, 484, 
(3) (1898) 30. W. N. 691, (7) (1898) L L. B. 18 AN 481. 
(8) (1899) L L. B, 36 Calc 539. (8) (19805, I. L.R 80 Bom 118, 
(4) (1899) 8 O. W, N. 899. (9) (1908; L L R. 80 Mad. 318, 
(5) (1898) I. L, R 35 Calo, 873. (10) (1867) 8 W, R. 113, ý 


(11) (1885) L L. R. 1l Celo, 169, 
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judgment-debtor seeks to prevent the confirmation of the sale 
which has taken place, and which but for his objection would be 
confirmed in due course. In our opinion, the distinction upon 
which reliance is placed is without any substance; execution 
cannot be completed till the sale has been confirmed, and the 
result of the orders of the Courts below has been to set aside 
the sale so as to render it inevitable for the decree-hoider, if the 
decree had not been satisfied, to take out execution afresh. 
Under these circumstances, it cannot be contended that the 
order in controversy is not an order in a proceeding in execution 
of a decree and thus an order in the “suit.” We are therefore 
of opinion, both upon principle and upon the authorities 
mentioned, that the present appeal is incompetent. We may 
add that one of the questions decided by the Court below relates 
to the status of the appellant, namely whether he could right- 
fully claim to be the representative of the original decree-holder. 
That is, at any rate, clearly a question for decision in the course 
of execution proceedings. 

The result, therefore, is that this appeal is dismissed with 
costs, We assess the hearing fee at one gold mohur. 


A. T. M. Appeal dismissed. 


Before Mr. Y ustice Mookerjee and Mr. Fustice Carnduff. ° 
JADOO NATH CHATTERJEE 


v. 
ASWINI KUMAR BANERJEE AND oTHEBS* , 


Oivii Procedure Code (XIV of 1882), Beo. 311—Under-statement of calva in 
ralse-prodlamation, waother material irragularity—Ssparats application to 
at aside a sale by ce-judgmont-dsbiors, whother main'ainabio, 

A deliberate under-statement of value in the applioation for execution as also 
fn the sale-proclamation is a material irregularity within the meaning of section 
811 of the Code of Otvil Procedure, and the mle is liable to be set aside where 
the judgment-debtars are shown to have suffered substantial injury therefrom, 

Saadatmand Khan v. Pwl Kuar (1) followed. 

An application by * oo-judgment-debtor to set aside & sale is maintainable 

where mmilar applications by other judgment-debtors have proved infructuotis. 
Appeal by one of the Judgment-debtors. 
Application to set aside a sale. 
The material facts of the case appear from the judgment. 


^K paee naan eE ed BERAT order of Babu 
Sråpati € fice Gaara of Backergunge, da ted 6th August, 1908, 


(1) —— M 


Vor.«X VI.] HIGH OOUET. 


Babs Satis Chandra Ghose for the Appellant. 

Mr A. Chowdhury, Babus Samainl Chandra Dutt, Mohini 
Mohan Chatterjee and Sarat Chandra Sen for the Respondents, 

The judgment of the Court was delivered by 


Mookerjee J.—W are invited in this appeal to set aside a 
sale held on the a1st August 1906 in execution of a decree for 
arrears of rent obtained on the 9th March 1897. In 1901 there 
was an execution against the same property and on the 3oth 
January of that year it was sold for Rs. 26,100. It passed into 
the hands of a person named Lalit Kumar Bose who is alleged 
to have been a denamdar of Rai Charan Guha. Immediately 
after that sale, an application was made to set it aside on the 
ground of material irregularity and substantial injury. The 
Court held on that occasion that the property had been under- 
sold and that the judgment-debtors had been prejudiced hy 
material irregularity in publishing the sale. The sale was 
consequently set aside. In the present execution proceedings 
the property was sold for Rs. 8,000 and purchased by three 
persons Aswini Kumar Banerjee, Lalit Chander Banerjee and 
Rai Charan Sarkar ; of these, the first two are said to be servants 
of the decree-holders and the third is alleged to bs the denamdar 
for the real purchaser at the sale of r9or. The learned 
Subordinate Judge in the Court below has held that the property 
has been undersold. He has also found that there was material 
irregularity inasmuch as the value of the property was stated 
at Rs. 5,000 in the sale proclamation. Hehas however declined 


. to set aside the sale. In so far as we are able to gather the true 


reason of his decision from his judgment, it appears that he has 
refused to set aside the sale, because, in his opinion, the applicant 
an infant, was urged by the other judgment-debtors to make 
this application for reversal of the sale. These other judg- 
ment-debtors had applied to set aside the sale, but their attempt 
proved infructuous, and the learned Subordinate Judge appears 
to have thought that therefore the application by the infant 
ought not to succeed. There can, in our opinion, be no doubt 


that the sale ought to be set aside upon the facts which have 


been established beyond the possibility of any doubt or dispute. 
The property was sold in 1901 for Rs. 26,100. On that occasion, 
the Court found that it was worth more. On the present 
occasion, it has been sold for Rs. 8,000 only. There can be no 
doubt, therefore, that the judgment-debtors have suffered 
substantial injury. The question is whether there has been any 
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material irregularity in the publication of the sale proclamation. 
As we have already stated, the property was valued at Rs. 5,000 
in the application for execution and also in the sale proclamation. 
This under-statement must have been deliberate. It was well 
known to the decree-holders that the propérty was worth more 
than Rs. 26,000. Thelearned vakil for the purchaser, however, 
offered an excuse on behalf of the decree-holders, He invited our 
attention to a statement in the appli cation for execution to the 
effect that the decree-holder held decrees against the judgment- 
debtors for arrears of rent due for periods subsequent to the 
period covered by the decree now under execution, This 


~ obviously was absolutely irrelevant. The suggestion no doubt 


is that the property was subject to the charge created by the 
decree now under execution as also to other charges and that 
the purchaser would take the property subject to these 
subsequent decrees. That of course is not the law. Under 
section 169 of the Bengal Tenancy Act, the property passes into 
the bands of the purchaser free of all charges of arrears of 
rent and the landlord decree-holder is entitled to satisfy his 
claim for arrears of rent which have accrued since the date of the 
institution of the suit, from the surplus sale proceeds. In fact, 
itis quite likely that this statement in the application for 
execution may have misled bidders, and that may be the 
reason why no bidders were present excepting the decree-holder 
and the three persons who offered joint bids and subsequently 
became purchasers, It may further be pointed out that although 
the decree-holder had stated the value of the property to be 
Rs. 5,000, he himself offered bids to thé extent of,Rs.° 7,500, 
which shows that he could not have acted honestly in putting the 
value of the property at Rs. 5,000, in the application for 
execution and the sale proclamation. The matter in our opinion 
is completely covered by the decision of the Judicial Committee 
in the case of Saadatmand Khan v. Phul Kuar (1). 

The result, therefore, is that this appeal must be allowed and 
the sale reversed. The appellant is entitled to costs both here 
and in the Court below. We assess the hearing fee in. this 
Court at five gold mohurs. 

As the sale is set aside, the execution proceedings will be 
taken up again, and a fresh sale proclamation issued ; the decree- 
holders must take steps to have the proclamation properly served. 


A, N. R. C, i Appeal allowed, 
9 (1) (1898) I. L. R. 20 All. 412; L. BR. 25 I. A, 146. 
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Before Mr. Y ustice Mookerjee and Mr. Fustice Ca sherss. 
JATINDRA NATH ROY 


v. 
CHANDRA NATH BANERJEE.* 
Deoeroe, emecution of— Agreement for adjustment—Ona of the conditions wot 
performead—Kabwlial, swscution of, in facour of landlord. 

There was an agreement "between the judgment-debtor and the decree- 
holder, that the former should pay Bs 200 to the latter, and execute an instal- 
ment bond in favour of the Istter for the balance of the judgment-debt as also a 
habdutiat in favour of the landlord, in accordance with the proposed terms of 
settlement contained in oertain deed. The judgment-debtor performed the 
first two conditions but not the third one, as the quantity of land and the 
rent assemable thereon were not determined by the landlord: 

Held, that there was no adjustment of decree which coald be certified to 
the Court and the deoree-holder was entitled to execate his decree. 

The judgment-debtor in tho casa was allowed an opportunity to exeoute 
the habwiiat in favour of the landlord and the execution was stayed fora 


certain time. 
Appeal by the Decree-holder. 
Application for execution of decree. 
The material facts and arguments appear from the judgment. 
Babu Surendra Chunder Sen for the Appellant. 
Babu Fadunath Kanjilal for the Respondent. 
The judgment of the Court was delivered by 


Mookerjes J.—This is an appeal on behalf of the decree- 
holders against an order by which the Court of appeal below 
in reversal of the order of the Court of first instance has dismissed 
an application for execution of a decree, made on the 20th May 1903. 
It appears that the decree was executed on a previous occasion 
when the properties of the judgment-debtors were sold. To the 
present execution, taken out on the 19th May 1909, objection 
was raised by the judgment-debtors that the decree had been 
adjusted out of Court, and could not be enforced any longer. 
The Court of first instance overruled this objection on the ground, 
amongst others, that the adjustment had not been certified 
to the executing Court within the time prescribed by law. 

Upon appeal the Subordinate Judge has held that no 
question of limitation arises, because the judgment-debtors were 
kept out. of the knowledge of their right to have the adjustment 
certified by the fraud of the decree-holders ; in support of this 


Appeal from Appellate Order No 878 of 1910, against the order of Rabu 
TENES al Chatterjoe, Subordinate Judge of Faridpur, dated the 11th May, 1910, 
reversing that of Babu Saroda Kumar Sen Gupta, Munn of Madacipar 
dated the 21st February, 1910. - 
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view, he has placed reliance upon the case of Gadadhar Panda v. 
Shyam Churn Natik (1). The judgment of the Subordinate 
Judge, on the merits of the case, is not quite intelligible ; but 
he appears to have held that the decree has been adjusted, 
although, in his view, one of the most important conditions of 
the settlement still remains unperformed by the judgment- 
debtors. j 

The decree-holders have now appealed to this -Court and 
on their behalf it has been contended, upon the authority of 
the cases of Ram Dayal Banerjee v. Ram Hart Pal (3) and Ana 
Mena Veeco Rana v. Pounayya (3), that the decree has not 
been adjusted, and, that, in any event, so long as the adjustment 
has not been certified to the execution Court, the decree-holders 
are entitled to proceed with execution. In our opinion there is. 
no room for controversy that the order of the Subordinate 
Judge cannot be supported. 

It cannot be disputed that no adjustment of the decree has 
yet been certified to the executing Court. The position taken 
up by the judgment-debtors in this Court is inconsistent with the 
position they assumed in the Courts below. Their contention 
in the original Court as also in the Court of appeal below was 
that the decree had as a matter of fact been adjusted, because 
only two things were required to be performed by them, namely, 
first, payment of Rs. 200 to the decree-holders, and, secóndiy, 
execution of an instalment bond in their favour for the balance of 
the jndgment-debt. The judgment-debtors contended in the Court 
below that they had completely performed their part of the 
agreement, and that notwithstanding this, the decree-holders 
had fraudulently omitted to certify the adjustment to the 
execution Court. It is manifest, however, from the facts found by 
the Subordinate Judge as also from the arguments addressed 
to usin this Court, that there was a third condition to be 
performed by the judgment-debtors, namely the execution of a 
kabulrat in favour of the landlords in accordance with the pro- 
posed terms of settlement contained in Exhibit A. It has been 
suggested tbat the judgment-debtors have not been able to 
execute this &£aóusiat because the quantity of land and the rent 
assessable thereon were not determined by the landlords. But 
even if this be true, it is clear that the decree has not yet been 
adjusted. As the learned vakil for the appellants rightly put it, 

(1) (1908) 12 O W, N. 488. (3) (1892) L L. R. 20 Calc. 83, 

(8) (1907) 17 M. L, J, 537, 
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there were proposals for.an adjustment. - One of the suggested 


terms was that Rs. 200 should be paid and upon receipt of this . 


sum, the decree-holders would agree to a reversal of the execution 
, sae which would otherwise be confirmed in ordinary course ; 
this has been done. Another term of the proposed settlement 


was that the judgment-debtors should execute an instalment 


bond in favour of the landfords ; this condition also, it has- been 


found, has been performed by them. But the last and possibly. 


the most important condition yet remains unperformed, namely, 


the execution of the A£aóuiiat. Consequently, as there has not’ 


yet been any final adjustment of the decree, the decree-holders 
are entitled to proceed with execution. Butiu view ofthe facts 
brought to our notice, we think, in the interests of justice, tbat 
.although this appeal must be allowed and the order of the 
Subordinate Judge reversed, yet an opportunity should be afforded 
to the judgment-debtors to execute the Aaduliat in favour of 
their landlords according to the proposed settlement. 

The result, therefore, is that this appeal is allowed, the order 
ofthe Subordinate Judge set aside and the case remanded to 
the Court of first instance. Execution will be stayed for three 
months after the receipt of the record in that Court ; meanwhile 
the judgment-debtors will be at liberty to execute the £abuisat 
in accordance with the terms mentioned in Erhibit A. If for 
any teason the Aabuliat is not executed, the decree-holders will 
be at liberty to execute the decree. 

The appellants are entitled to their costs both here and in 
the Court of appeal below. We assess the hearing fee in this 
Court at two gold mohurs. 

A, T. M. Appeal allowed, 


CIVIL R IL RULE. 


Before Str Cecil Brett, Knight, | Fudge, and Mr. Y'ustice 
Carnduf. 
HIRA LAL MITRA 
v. 


UDOY CHANDRA DEY AND oTHERS.* 


Suit, wlthdratwal of — Acu Procedures Doda (dot V of 1908), O. 93, R. 1, Sub-R. 


(8)—' Formal dafoot '—' Other sufficient grounds, 
The only power under which the Oourt oan pas the order of withdrawal 
of suit is that given by Order 28, Rule 1, Bub-Bule (3) of the Code of Civil 
Procedure. 


* Civil Rule No 5863 of 1911, in the matter of Title Suit No. 402 of 1910 s 
the file of the Munatlff, Ist Court, Howrah. 
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' The plaintif applied for withdrawal of the suit on the grounds (1) that 
owing to a mistake several important matters mentioned in the plaint and some 
important documents were not filed on behalf of the plaintiff; (3) that witnesses 
tq the prinoipal document were not called to prove its bexami character ; and 
(8) that important witnesses were not summoned. The application did not 
state what the important matters or how their omission would affect the result 
of the care, nor the reason why the witnesses werp not called: 


Held, that the application failed to disclose any formal defeot in the sult or 
other sufficient grounds, 

, The object of Rule lof Order 28 of the Code of Civil Procedure is not to 
enable a plaintiff, after he has failed to conduct his sult with ‘proper oare and 
diligence and after his witnesses have falled to support his case, to obtain an 
opportunity of commencing the trial afresh in order to avoid the result of his 
previous misconduct of the case and to prejudice the opposite party. 

Role obtained by defendant No.1, under section 115 of the Gode of Olvil 
Procedure and section 15 of $4 and 25 Vict. Ohap. 104 


Application for withdrawal of the suit. 


A, the owner of certain property, sold it on the 9th March, 
1893, to the defendant No. 2, who again sold it to the defendant 
No. 1 on the roth November, 1909. Defendant No. 3, the son 
of A, after A’s death, sold the same property to the plaintiff 
on the 9th November, 1909. The plaintiff sued to recover the 
property from the defendant No. 1, on the ground that the 
sale to the defendant No. a by A was a Jename transaction. The 
suit was instituted on the Ist October, 1910, and on the, 9th 
December, 1910, tlie plaint was amended on the prayer of the 
plaintiff. The issues were settled onthe 2oth January, 1911, and 
adjournments were taken for various reasons by the plaintiff up 
to the 31st May, 1911. There were adjournments after that 
date and, on the 14th August, 1911, the plaintiff applied for 
the examination of his principal witness on commission. After that 
witness had been examined on the 19th August, the case came 
on before the Court for final disposal on the 29th August, 1911. 
On that date, the plaintiff put in an application praying for 
the withdrawal of the suit with liberty to bring a fresh suit. 
The application, which was purported to have been made under 
Rule 1, Sub-Rule (2) of Order 23 of the Code of Civil Procedure, 


- did not state what the important matters were or how their 
‘omission would affect the result of the case, nor what important 


documents were omitted or for what reason they were not filed. 
The Munsiff allowed the plaintiff to withdraw from the suit 
with liberty to bring a fresh suit. Against that order of the 
Munsiff, the defendant No. 1 applied to the High Court and 
‘obtained the present Rule. 


* 
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Babus Mohendra Nath Roy, Krishna Prosad Sarbadkhikari 
and Monmotho Nath Roy for the Petitioner. 
Babus Dwarka Nath Chakrabarti and Hart Bhusan Mukerjee 
for the Opposite Party. 
C. A. V. 
The Judgment of the Court was as follows : 


The facts of the case in respect of which this Rule has been 
issued are as follows: Sheikh Parabaddi, the owner of certain 
property, sold it on the 9th March 1893 to the defendant No. 2 
who again sold it to the defendant No. r on the roth November 
1909. Defendant No. 3, the son of Sheikh Parabaddi, after Para- 
baddi's death, sold the same property to the plaintiff on the 9th 
November 1909. The plaintiff sued to recover the property from 
the defendant No. 1 on the ground that the sale to the 
defendant No. 2 by Sheikh Parabaddi was a enami transaction. 
The suit was instituted on the 1st October r9ro and on the oth 
December 1910, the plaint was amended on the prayer of the 
plaintiff. The issues were settled on the 20th January 1911 and 
adjournments were taken for various reasons by the plaintiff up 
to the 31st May 1911, There were adjournments after that date 
and on the r4th August 1911, theplaintiff applied for the exam- 
ination of his principal witness Chaddar Sheikh on commission. 
The application was granted and, after that witness had been 
examined on the 19th August, the case came on before the Court 
for final disposal on the 29th August r9rr. Oa that date, the 
plaintiff put in an aplication before the Court praying for the 
withdrawal of the suit with liberty to bring a fresh suit. 
The application purported to have been made under Rule 1 Sub- 
rule (2) of Order 23 of the Code of Civil Procedure. On that 
application, the Munsiff passed the following order :—" The plaintiff 
has prayed for withdrawal of the suit with liberty to bring a fresh 
suit but the defendant has objectedtothe withdrawal. The ground 
on which the plalotiff prays for withdrawal is, I think, an adequate 
one and hence the defendant’s objection cannot be allowed to 
prevail. Ordered :—The plaintiffis permitted to withdraw from 
the suit with liberty to bring a fresh suit, if not time-barred. 
The defendant will, however, get the costs of the suit”. 

On the 27th November 1911, the defendant No. 1, the 
present petitioner, applied to this Court and obtained this Rule on 
the opposite party, the plaintiff in this suit, to show cause why 
the order of the Court below purporting to have been madg 
under Order 23 Rule 1, Code of Civil Procedure should not be set 
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aside on the ground that there was no formal defect or other suffi- 
cient ground justifying the same. Inthecase of Robert’ Watson v. 
‘The Collector of Rajshahye (1), the Privy Council pointed out that 
there is no general power in the country Courts in India 
similar to that which the Courts of Equity in England occasionally 
exercise of dismissing a suit with liberty to bringafresh suit for 
the same matter. It isclear therefore that the only power under 
which the Munsiff could pass the order complained against was 
that given by Order 23 Rule 1, Sub-rule (2) of the Code of Civil 
Procedure. 

In support of the Rule, reliance is placed on the decisions of 
this Court in the cases of Kharda Co. Ld. v. Durga Charan 
Chandra (2) Ramdeo v. Ganesh Narain (3). We are of opinion, 
however, that, in the present case, it is not necessary to rely on 
those rulings, and that the Rule must be made absolute on the 
simple ground that the application on which the order of the 
Munsiff was passed fails to disclose any formal defect in the suit 
or other sufficient grounds by reason of which it should be granted. 
In the application of the plaintiff for withdrawal there were 
various reasons given, namely, that owing to a mistake several 
important matters were not mentioned in the plaint, that some 
important documents were not filed on behalf of the plaintiff, 
.that witnesses to the principal document werenot called to prove 
its enami character and that important witnesses were not 'sum- 
moned. But the application does not state what the important 
matters were or how their omission would affect the result of the 
case. Moreover it appears that, after the plaint was filed, it was 
amended on the prayer of the plaintiff and no reason i$ given 
in the application why then, the impórtant matters, if any, 
referred to in the application were not included in the plaint. 
Documents appear to have been filed to the number of 55 by the 
plaintiff on three different occasions on which adjournments were 
taken and it is not stated what important documents were omitted 


. and for what reason they were not filed. There were eight ad- 


journments at the plaintiff's instance for the production of witnesses 
and itis not stated in the application why the plaintiff failed 
totake out processes to secure the attendance of the important 
witnesses. On thecontrary, it appears that the principal witness 
on whom the plaintiff relied in support of his case that the sale, by 
Sheikh Parabaddi to the defendant No. 2. was a benami transaction 
(1) (1£02) 18 M, L A, 160, (2) (1909) 11 C, L, J, 45. 

(8) (1908) 12 0. W. N. 931, I. L, B 86 Cale 934, 
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was examined on commission and that he gaveevidence in favour 
of the defendant. The object of Rule 1 of O. 23 is not, in our 
opinion, to enable a plaintiff, after he has failed to conduct his 
suit with proper care and diligence and after his witnesses have 
failed to support his case, to obtain an opportunity of commencing 
the trial afresh in order to avoid the result of his previous mis- 
conductof the case and so to prejudice the opposite party. We 
think the Rule must be made absolute on the ground on which it 
has been granted. We accordingly make the Rule absolute, 
set aside the order of the Munsiff and direct that he do proceed to 
deal with the case from the stage at which it had reached when 
the order was made. The petitioner is entitled to his costs which 
we assess at five gold mohurs. 


A, T. M. Rule made absolute, 


Before Mr. Y ustice Coxe and Mr. Fustice Imam. 
RASHIK LAL MANDAL 


v. 
SINGESHWAR RAI.* 
Hindu Law—Suretysthip—Dok incurred by the father as a surety—Son, 
liability ef. 
Under the Hindu Law a son is liable for the debts incurred by the father as 
a surety, ` 

Application for revision by the defendant under section 25 of 

the provincial Small Cause Courts Act. 


Plaintif, Singeshwar Rai, was the mortgagee of certain lands, 
One Majlis Sahay brought a suit for recovery of possession of 
certain lands including the lands mortgaged to the plaintiff, 
and the latter was made a party-defendant in the said suit. 
The suit was compromised, and it was settled between the 
parties that Majlis should pay Rs. 300 to Singeswar, and the 
latter should give up his mortgage rights; and defendant’s father 
agreed to pay that sum in the event of majlis’ default, The 
father of the defendant thereupon executed a handnote for the 
sum of Rs. 300 in favour of Singheswar as a surety of the 
aforesaid Majlis Sahay. Singheswar also gave up the land in 
dispute. Plaintiff thereupon brought the present suit in the 
Court of the Subordinate Judge of Purnea, exercising the 

* Olvil Rule No. 868 of 1912, against the decree passed by Behu Ril: Dem, 
CR rere et era Qm Gne sl 
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powers of a Small Cause Court Judge, against the defendant 
Rasik Lal Mandal (his father being now dead) on the basis of 
the handnote executed by the deceased father of the said 
defendant by way of surety of the sum due from Majlis Sahay. 
Plaintiff further claimed interest on the sum at the rate of 
18 per cent. per annum. 

Defendant pleaded fører aka that his father did not execute 
the bond, and that at any rate it was without any consideration, 
and so it was not enforceable; and that there being no 
stipulation of interest in the bond, the rate demanded was 
too high. 

The learned Small Cause Court Judge held that the bond 
in question was a genuine document and that it was executed 
for consideration, and decreed the suit in full. 

Against that decision the defendant moved the High Court 
and obtained this Rule. 

Babus Provas Chandra Mitra and Sushi] Madhab Mullick 
for the petitioner: Defendant is not bound to pay off the debts 
incurred by his father as a surety. The head of the family must 
not promise things recklessly as to deprive people of their means 
of subsistence. Here the transaction was one wholly outside 
the scope of family affairs. The obligation created by the present 
form of surety is not binding on the son; such an obligation is 
not sanctioned by Hindu Law: see  Yajuavalka Sanhita 
(translated by Manmatha Nath Dutt), Chap. IL'p. 71. It'speaks 
ofthree forms of sureties vis, darsana (presentation), pratyaya 
(confidence) and dana (giving), and the present case does not 
come under any of the three headings. The son is not diable 
unless the money covenanted to be repaid was a loan. It is a 
case of compromise, and not of repayment of money. I rely 
on the cases of Hira Lal Marwari v. Chandrabak Haldarin (1) 
and Chakours Makton vw. Ganga Perskad (2); see also Golap 
Chandra Sastri’s Hindu Law (4th ed), p. 237. The case of 
Tukarambhat v. Gangaram Mulchand Gujar (3) also supports 
my contention ; the present case was not a surety for payment of 
money lent. The words “security for the payment of debt ” 
clearly contemplate the case of an advance of money. The cases: 
of Pareman Dass v. Bhatts Mahton (4), The Maharaja of Benares 
v. Ramkumar Aisir (5), Sitaramayya Vv. Venkatramanna (6), 


(1) (1908) 18 0. W. N. 9. (4) (1897) I. Le R, 34 Calc. 679. 
(3) (1911) 15 C, Ia J. 938,381, 385). (5) (1904) 26 AIL 611 (616). 
(8) (1968) I, L, Re 28 Bom, 454 (458, 453). (6) (1888) I, L, B, 11 Mad, 878, 
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Foyanh Subbiah v. Alamelu Maugamma (1) Chettikulam 
Venkitachala v. Chettikulam Kumara (a) and Narayan v. 
Vénkatacharya (3) are distinguishable, and rather support my 
case. Besides, there being ‘no stipulation in the bond as to the 
rate of interest, 18 per cent. is too high ; 6 per cent. per annum 
ought to be the proper interest. 

Babu Satis Chandra Ghose (Babu Antlendra Nath Roy 
Chowdhury with him) for the Opposite Party. 

The judgment of the Court was delivered by : 


Coxe J.—The facts of the case, as laid before us, are as 
follows. One Majlis Sahay brought a suit for recovery of 
certain land over which the plaintiff had a mortgage. In the end 
it was agreed that Rs. 300 should be paid by Majlis to the 
plaintiff apparently by way of redemption of this mortgage and 
the defendant's father agreed to pay thatsum in the event of 
Majlis’ default. The plaintiff thereupon gave up the land. The 
defendant's father died and the plaintiff then brought this suit 
against the defendant for the recovery of the money. It was 
decreed by the Court below and the defendant obtained from 
this Court a Rule on the opposite party to show cause why the 
decision should not be set aside on the grounds, /rstly, that the 
debt was incurred. by the defendants’ father in respect of a 
'suretyship and, secondly, on the ground that the Court had no 
jurisdiction to award more than six per cent. interest. 

As regards the first point, we see no reason why the plaintiff 
should not be entitled to the relief that he has obtained. We 
have been referred to Yajnavalkya Sanhita translated by Babu 
Manmatha Nath Dutt, Chap II, page 71. It is there stated that 
“surety is sanctioned in darsana (presentation), pratyaya 
(creating confidence) and dana (giving). The first two sureties, 
if their statements be false, must be compelled to repay the 
money, As regardsthe other, that is one who undertakes to 
repay the money himself if it is not realised from the party, even 
his sons are to repay the money after his demise." We can see 
no reason why the suretyship of the defendant's father should 
not be regarded as coming within the term “dana.” In the 
foot-note to this section, the word “dana” is thus defined: “The 
third form of surety is when a person undertakes to repay the 
money himself if the party for whom he stands surety fails to 


do so." It has been argued, that the obligation created by this- 


QUOD EUR Mediis. : 
(3) (1905) I. L. R. 28 Mad, 877 - 
(B) (1904) I, L. R. 38 Bom, 408 
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pattie form of surety is not binding on the sons unless the money 
1912. covenanted to be repaid, was a loan. 
Bashik Lal It is difficult for us to see why the obligation of the defendant’s 


Singeshwar Rai, father in the circumstances we have described above, should be 
i Dis JL any less than the obligation would have been if the money had 
aes actually been lent to Majlis. Iu ZTu£arambhat v. Gangaram 
Mulchand Guzar (1) itis stated that Brihaspati recognised four - 
different classes of sureties (1) sureties forappearance, (2) sureties 
for honesty, (2) sureties for payment of money lent and (4) 
sureties for delivery of goods: and stress is laid on the description 
of the third class as being sureties only for payment of money lent. 
Further on however the Judges say: "The texts of Narada and 
Yajnavalkya recognise three classes of surety—obligation only— 
those for appearance, those for honesty and those for payment” 
and it is not said that the money to be repaid.should be a loan., 
As we have said, we see no reason why this class of surety 
should be restricted only to cases in which money has actully 
been advanced and no case has been shown where this distinction 
is clearly laid down. The case of The Maharaja of Benares vw. 
Ram Kumar Misir (2), is clear authority for holding that a, 
surety obligation of this nature is binding on the son even when 
no money has been advanced. We think therefore that the 
decision of the learned Subordinate Judge in this respect is. 

right. : 
As regards the question of interest, it is conceded that six 

per cent. interest is sufficient. 


The Rule will accordingly be made absolute to this extent 
that the interest is reduced to the rate of six per cent. 

We make no order for costs in this Court. Costs of the 
Court below will stand. 
A. N. R. C. Rule partly made absolute. 


(1) (1898) L L. B. 28 Bom, 484, 
- (3) (1904) I. L, B. 36 All 811. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
' “KANIJ JINATUL KUBRA ` 
l vo — 
HAMIDUNNESSA.* 
Desi, construction of— Mahararé loass— Ronit payabla to grantor during Ms 
Hfe— Absoluto grant after grantor's dedtÀ — Present disparition. 
Where the terms of the deed indicate that the Intention of the grantor was to 
create a perpetual maberari, the lessee to pay the rent to the grantor durmg the 
latter's life time and after the grantor's death, the leasse would get the absolute 
interest, the entire ownership was divided into two portions: the interest of 
the tenant was to vest in the grantee while the interest of the landlord 
continued in the grantor. As there'was no intention to vest the Interest 
of the landlord in the pee tal the death of the grantor, there was no 
present disposition, i 
. Where there is no iubens in the deed, the Intention of the grantor ig to ue 

duni from the plain lenguage he has actually used; his unexpressed 
intention cannot be given effect to. 

Appeal by the Decree-holder. 

Application for execution of a decree for recovery of dower debt. 

The material facts and arguments appear from the judgment. 


You, XVI] HIGH COURT. 


v 


Babu Umakali Mukerjee and Moukwi S. E. Karim for the 


Appellant. 
Moulvis Syed Shamsul Huda ane Muhammad ‘Mustafa Khan 
for the Respondent. - C. A. V. 


The Judgment of the Court was delivered by 
Mookerjee J.—This appeal is directed against an T by. 


which tbe Court below has refused execution of a decree for. 


recovery of dower debt, on the ground that the properties against 
which the decree-holder seeks to proceed are not liable to be 
stized in execution of that decree. It appears that one Wahidul 
Huq, who died in 1905, left him surviving two widows, the 
appellant Kanij Jinatul Kubra and the respondent Hamidunnessa ; 
he also left a daughter, Makhduman, by a predeceased wife. 
' The appellant sued the heirs of her husband for recovery of the 
dower debt and obtained a decree against them on the 28th 
January 1907. When sheapplied for execution of this decree, 
objection was taken by other claimants that the decree could not be 
executed against properties which did not form part of the estate 
of her husband at the time of his death. We are now concerned 
with a property named Chuk Shahbanu and also other properties 
covered by two makarart leases dated the 19th March 1876 and the 
4th ua! 1881 and a dtmokasa dated the yth January 189q 


; peal from Original Order No. 455 of 1908, against the order of Babu 
Umes Od Sen, Su te Judge of Pntna, dated the 19th June, 1908. 


CITIL, 
191). 
Manga 
Notesber, 23, 37. 
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On behalf of the appellant, it has been contended that these 
properties formed part of the estate of her husband at the time 
of his death and are consequently liable to be sold in execution 
of the decree obtained by her. In so far as the property Chuk 
Shahbanu is concerned, there is no dispute that it was part of 
the estate of the husband of the decree-holder atthe time of 
his death. One-halfofit has already been sold at the instance 
of the Secretary of State for India in Council who was entitled 
to recover the value of the Court-fees payable on the plaint 
upon which the suit for recovery of the dower debt was instituted 
by the appellant ; the other half is unquestionably liable to be 
sold in execution of the decree. But it must be observed that 
the appellant is bound to allow credit for the value of seven- 
sixteenths share of this property which has been erroneously 
treated as her property. She was entitled, by right of inheritance, 


' to only one-sixteenth share of the property ; but the Secretary 


of State bas caused one-half of this property to be sold as if that 
share had devolved upon her. Consequently, seven-sixteenths 
of the property bas been improperly treated as her property 
and the value thereof must be set off against the decretal amount. 
In respect of the first property, therefore, the contention of the 
appellant must prevail in part. 


In respect of the properties covered by the maéarvart leases 
of 1876 and 1881 and the Jdimokasa of 1890, it has been con- 
tended on behalf of the appellant that the entire interest there- 
in did not vest in the respondent prior to the death of her 
husband and that consequently the properties are liable to be sold 
in execution of the decree obtained by her. The validity of 
this argument must be determined upon reference to the terms 
of the three instruments mentioned. The ma&arar: of the 19th 


- March 1876 provided’ that certain properties mentioned in the - 


schedule annexed thereto be let outin perpetuity to the present 
respondent fora rent [also fixed in perpetuity and a bonus of 
Rs. 300. There is no controversy before us that in so far as the 
interest in the tenancy thus created is concerned, the appellant 
is not entitled to seize it in execution of her decree. But the 
question arises, whether the interest of the landlord under 
this sakarars had also vested absolutely in the respondent prior 
to the death of her husband. The »rwakarar: provides that 
during the life-time of the grantor the rent would be received 
by ‘him as landlord ; but upon his death the right to receive the 
makarari rent would vest in his wife the grantee, and upon her 
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death, pass to her children. It has been contended by the learned 
* vakil for the appellant that this latter provision was inoperative 
and that the legal effect of the makarari was to vest in the 
grantee the tenancy right but that there was no valid disposition 
of the interest of the grantor as landlord. The argument in 
substance is that the disposition intended to take effect upon his 
death was of a testamentary nature and so could not be validly 
made in the mzkarar: instrument. In agswer to this contention 
it has been argued by the learned vakil for the respondent that 
the effect of the transaction was to vest the property absolutely 
in the grantee subject to the payment of a life aunuity to the 
grantor. In our opinion, this aspect of the matter cannot be 
supported. The terms of the deed plainly indicate that the 
intention of the grantor was to create a perpetual »akarari. 
The entire ownership was divided into two portions: the 
interest of the tenant was to vest in the grantee, while the 
interest of the landlord continued in the grantor. There was no 
intention to vest the interest of the landlord in the grantee 
till the death of the grantor himself. There was consequently 
no present disposition so far as that particular interest was 
concerned, The object of this mode of disposition is obvious, 
In the first place, the grantor was anxious to retain control over 
the property inspite of the disposition he made, and this dis- 
tinguishes the present case from that of Wewal Umyad Ally v. 
Muhammadee  Deranm (1) where the donor made no reservation 
of dominion over the corpus of the subject-matter of the gift. 
If he had vested the property absolutely in the grantee, he 
could mot have imposed restrictions as to aljenation so far ag 
the grantee was concerned, as is clear from the decision of their 
Lordships of the Judicial Committee in Raja Fudmanand Singh 
-Bahadur v. Hayes (2). In the second place, it is plain that the 
intention of the grantor was to. avoid the difficulty created by 
the rule of Mahomedan Law that a testamentary bequest to 
a person entitled to inherit is void, unless the other inheritors 
give their consent after the death of the testator. There is no 
question that this is the recognised rule of Mahomedan Law 

as laid down by their Lordships of the Judicial Committee in 
a cases of Ameeroonnissa Khatoon v. Abedoonnissa Khatoon (3) 
and Ranes Khajooroontssa v. Mussammat Rowshan Fehan (4). 
In order to Javoid this difficulty, the grantor included in the 


m (1867) Ù M. I. 517. (2) (1901) L. R, 38 I, A, 154, 
(8) (1875) I» B 2 1, A. 87; 38 W. R. 308. . 
(4) (1876) L, B BL A, 891; L L, R, 3 Onlo, 184, > 
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lease a disposition the true character whereof was undoubtedly 
testamentary, (Addool v. Zagoodin) (1), and it was not competent 
to him thus to defeat the provisions of the Mahomedan Law. 
Satad Kasum v. Shaista Bibi (2). in so far, therefore, as the 
makarart instrument of the 19th March 1876 is concerned, it is 
clear that the only effect was to vestin the grantee the interest 
of the tenant, while the interest of the landlord continued un- 
disposed of. Similar observations apply to the ma&arari of the 


4th February 1881. 

-~ It has been argued, however, on behalf of the respondent 
that even if this construction be placed upon the two makarart 
leases, the effect of the dimokasa of the 7th January 1890, was 
to vest in the ma&araridar whatever interest remained in the 
landlord. Reliance has been placed upon the concluding clause 
of the /imokasa which states that whatever right and interest 
the grantor has as landlord in the vended property, they become 
extinguished in him and become vested, in all their entirety, 
in the vendee. It would be erroneous, however, to interpret this 
document by reference to one alone of its provisions. The 
earlier clauses of the dsmokasa make it plain that the right and 
interest which the vendor had as landlord i in the property com- 
prised thereunder was the right to receive rent during his life-time. 
The deed taken as a whole amply indicates that the executant 
had not the remotest doubt or suspicion ‘that the ‘provision 
made in the makarars for the vesting of the landlord's interest 
in the grantee after the death of the grantor was inoperative in 
law. The 2imo£asa taken by itself, therefore, makes it clear 
beyond the possibility of dispute that all that the vendor intended 
to transfer was his right to receive rent under the makarari 
during his life-time. The makararis and the dimokasa taken 
together, consequently, did not transfer the entire interest in 
the property to the grantee. The right to receive rent after 
the death of the grantor thus vested on his demise in the res- 
pondent, and that interest -is liable to be seized in execution 
of the decree obtained by the appellant. ` ] 


It has been finally contended by the learned vakil for the 
respondent that if we adopt this construction, we do not give 
effect to what was the intention of the husband of the appellant, 
‘He has strenuously argued that the duty of the Court is to 
discover the intention of the grantor and to give effect to it as 
far as practicable. This contention is oppóséd tó the rule laid 


(1) (1904) 6 Bom, L. B, 308 (368). — (3) (1870) 7 AIL E. O, R 818, « 
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down by Lord Wensleydale in iMonypenny v. Monypenny (1) 
where that learned Judge observed as follows: “The question 
is not what the parties to a deed muy have intended to do by 
entering into the deed, but what is the meaning of the .words 
used in the deed: a most important distinction in all cases of 
construction, and the disregard of which often leads to erroneous 
conclusion.” To the same effect is the observation of Baron 
Parke in Lord Dunganuon v. Smith (2), " We must first as- 
certain the intention of the testator or more properly thé 
meaning of his words and then endeavour to give effect 
to that so far as the rules of law will permit.” Again Lord 


Selborne in Pearks v. Mossley (3) observed as follows: S You - 


take his words and endeavour to arrive at their meaning 
as if the whole intention expressed by the words could -lawfully 
take effect. I do not mean, that, in-dealing with words which are 
obscure and ambiguous, weight may not be given to the 
consideration that itis better to effectuate than to destroy the 
intention. But if the construction of the words is one about 
which a Court would have no doubt, though there was no law 
of remoteness, that copstruction cannot be altered or wrested td 
something different for the purpose of escaping from the conse- 
quences of that law.” The matter was concisely summed up by 
Lord Halsbury in the case of Leader v. Duffey (4)-in the following 
manher :—you will be arguing in a vicious circle if you begin by 
assuming an intention, apart from the language of the instrument 
itself and having made that fallacious assumption you bend the 
language in favour of the assumption so made. In thie case before 
us, there is no ambiguity either i inthe makarari deed or in the 
bimokasa, Theintention of the grantor must be thus determined 
from the plain language he has actually used. We cannot, give 
effect to bis unexpressed intention. The consequence isthat the 
interest which was retained by the grantor as landlord under the 
two makarari leases has vested in his representative after his 
death and the appellant is entitled to have that interest sold in 
execution of her decree. 

The result is that this appeal must be ianed the order ‘of t 
Court below set aside and execution allowed to proceed. against 
one-half of the property. known as Chuk Shahbanu and _also 
against the landlord's interest under the makerari deeds of 1876 
dnd 1881, — - - . : 


- A 


P uio 
(1) (1881) 9 H. L, 114-(146)- -~ -4B) 1880) 5 App. Cams 714 (719) e 
(2) (1845-486) 18 Ol, & F, 647 (599). (t) (1888) 18 App. Cases 394 (80)3, ` 
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We may add that the ground upon which the appeal now 
succeeds was not taken in the Court below nor was it argued 
on the first occasion when the appeal was considered by this 
Court. It was raised for the first time when an application for 
review was made and the learned Judges who allowed that 
application granted it in order that this point might be argued. 
At the time of the argument before this Bench, no objection has 
been taken to the consideration of the questions of law raised. 
Under these circumstances, we direct that each party do pay his 
own costs both here and in the Court below. Let the record 
be sent down. 


ALT. M, = Appeal allowed. 


Before Sir Francis William Maclean, K. C. 1. E., Chief id 
and Mr. S ustice Banerjee, 


HEM CHANDRA BAKSHI 
v. 
JADUB CHANDRA BAKSHI.* 
Appeal—Deoree, certified copy of, non-flling 0j— Mis-statement of fact—Civil 
Procedure Oode (Act XIV qf 1888), Boos, 541, 590—Limitation Aot Xv 

ef. 1877), Seo, 5. 

When a copy of the decree, which was in existence at the time when the ; 
appeal was preferred, & faot- which would have been apparent on the slightest 
enquiry, was not attached to the memorandum of appeal as required by seo- 
“Hon 541 read with section 580 of the Code of Olvil Procedure and the appeal 
was registered in consequence of the misstatement of fact that no decree had 


been drawn up : 

Held, that the memorandum of appeal was bad, dhid as no cause sufficient 
or otherwise was shown for extending the time under section 5 of the Limitation 
Act, the appeal was dismissed. 

Appeal by the Petitioner. 

Application for revocation of probate. — . 

The appellant filed a petition for the revocation of the probate 
of the Will of his father granted to his brother who was the respon- 
dent in the appeal. A petition of objection was put in by the respon- 
dent to the appellant’s petition. Eventually the brother agreed 
to refer, and they did refer, the whole matter to arbitration. The 
arbitrators made an award on the 24th July, 1899, and shortly 
afterwards the matter came before the District Judge on the oth 
August, 1899, for final disposal in the presence of the pleaders 
on both sides and it was ordered “that the Will of the—be 


© © Appeal Do eee Mus Me deein d 
d. m, Temple, En, District Judge of Hugli, dated the 9 1899 
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declared to be genuine and that the revocation case of the plain- 
tiff be dismissed." No objection was then raised by the appellant 
to the passing of that decree. That decrea was signed on the 


r4th of August, 1899. On the 30th November 1899, the present 


appellant filed a memorandum of appeal to the High Court and 
there was this note at the foot of the memorandum of appeal: 
"I understand that no decree has been drawn up in this case and 
that the only final judgment is the order herewith affixed." 
When the appeal came on for hearing an objection was taken by 
the respondent to the hearing of the appeal on the ground that 
as no copy of the decree was attached with the memorandum of 
appeal, there was no appeal. 

Babu Manmotho Nath Mstter for the Appellant. 

Babus Sarada Charan Mitter, Rapin Behary Ghose and 
Kheiter Mohan Sen for the Respondent. 

The judgment of the Court was as follows: 

Maclean C. J.—A preliminary objection has been taken to 
the hearing of this appeal on’ the ground that the appeal was 
improperly admitted. The facts lie within a very narrow compass 
and they may be stated thus. The present appellant filed a 
petition for the revocation of the probate of the Will of his 
father granted to his brother who is the respondent in the appeal, 
and a petition of objection was put in by the respondent to the 
appellant's petition. Eventually the two brothers agreed to refer, 
and they did refer, the whole matter to arbitration. "The 
arbitrators made an award on the 24th July, 1899, and, shortly 
afterwards the matter came before the District Judge of Hughli 
on the %th of August, 1899 for final disposal in the presence 
ofthe pleaders on both sides, and it was ordered “that the 
Will of the late Radha Nath Bakshi dated the 23rd Chait 1297, 
be declared to be genuine, and that the revocation case of the 
plaintiff be dismissed." No objection was then raised by the 
present appellant to the passing of that decree. That decree 
was signed on the r4th of August 1899. On the 3oth of 
November 1899, the present appellant who was dissatisfied with 
. the award because the arbitrators had decided against him, filed 
a memorandum of appeal in this Court, and set forth various 
grounds upon which he alleged that the order of the District 
Judge was wrong, and there is this note at the foot of this 
memorandum of appeal: “J understand that no decree has been 


drawn up in this case and that the only final judgment is the order. 


herewith affixed.” That was a statement not based upon fact, as a 
decree had been drawn up, on the 14th of August 1899, and the 


- 
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wee slightest enquiry would have elicited this fact. The appeal then’ 
1901 was admitted by this Court under a‘ misapprehension, and in. 
Hem Ohandra. corisequence of the misstatement at the foot of the memorandum 
*. 
Jadab Ohandra,, ae ae 
-— An objection is.now taken that, E regard to the 
Maclean, C. d. 


provisions ‘of section 541 of the Codé of Civil Procedure read 
with section 590, the appellant has not filed his memorandum . 
of appeal in compliance with the provisions of the Code. Section 
541 ofthe Code which'is made applicable to orders by section 
590 read with section 86 of the Probate and Administration Act 
directs that, 'the appeal shall be made in the form of a 
memorandum in writing presented by the appellant and shall 
be accompanied by a copy of the decree appealed against, and 
(unless the appellate Court dispenses therewith) of the judgment 
on which it is founded." In this connection I may refer to the 
cases of Chamela Kuar v. Amir Khan (1) and Bhawani Prasad v. 
Kallu (2). But the language of the Code.is sufficiently clear 
and precise on the point. The provisions of the Code, to which 
I have referred, have not.been complied with by the appellant 
and that being so, it seems to me that the preliminary objection 
must prevail. As I have pointed out, the appellant. could have 
easily ascertaihed if he had made any enquiry before filing the 
memorandum of. appeal, that a decree had been drawn up. 
Under these circumstances I think that the memorandufun of 
appealis bad, andit ought not to have.been accepted, by this 
Court, and that consequently, there is no appeal which can be 
properly entertained by us. No valid memorandum of appeal 
then has been presented in time. If sufficient cause had been 
shown we-could have extended the time for appealing under 
section 5'of the Limitation Act, but no cause sufficient or other- 
wise has: been suggested. Again, the points which itis now 
sought to urge on appeal before us were never raised or even 
suggested before the Court below, for no objection was taken 
to the decree of the 9th August 1899. Under these circumstances, 
we donot think that this is a case in which we ought to 
exercise the judicial discretion, whichis vested in us, by granting . 
further fime to appeal. Further more on the merits the 
appellant's case does not look very hopeful. 

- "Theappealis accordingly dismissed with costs. We assess 
the hearing fee at seven gold mohurs. l 
" Banerjee J.—1 concur. 

ATM s Appeal dismissed. 

(1) (4893) I. L. B. 18 AU. 77. (»$ (1895) 1. L, E, 17 AIL 558, 
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Before Mr. Fustice Mookeryee and Mr. Vustice Carnduf. 
THAKUR PROSAD SINGH ^ 


v. 
SYED YAHYA HOSSAIN.* 

Specifto gerformanoe— Power of attorney —Sale, dead of, epecution of, if includat 
agreement for sale —Bpocifto Raliaf Act (1 of 1877), Baos 22, 97 —Notloe— 
Vendees members of joint Hindu family—Disorstionury power of Court. 
Where a power of attorney authorises A to execute, amongst other doou- 

menta deeds of sale and to admit execution thereof before the registering offloer, 

A is not thereby authorised to enter into an agreemant for sale of property. 

A contract cannot be enforoed against transferees for value who pald thelr 
money ín good faith and without notice of the original contract. If the 
transferees were members of a joint Hindu family, the plaintiff must establish 
notice In time as ageinst them ail, 

The faot that subsequent to and in breach of the contract to sell, the vandor 
has sold the same land to third parties having notice of the contract, and that, 
if the relief is refused to the plaintiff, the land may remain in possession of 
such third person, does not affect the question as to the propriety of the 
exercise by the Court of ita discretionary power to enforce the contract. 

Gurusami v. Ganapathls (1) referred to, 

Appeal by the Defendants. 

Suit for specific performance of contract of sale of property. 
The material facts and arguments appear from the judgment. 
Babus Umakah Mukherjee and Ganes Dutt Singh for the 

Appellants. 

Babus Monmotho Nath Mukerjee and Probodh Chunder 

Chatterjee and Moulvi Khursked Hossain for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal i i directed against a decres ina 
suit for specific performance of a contract of sale of property 
which admittedly belonged to the first defendant, a purdanashin 
Mabomedan lady, The case for the plaintiffs is that a contract 
was made with them in January 1905 for the sale of this property 
to them at the rate of Rs. 50 per dam. It was agreed at the 
time that the conveyance would be executed upon payment 
ofthe consideration in May following. The plaintiffs alleged 
that they were unable, by reason of mishaps in their family and 
the advent of plague in that part of the country, to perform their 
part of the contract, and the vendor consented to have the 
conveyance executed in August or September 1905. If is 


* Ap from Appellate Deoree No. 2810 of 1900, against the deoree 
of 8, 8. Skinner, Esq., District Judge of Gaya, dated the 4th September, 1909, 
affirming that of Mr, Ibrahim Ahmed, Munsiff of Gaya, dated the Blst Marol, 
1909, 


(1) (1883) I, L. B. 5 Mad. 887. 
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admitted that the conveyance was not so executed, and it was 
not till the 13th December I905 that the plaintiffs were in a 
position to tender a conveyance to the defendant for execution. 
Meanwhile negotiations appear to have taken place between 
the vendor and the defendants, appellants before us, and on 
the 27th January 1906 a conveyance was actually executed 
by the first defendant in their favour. There is evidence to 
show that on the 13th January 1906 the defendants had 
purchased the stamp paper on which the conveyance was 
subsequently executed ; this indicates plainly that the negotiations 
with them had been completed on or before that date. On the 


.27tb March 1907, the plaintiffs commenced this action to enforce 


specific performance of the alleged contract of sale in their 
favour. The claim was resisted by the purchasers on various 


grounds, but their objections were overruled by the Court of first 


instance and a decree made in favour of the plaintiffs. Upon 
appeal that decree has been confirned by the District Judge. 
On the present appeal, the decree of the District Judg e has been 
assailed substantial on three grounds, namely, frst, that the 
plaintifs are not entitled to succeed, because the authority 
ofthe husband of the first defendant to bind her by the 
agreement has not been established ; secondly, that the facts 
found do not show tbat the defendants are purchasers with 
notice of the alleged prior contract in favour of the plaintiffs ; 
and ZAzrd]y, that under the circumstances of the case, the Court 
in the exercise of its discretion under section. 22 of the Specific 
Relief Act ought not to decree specific performance. 

In so far as the first of these grounds is concerned, it appears 
to have been the case of the plaintiffs in the Court below that the 
gecond defendant (the husband of the first defendant) entered 
into negotiations with the plaintiffs for the sale of this property 
on behalf of his wife. The plaintiffs placed reliance upon a power- 
of-attorney, said to have been executed by the wife in favour of 
the busband. This power-of-attorney was not produced in the 


Court below. In fact, the attempt of the plaintifs to enforce its 


production was unsuccessful. Butthe defendants could not be 
blamed for the result, as they were substantially in the same 
position as the plaintiffs themselves ; it is not suggested that the 
power-of-attorney was in their custody. Apart from this circum- 


stance, it is clear from an extract from the power-of-attoiney 
awhich has been produced in this Court that the power-of-attorney 


did not authorise the husband to bind his wife in this mariner, 
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The extract shows that the husband was authorised to execute, 
amongst other documents, deeds of sale and to admit execution 
thereof before the registering officer. This power-of-attorney 
obviously does not authorise the husband to enter into an agree- 
ment for sale of the property owned by his wife. Clearly, an agree- 
ment for the sale of property and the execution of a conveyance 
after the agreement for sale had been made by the owner of the 
property, are entirely distinct things. Consequently, the power-of- 
attorney is of no assistance to the plaintiffs. "We may further 
point out that even if the power-of-attorney had been of any avail 
to the plaintiffs and even if the original had been produced, it 
would have been necessary for the plaintiffs, as pointed out by 
their Lordships of the Judicial Committee in Sudisht Lal v. 
Musst. Sheobarat Koer (1), to show that it had been executed by 
the wife under circumstances which would make it binding upon 
a purdanashin lady. In so far, therefore, as the judgment of 
the District Judge is based upon the assumption that as the 
power-of-attorney had not been produced, it had been withheld 
because if produced it would not support the case of the defen- 
dants, it cannot be upheld. Tbe learned vakil for the plaintiffs 
respondents has, however, contended that there is evidence to 
show that, apart from the power-of-attorney, the contract was in 
reality entered into between the plaintiffs on the one hand and 
the lady on the other directly. He has invited our attention to.a 
‘passage in the judgment of the District Judge where it is stated 
that a witness on behalf of the plaintiffs swears that he had a 
conversation with the lady on this matter and she told bim that 
she hgd allowed her husband to make a contract for sale at the 
rate of Rs 5o per dam. But the plaintiffs are placed in a position 
of obvious disadvantage if they rely upon a contract direct with 
a purdanashin lady. Even if it 18 assumed for a moment that the 
agreement was made directly with her at the final stage. of the 
transaction, there is no finding in the judgment of the District 
Judge that the subsequent .variation was with her consent. As 
we have already explained, the contract was not performed at the 
time originally fixed, that is, May 1905. The plaintiffs asked for an 
extension of time till September following... But even then they 
were not ready to perform their part of the agreement, and it was 
not till the middle of December that they were in a position to 
tender the conveyance to the lady for execution, tis not shown, 
“gs we'have stated, that the lady either expressly or by implication 


(1A(1881) I.I, B, 7 Calo, 248,, s 
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assented to the variation of one of the most important terms of 
the contract, namely, the time when it was to be performed. 
Under these circumstances, we are of opinion that the first ground 
urged on behalf of the appellants must prevail. 

In so far as the second ground taken on behalf of the 
appellants ‘is concerned, there is, in our opinion, no answer to 
it. Under section 27 of the Specific Relief Act, the contract 
-could not be enforced as against the defendants if they were 
transferees for value who had paid their money in good faith and 
without notice of the original contract. On this part of the 
case, the plaintiffs suggested that written notices had been served 
upon the defendants. "That, however, was of no avail, because 
it transpired that the notices had been served too late. The 
alternative case which they put forward was that verbal notices 
. were given to two of the defendants. This also would not avail 
them, because, if this theory is adopted, no notice was given 
tosome ofthe purchasers. But it was ingeniously suggested by 
the learned vakil for the plaintiffs respondents that these pur- 
-chasers were members of a joint Mitakshara family and that if 
notices were given to two of them, they might be treated as 
operative against all. This contention is obviously fallacious. 
It is clear that the conveyance of the defendants was to be 
. executed in the name and for the benefit of all the members of 
-their family. lf the notice was.binding upon them all because 
thetwo persons to whom notice was given were the leading mem- 
- bers of the family, the other members need not have been joined 
as parties to this suit. The fact that they have all been joined 
as parties shows thatthe contract for sale was made with them, 
. and there is nothing to show that two of them were entitled to 
represent the others. It was necessary for the plaintiffs to 
establish notice in time as against them all; this has not been 
-done, We are therefore of opinion that the case has not been 
brought within the provisions of section 27 of the Specific Relief 
Act as explained in Kannan v. Krishnan (1). It was pointed 
out in this case by Mr. Justice Muttusami Ayyar that the inten- 
tion of section 27 was to adopt the equitable doctrine of notice 
in suits for specific performance to protect dona fide purchasers for 
value, and to treat at the same time purchasers with notice as 
persons purchasing subject to the vendor’s pre-existing con- 
tractual obligation or with notice of a trust in favour of the 
party entitled to specific performance. But, here the facts found 


? (1) (1889) L L. B. 18 Mad, 824. 
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by the District Judge do not show that the defendants are persons 
against whom the contract set up by the plaintiffs may be speci- 
fically enforced. 

In so far as the third ground taken by the appellants is 
concerned, it must clearly succeed. We are invited to enforce 
specific performance of a contract for sale of land alleged to have 
been made with a purdanashin Mahomedan lady. The pur- 
chase money, although it might be treated as not insufficient, is 
considerably less than what has been offered and paid by the 
appellants before us. The transaction is surrounded by circums- 
tances by no means free from doubt and suspicion. The 
authority of the husband to bind the lady has not been proved. 
The variation of the time at which the contract was to be 
performed has not been shown to have been assented to by the lady 
herself, Under these circumstances, we are of opinion that we 
may under section 22 of the Specific Relief Act properly refuse 
to enforce this contract. That section provides that the 
jurisdiction to decree specific performance is discretionary and 


the Court is not bound to grant such relief merely because it is. 


lawful to do so; the discretion of the Court, however, is not 
arbitrary, but sound and reasonable, guided by judicial principles 
and capable of correction by a Court of appeal. We are not 
unmindful that, as pointed out by their Lordships of the Judicial 
Committee in the case of Joypal v. /ndur Bahadur (1), an appellate 
Court will not, in this respect, lightly interfere with the exercise 
-of discretion by the primary Court. In the case before us, how- 
ever, the District Judge has refused to exercise his discretion 
under section 22 on the ground that the vendor herself was not 
the appellant in his Court. That view clearly cannot be sustained. 
It was pointed out by a Full Bench of the Madras High Court 
in the case of Gurusam: Sastrial v. Ganapathia Pillas (2) that 
the fact that subsequently to and in breach of his contract to 
sell, the vendor has sold the same land to third parties having 
notice of the contract, and that, if the relief is refused to the 
plaintiff, the land may remain in possession of such third parties, 
does not affect the question as to the propriety of the exercise 
by the Court of its discretionary power to enforce the contract. 
This view was also accepted as well-founded in the case of 
Baikuntha Barth v. Skib Dass and others (3). We therefore 
(1) (1904) L. B. 81 I. A. 87 ; I. L. R, 36 AlL 288. 


1 
(3) (1889) I. L. R, 5 Mad. 887 
(8) (1904) 3 O, L, J. 831 (833). 
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TE do not feel inclined to remand the case as we might possibly 
1911. have done if the District Judge upon a consideration of all the 
Thakur Proad Circumstances of the case had refused to exercise the discretion 


Syed on " vested in him under section 22 of the Specific Relief Act. 
— 7 The result is that this appeal is allowed, the decree of the 
Bat hal a J District Judge set aside, aud the suit dismissed, but, under the 
circumstances, without costs. 
A, T. M. Appeal allowed ; sutt dismissed. 
Before Mr Fustice Brett and Mr Fustice Mitter. 
SRI MAHARANI BENI PERSHAD KOERI 
CIVII, v. 
1902. RAJ KUMAR CHOWBEY AND ANOTHER." 
Yobriery, 26, Rent, swit for—Res judioata— Presum ptlon — Bengal Tenancy Act (VIII of 
i 1885), Beo, 51—Adjudroation. 


A prior decision may be taken to determine the rent claimed in that suit, 
and to gire rise under section 51 of the Bengal Tenancy Aot to the presump- 
tion that the rents for subsequent years remained tho same. The weight to be 
attaohed to the presumption thus raised depends first on the conditions under 
which that decision vas arrived at, that is to say, whether it was after an ad- 
judioation of the question of the amount of rent or the rate of rent or not, Lf in 
the prior suit there had been such an adjudication, it would be only open to the 
Judge in the subsequent sult to look to subsequent ciroumstanoes and events to 
enable him to determine whether there had been any change in the relations 
between the parties since, If there was no adjudication of the questeon, it 
-would be for him to oonsider the circumstances and events both prior and 

-subsequent to that former suit in order to enable him to determine the relations 
existing between the parties and the rentals rightly due for the Jands for the 
years in suit. . 

Appeal by the Plaintiff. " 

. Suit to recover rent. 

The plaintiff sued to recover from'the defendants arrears of 
rent for the years 1303 to 1305 on the allegation that the yearly 
jama payable by the defendants was Rs 53-4as. In support of 
her claim, the plaintiff relied on a judgment and decree dated the 
20th January, 1887, in which in a suit brought by her predecessor 

against the same defendants, the claim was decreed at the 
rental of Rs 53-498 per annum. The defendants contended 
that the yearly rent was Rs 42-12as and relied on a judgment 
and decree dated the 21st December, 1896, in which in a similar 
‘case the plaintiff obtained a decree at the rental of Rs 42-128. 
e ee Er Oper ee eae 


geversing that of Babu Lalit Mohan Des, Munsiff of Buxar, dated the 34th 
January, 1899. 
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The suit was decreed in full by the first Court, but the lower 
appellate Court upheld the contention of the defendant and 
passed a modified decree. The plaintiff then preferred this ae 
to the High Court. 

Babus Raghu Nundan Pershad and fogendra Chandra Chose 
for the Appellant. i 

Babu Karuna Sindhu Mukherjee for the Respondents, 


The judgment of the Court was delivered by 


Brett J.—In this appeal the plaintiff is the appellant, in 
the Court of first instance she sued to recover from the defendants 
arrears of rent for the years 1303 to 1305 on the allegation that 
the yearly jama payable by the defendants was Rs. 53-4-0. 


The defendants contended that the yearly rent was Rs. 42-12. 
In support of her claim, the plaintiff relied on a judgment and 
decree dated the 2aoth January 1887 in which in a suit brought 
by her predecessor against the same defendants, the claim was 
decreed at the rental of Rs. 53-4-0 per annum. The defendants, 
. on the other hand, relied on a judgment and decree dated the 
21st December 1896 in which in a similar case, the plaintiff 
obtained a decree at the rental of Rs. 42-12-0. Before the 
Munsiff, it was argued on behalf of the defendants that the plain- 
tiff in this case was barred by the doctrine of res judicata from 
recovering rent at a higher rate than Rs. 42-12 as which was 
decided to be the rental in the judgment of the 21st of December 
1896. Onthe other hand, it was contended on behalf of the 
plaintiff that, having regard to the circumstances of the case and 
the pr&vious judgment of 1887, that judgment could not be held 
to operate as res judicata. The Munsiff did not accept the con- 
tention put forward by the defendants and, holding that the 
rental was Rs. 53-4-0 as claimed by the plaintiff, gave her a decree 
for the full amount claimed with costs and interest. E 


On appealto the District Judge, that officer reversed the 
finding of the Munsiff holding that the judgment and decree 
in the case decided on the 21st December 1896 operated as 
res judicata between the parties and was a bar to the plaintiff 
recovering rental at a higher rate than Rs. 42-12-0. 


The plaintiff appeals to this Court. In support of the appeal 
it has been argued that the judgment and decree of the arst 
December 1896 cannot be regarded as finally deciding the question 
of rental as between the two parties, because, in that case, there 
was no actual adjudication on evidence asto the rent and the 
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cases Hurry Behari Bhagat v. Pargun Ahir (1), Bakshi v. 
IVisamuddi (2) and Sheikh Nasir v. Nanda Dulal Bamkeja (a) 
have been relied on. For the defendants, it is contended 
that the question of the rental was, in fact, adjudicated by the 
Court in the case which was decided on the 21st December 1896 
and that, under the ruling XAzshore Lal Dey v. The Admints- 
trator-General of Bengal (4) that judgment would operate as 
a bar to the present claim. We are unable to find that'the 
District Judge in this case really took into consideration the 
question, whether, in the case which was decided on the zīst 
December 1896,there was an adjudication as to the rental for 
years other than those which were in contest in that suit. We 
think that so far as the rents of the years, which were in contest 
in that suit were concerned, the decision no doubt is an absolute 
bar under the doctrine of res judicata to any suit for the rents 
of those years. But so far as the rents or rates of rent of subse- 
quent years are concerned, we do not think that, that judgment 
can be held to be an absolute bar, so far asto prevent the parties 
from raising the question in a subsequent suit, In our opinion, 
the prior decision may be taken to determine the rent claimed 
in tbat suit, and to give rise under section 51 of the Bengal 
Tenancy Actto the presumption that the rents for subsequent 
years remained the same ; that appears to be the view which was 
taken by the learned Judges in the case of Bakshi v. Nisa- 
muda: (2) and that ruling was not dissented from in the judg- 
ment in the case reported in Shetkh Nasir v. Nanda Dulal Bam- 
bea (3). It seems also to have been followed in the cases of 
Nil Madhub Sarkar v. Brojonath Singha (5) and Maharaja 
Sohndra Mokun Tagore v. Skhumbhu Chunder Bhattacharjee (6). 
We think that the weight to be attached to the presumption thus 
raised must depend first on the conditions under which that decision 
was arrived. at, that is to say, whether it was after an adjudication 
of the question of the amount of rent or the rate of rent or not. 
If in the prior suit there had been such an adjudication, it would 
be only opento the Judge in the subsequent suit to look to 
subsequent.circumstances and events to enable bim to determine 
whether there had been any change in the relations between the 
parties since. If there was no adjudication of the question, it 
would be for him to consider the circumstances and events both 
prior and subsequent to that former suit in order to enable him 


e (1) (1890) I. L. B. 19 Calo, 659- (4) (1898) 8 0. W. N. 808, 
(3) (1899) I. L. B, 20 Calo. 508, (5) (1898) I. L, R. 31 Calo, 236, 
(8) 11897) 10, W. N, 71. - (6) (1897) 4 O. W. N, 48. 
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to determine the relations existing between the parties and the 
rentals rightly due for the lands for the years in suit. In the 
present case, the District Judge has not done this and has arrived 
at his decision acting on the assumption that the judgment of 
1896' was absolutely binding. We do not consider that this is 
Correct and we, tberefore, set aside the judgment and decree of 
the District Judge and direct that the case,be sent back to him 
for retrial having regard to the remarks made above. 
The costs of this appeal will abide the result. 
A. T. M. Case remanded, 


Before Mr. Justice Ghose and Mr. Justica Pratt. 
GOBINDA CHANDRA BASU 


v. 
KAMIJUDDI SOYAL.* 


Bonga! Tenaney Act (VIIL of 1885), Seos, 78, 185— Tam, emeacation of— Tank 
in eslstexoo—— Improvement — Burden of proof —Co-skarer landlord, swit 
by—sutt, compelling tenani to AU wp tanh, and, in the aliernative, for 
dama gos. 

A tank was excavated by a tenant in one part of his holding. At the time, 
when the excavation was made, there was already a tank in the holding : 

Hold, that in order to make section 76 of the Bengal Tenancy Aot appli- 
cable, it must in the first instance be shown that the tank in question was 
excavated for the purpose of agriculture, or for the use of men and cattle 
employed tn agriculture. Digging of tank for the purpose of providing good 
drinking water did not come within the provisions ef the aid section. 

It was for the tenant to show that the tank was required for the purpose 
of providing drinking water and for the purpose of agriculture. 

A suit by a co-sharer landlord for the purpose of compelling the tenant 
to fi upa tank which he had wrongfully excavated in one part of his holding 
and, in the alternative, for damages, does not fall within the soope of section 
188 of the Bengal Tenancy Aot. 

Appeal by the Plaintiff. 
Suit by a co-sharer landlord against a raiyat. 


The defendant had excavated in one part of his holding a 
tank. At the time when the excavation was made, there was 
already atank in the holding. Notwithstanding this, the defen- 
dant dug some of the ma? lands appertaining to his holding and 
after raising the level of the ground by earth of the said tank, 
planted certain trees on the same. The plaintiff brought this 
suit for compelling the defendant to fill up the tank, and, in the 


* Appeal from Appellate Decree No. €0 of 1904, against the decree of Babu 
Dines rA Boy, Subordinate Judge of Tipperra, dated the 9th Decem 
1908, reverzing that of Babu Kaliprasunna Sen, Munslff of Ohandpur, da 
the 39nd July, 1003. 
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alternative, for damages. The Court of first instance gave the 
plaintiff a decree, but the lower appellate Court set aside that 
judgment and dismissed the plaintiff's suit. Hence this appeal 
by the plaintiff. l 
- Babus Baikuntha Nath Das and Tratlkya Nath Chakrabarti 
for the Appellant. 
Babu Jnanendra Nath Bose for the Respondent. 

The judgment of the Court was delivered by 


- Ghose J.—This appeal arises out of a suit instituted by a 
co-sharer landlord against a raiyat for the purpose of compelling 
him to fill up a tank which the raiyat had-excavated in one part 
of his holding.. It appears that, at the time when the said 
excavation was made by the defendant, there was already a tank in 
the holding in question. Notwithstanding this, the defendant dug 
some of the ma/ lands appertaining to his holding and after raising 
the level of the ground by earth of the said tank, planted certain 
trees on the same. The Court of first instance gave the plaintiff 
a decree, being of opinion that the digging of the tank in question 
was not consistent with the purpose for which the holding had 
been ‘let out, and that it was not really an improvement within 


‘the meaning of section 76 of the Bengal Tenancy Act. The 


lower appellate Court, however, has set aside that judgment and 
dismissed the plaintiffs suit upon the grounds that the tanle was 
dug for the purpose of providing good drinking water to the 
defendant and his people, that this was no way inconsistent with 
the purpose for which the Jand was let out, and that the act of 
the defendant was an improvement within the meaning of section 
76 of the Bengal Tenancy Act. Referring to the matter of the 


‘other tank which existed at the time of the excavation of the 


tank in question, the Subordinate Judge makes the following 
observations: " Though before constructing the tank there was 
another old tank near the defendant's house, there is nothing to 
show that it contained clear water fit for the purpose of drinking 
without any injury to health. Had it been so, the defendant 


‘would not spend a large sum of money in digging another new 
tank." Then, the Subordinate Judge goes into the question, 
"whether the plaintiff being one of the landlords could alone 


maintain tbe action, and, having regard to the provisions of 
section 188 of the engal Tenancy Act, he has expressed the 


E opinion that the suit could notlie at his instance alone without 


joining the other co-sharers. Another question ‘was raised by 
the defendant and that was one of limitation. The Subordinaté 
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Judge has held that inasmuch as the suit was not brought 
within two years from the date of the construction of the tank 
it is barred by the two years’ law of limitation as provided by 
Art. 32 of the Indian Limitation Act. 

Now, referring in the first instance to the question whether 
the tank dug by the defendant is an improvement within the 
meaning of section 76 of the Act, it will be observed upon Clause 
(2) of the said section that the construction of wells, tanks, water- 
channels and other works for the storage supply or distribution 
of water for the purpose of agriculture or for the use of men and 
cattle employed in agriculture are improvements within the 
meaning of the section until the contrary is shown. Now, in 
order to make that section applicable it must in the first instance. 
be shown that the tank in question was excavated for the purpose 
of agriculture, or for the use of men and cattle employed in 
agriculture. . The Subordinate Judge has apparently not addressed 
himself to this matter. He seems to have considered that if the 
purpose for digging the tank was to supply good drinking water, 


it would be enough for the purpose of the section in question, . 


Irrespective of this, we are informed by the learned vakil for the 
appellant, and the learned vakil for thé respondent has not con- 
tradicted ‘the statement so made, that there is absolutely no 
evidence upon the record that the tank in question was excavated 


for the purpose of providing the defendant and his people with. 
good drinking water. If that is so, it is obvious that the require-. 
ments of section 76 to which we have referred have not been. 
complied with. Moreover, as we have already mentioned, at the, 
time gf the excavation of the tank in question, there was an old, 


tank near the defendanc’s house. The Subordinate J udge seems. 
to think that it was for the landlord to show that it contained 
clean water fic for the purpose of drinking without any injury. 
to -health, and because -he, the landigrd, did not prove. this, 1t 

must be taken that the tank in question was required „for the. 
purpose of providing good drinking water to the defendant and. 
also for the, purpose of agriculture ; for, Otherwise, as the. 
Subordinate. J udge says, the defendant would not have apenta. 
large sum of money in digging the tank. We are unable to. 
afirm this proposition as correct, If there was a tank gear 1 the ` 
defendant's homestead, the defendant might have improved. ‘that 
tank and made it fit for the purpose of providing himself with 
good drinking water. Howevér that may be it was in the’ ‘ake è 


instance necessary for the defendant-to show that this tank way 


$ 
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required for the purpose of providing drinking water and for the 
purpose of agriculture, There is no evidence to that effect ; and 
we think that the judgment of the Subordinate Judge, so far 
as this matter is concerned, cannot be supported. 

So far as the second point is concerned, the learned vakil for 
the respondent has very candidly admitted that the suit which 
the co-sharer landlord, the appellant before us has brought is not 
an act which falls within the scope of section 188 of the Bengal 
Tenancy Act. The suit was, as already mentioned, for the pur- 
pose of compelling the defendant to fill up a tank which he had 
wrongfully excavated in one part of his holding and, in the 
alternative, for damages. The suit in question was not one 
which the whole body of the landlords is required or authorised 
to bring under the Bengal Tenancy Act. That being so, we 
hold that the Subordinate Judge is wrong in the view that he 
has expressed in regard to the applicability of section 188 to this 
case. 

Lastly, as regards limitation, Art. 32 of the Indian Limita- 
tion Act provides for a suit against one who, having a right to 
use property for specific purposes, perverts it to other purpose, 
the limitation provided being two years from the time when the 
perversion first becomes known to the person injured thereby. 
All that the Subordinate Judge has found upon this matter is 
that the suit has been instituted more than two years after" the 
date of the construction of the tank. But that is not enough 


for the purpose of the Article in question. It must be found 


that the plaintiff landlord became aware of the excavation more 
than two years antecedent to the institution of the suit.* The 


learned vakil for the respondent on the matter being put to him, | 


admits that there is no evidence on the record showing that the 
plaintiff was cognizant of the excavation of the tank in question 
at any time more than two years antecedent to the suit. No 


doubt, it does appear that he is a resident of the same village 


where the holding of the defendant is situated. But it does not 
necessarily follow that he was aware of the excavation of the tank 
before the time when he says he became aware of it. Upon these 
grounds, we think that the judgment of the lower appellate Court 


i 


must be set aside and that of the Court of first instance restored ` 


with costs. 
ATM O Appeal allowed-: suit decreed, 
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oes Str Ceci] Brett, Knight, Fudge, and Mr. Fustice 
Sharfuddin. 
YUSUF GAZI 
v. 


PAYARANNESSA BEWA AND OTHERS." 

Bengal Tanancy Act (VIII of 1885), See, 187— Date of the sale" —" Has 
xotios "— Incumbranos, when ananiled—Vulloo, | sermon of— Application, 
date of. 

The words “date of the sale" in seotion 167 of tha Bengal Tenancy Aot, 
mean the actual date of the sale and not the date of the confirmation of the 
pale, i 

The words “has notioe" In section 167 of the Bengal Tenancy Act, mean 
“ has knowledge or information " and not “ has received a notice.” 


The incambrance is annulled from the date on which the notloe is served 
on the incumbranocerand not from tho date on whioh an application by the 
purchaser under the Bengal Tenancy Act, is made to the Collector. 

Appeal by the Plaintiff. ° 

Suit for ejectment. 

The land in dispute covered by a fama of Rs. 18 was held 
by the defendant No. 26 under the defendant No. 27. In 
execution of a decree for its own arrears, the yama was sold free 
of incumbrances and purchased by the plaintiff on the 15th 
May, 1905. The plaintiff took formal possession of the land 
through the Court on the doth May, 1906 and then on the 
asth June, 1906, he went to take actual possession of the lands. 
The defendants Nos. 1 to 25, who set up samai right in the 
lands under defendant No. 26, did not allow him to enter into 
possession of them, On oth November, 1906, s.e. more than 
a year "after the date of the plaintiff's purchase an application 
was made under section 167 of the Bengal Tenancy Act for 
service of notice on them by the plaintiff. The plaintiff instituted 
this suit on the 13th March, 1907. The defendants Nos. 1 to 3 
only contested the suit, pleading inter alia that the plaintiff had 
no right or cause of action, that the notice under section 167 
of the Bengal Tenancy Act was not legal and valid and was not 
legally and properly served. The Court of first instance decreed 
the suit. The lower appellate Court holding that there was no 
proper service of notice in tims under section 167 of the Bengal 
Tenancy Act, decreed-the appeal. The plaint then appealed 
to the High Court. 

Appeal from Appellate Docrea No. 1248 of 1902, against the decree of 


Baba Nath San, Subordinate Jaiga of Jessore, dated the 22nd April, 1902, 
Song dre that us Babu Debendra Bejoy Boss Munsiff of Jesxore, dated the. 
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Mr. Z. R. Zahed and Mouwlot Nuruddin Ahmed for the 
Appellant. E l 

Babus Biraj Mohan Mojumdar and Narendra Kumar Bose 
for the Respondents. 

The judgment of the Court was-delivered-by 


Brett J.—In support of this appeal, the following points 
have been raised :—/rs¢, that, in section 167 of the Bengal 
Tenancy Act, the words “date of the sale" maan not the actual 
date of the sale but the “date of the confirmation of the sale.” 
To support this contention, we: have been referred to the 
provisions of section 169 of the same Act and we are also 
informed that the provisions of the Sale Law go to support this 
view. Itis only necessary to point out that section 169 was 
amended by the introduction of the words ‘date of the confirma- 
tion of the sale " for “date of the sale and that, in the section 
referred to, section 167, the date expressly mentioned is the “ date” 
of the sale ” and not the “ date of the confirmation of the sale," In 
the Act No, XI of 1859, section 33 the. period within which a suit 
must be brought is expressly stated to bę “ within one year from- 
the date of the sale becoming final and conclusive." No other autho-. 
rity has been laid beforeus to support the contention that the, 
words “ date of the sale" in section 167 must be read as the date 
of the confirmation of the sale aad we see no reason to differ 
from the finding of the lower appellate Court in this point. 

Next, it has been urged that the Judge of the lower appellate 
Court was in error in supposing that the plaintiff had notice: 
of the incumbrance before the month of June in the year in 
which the notice was served. The learned Subordinate “Judge, 


-on reviewing the facts has come to a finding of fact that it is. 


clear that the plaintiff had intimation that persons other than- 
the debtor were cultivating the land and, in such circumstances, 
it was certainly necessary for the plaintiff to ascertain-in what: 
capacity those persons were cultivating the land so as to ascertain 
whether or not there was any incumbrance on the land. Tha 
learned Counsel for the. appellant seems to suggest that tha 
words ‘has notice" in section 167 mean " has receivedia notice." , 
We think there is no justification.for that suggestion and that 
$ bas notice” means has knowledge or informatign., In. this: 
AN the lower appellate Court has found that the plaintiff. had! 
knowledge or information that there was an incumbrance on the 
holding more than a year before the service of the notice and’; : 
We see no reason to differ from it, ^ | | ERE ass 
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Lastly, it has been suggested that the responsibility “for the 
service of the notice under section 167 of the Bengal Tenancy Act, 
rested with the Collector and not with the plaintiff, the purchaser, 
and that, after he had presented to the Collector his application, 
for service of the notice, from that date the incumbrance must 
beco nsidered to have been aunulled. This is not in accordance 
with the provisions of the Act nor is it, in our opinion, an 
argument which cau be maintained. The notice was presented 
to the Collector for the purpose of service on the incumbrancer 
but, at the same time it was the duty of the person presenting 
the notice to give the Collector such assistance as was necessary 
to enable hin to serve it on the person for whom it was intended. 
The law expressly provides that the incumbrance shall be 
annulled from the date on which the notice is served on the 
incumbrancer and not from the date on which the application is 
made to the Collector. 

These are the three main points taken iu support of the 
appeal and, in our opinion, they fail. The lower appellate Court 
appears to have gone carefully into the case and we see no reason 
whatever to differ from the conclusion at which that Court has 
arrived. The appeal must, therefore, be dismissed with costs. 

X. T. M. i Appeal dismissed. 


t 
Ld 


Before Str Asutosh Mookerjes, Knight, Fudge, and 
Mr. Fustice Beachcroft. 


BINAPANI DEBI 
. l v. 
SASHIBHUSAN SINHA.* 
Appsal— Decree, copy of, non-Aling ef—adl Proosdure (oda (dot V ef 1808), 
0.41 R.1(1)—Apypeal regisisred on misstatement of fad. 
When a copy of a decree was not attached to the memorandum of appeal 
as required by Order 41, Rule 1 (1), of the Code of Olvil Procedure, and on a 
misstatement of fact that the decree .had'not been drawn up, the appeal was 
registered, but it subesquently transpired that the deoree was in existence 
when the oopy of the judgment alone was taken : 
Held, that the memorandum of appeal should be rejected. 
Appeal by the Petitioner. 
"Application to set aside or revoke the grant of Letters of 
Administration with the will'annexed in favour of the Opposite 
Party. 
“+. The lower Court rejected the petition to set aside the grant 


>. +à al from Original Decree- No, -216 of 1910, against the deoision 
of J. N. Hitte, Beg., District Judge of Bankura, dated the llth January, 1910, 


133° 


OVI. 
1913. 
oye 
Yusuf Gasl 
LA 
Paygrannessa Bewa. 
Breda, J, 


June, 18. 
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of the Letters of Administration on the 11th January, 1910. 
On the rath April, 1910, the petitioner filed an appeal to the 
High Court. A copy of the decree was not attached to the 
memorandum of appeal, and when objection was taken by the 
Deputy Registrar, the vakil for the appellant was instructed to 
state that the decree had not been drawn up. The appeal was 
accordingly registered. During the time of the hearing, a 
preliminary objection was taken by the respondent -to the 
hearing on the ground that the memorandum of appeal was 
bad as the copy of the decree was not filed with it. 

Babu Sarai Kumar Mitra for the Appellant. 

Bubu Samatul Chandra Dutt for the Respondent.. 

The judgment of the Court was delivered by ; 

Mookerjee J.—This appeal plainly does not comply with 
the provisions of the Civil Procedure Code. A.copy of the 
decree was not attached to the memorandum of. appeal as 
required by Order 41, Rule 1 (1); and when objection was taken 
by the Deputy Registrar, the learned vakilfor the appellant 
was instructed to state thatthe decree had not been drawn up. 
The appeal -was accordingly registered. As a matter of fact, 
it now transpires, the judgment was delivered on tbe. rith 
.January 1910 and the decree was drawn up on the 15th January 
1910. The appellant applied to the Court below for a, copy 
of the judgment on the rst February 1910. That copy was 
ready for delivery to her on the sth February 1910. At that 
time, the decree was in existence. Consequently there is no reason 
why an application should not have been made for a copy of the 
decree as well. The memorandum of -appeal is thus not in 
conformity with the provisions of the statute which, it will be 
observed, authorises the Court to dispense with the production 
ofa copy of the judgment alone and not of the decree also. 
That the production of a copy of the decree is essential has not 


‘been and cannot be disputed: Kamala v. Tarapada (1). The 


memorandum of appeal must consequently be rejected. The 
course we adopt is in accordance with that followed in Hes 
Chandra Bakshi v. Vadub Chandra Bakshi (2) mentioned in 
Khtrode Sundari Debi x. Vrnanendra Nath Pal (3). 

We may add that the appellant has not offered to produce 
a copy of the decree ; but, even if such an offer had been made, 
the memorandum when perfected would obviously be out of time, 


© (1) (1910) 15 O, L, J. 498 (3) (1901) 16 O. L, J, 116, 


(8) (1901) 6 C, W, N, 285. 
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cand could not be entertained without an order for:its' reception 
under section 5 of the. Limitation Act; there are, however, no 
materials before the Court, at present, to icd an order, under 
that section. 

The appeal will stand dismissed, but without costs. 





A. T. M. : Appeal dismissed. 
Borg Str Asutosh Mookerjee, Knight, Fudge, and Mr. Fusice 
Beackcroft. | 
RAGHU SINGH 
» 


SHEW PROSAD RAI.* 


Civil Procedure Codo ( Aot V of 1903), Bec. 144— Restitution—Foroible 

disposession after deoroo— Suit — Limitation, 

The respondents brought a sult against the appellants for declaration of title 
to immovable property, for confirmation of possession, and in the alternative 
for recovery of possession. The suit was decreed on the B's August 1908 by 
the first Oourt, On the 3nd September, 190%, the sucoegsfnl plaintiffs obtained 
by force possession of the disputed property. On the 10th June 1910, the lower 
appellate Court discharged the decree of the Oourt of first instance; this 
reversal was affirmed on appeal to the High Court. The appellants.prayed for 
delivery of possession of the property together with the profits enjoyed In the 
interval by the respondents by virtue of Tet pusceslon, Res ea T4 
of the Coda of Olvil Procedure: 

Held, that the application was maintainable m seation 144 of the Code 
of Civil Procedure. 

Section 144 of the Code of Oivil Procedure ís not to be narrowly construed 
so as to restrict its application ; it was enacted with a view to shorten litigation 
and afford speedy relief. 

. Becton 144 of the Code of Civil Procedure is not limited to restitution of 
what may be technically described as mesne profits ; and if an appropriate order 
for restitution is made thereunder, no question of limitation arises, 

The Court will not, in the interests of justice, be astute to force the parties 
toa separate anit merely to allow the i aii of Hmitation to bo raised in & 
case of this description, 

Appeal by the Applicants (Defendant). 

Application under section 144 of the Code of Civil Proce- 
dure for restitution of possession of property with profits. 

The facts of the case stated shortly were as follows: A suit 
for declaration of title to immovable property and for confirmation 
of possession and in the alternative for recovery of possession 
was brought by the respondents against the appellants. The 
suit was decreed on the 31st August 1903 by the first Court, Soon 


* Appeal from Appellate Order No 563 of 191], against the order of Babu 
Kisorl Mohon Sikdar, Subordinate Judge of B pur, dated .the 18th. Septenft 
ber, 1911, affirming that of. Mr, E. A. Khan, Munaift of Boguseral, dated the 
4th: July, 1911. R : 


June, 11, 
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after on the and September, 1903, the successful. plaintiffs took : 
forcible possession of the disputed property. The decree of the 
first Court dated the 31st August, 1903, was ultimately, on the: 
Ioth June 1910, set aside by the lower appellate Court. The 
decree of the appellate Court was affirmed on appeal by the 
High Court. An application was then made by the defendants. 
under section 144 of the Code of Civil Procedure praying for 
delivery of possession of the property together with the profits 
enjoyed in the interval by the plaintiffs hy virtue of their posses- 
sion. The Courts below dismissed the application on the ground 
that it was not maintajnable under section 144 of the Code of 
Civil Procedure, inasmuch as according to the case of the appli- 
cants the plaintiffs did not obtain delivery of possession by execu- 
tion of the decree. The Courts below also held that the only 
remedy of the applicants was by way of suit for ejectment and 
mesne profits, The applicants appealed to the High Court. 

Babus Bira; Mohon Mojumdar and Surendra Nath Ghosal' 
for the Appellants. l 

Babu Karunamoy Bose for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee J.—This appeal is directed against an order by 
which the Court of appeal below, in concurrence with the 
Court of first instance, has refused an application for restitytion 
under section 144 of the Code of Civil Procedure of 1908. 
The circumstances under which that application was made may 
be briefly stated. The respondents commenced an action against, 
the appellants on the 9th February 1903 for declaration qf title 
to immovable property, for confirmation of possession, and, 
in the alternative, for recovery of possession. The suit was 
Becreed on the 31st August 1903 by the primary Court, in these 
terms :“ The plaintiffs do get confirmation of possession, and, in 
the alternative, khas possession." Upon appeal, this decree 
was confirmed by the District Judge on the 19th February 1904. 
On appeal to this Court, the decree of the District Judge was 
set aside on the 2nd March 1906 and the case was remanded. 
for reconsideration. The District Judge, on the 18th August 
1906, again affirmed the decree of the original Court. On 
appeal to this Court, this decree was set aside.on the 6th April 
1910 and the case was again.remanded. On the roth June 1910, 
the District Judge reheard the appeal and discharged the decree 
@f the Court of first instance. The decree of the District Judge 
has been this day affirmed by this Court. The position, therefore, . 


Von, XVf-] idu odvat. 


is that the erroneous decree of thé Court of first instance was in 
full operation from the 31st August 1903 to the roth June 191o. 
The case for the appellants is, that, on the 2nd September 1903, 
the successful plaintiffs by force obtained possession of the disputed 
property; they pray accordingly that under section 144 of the 
Civil Procedure Code the plaintiffs respondents be directed to 
deliver up the property together with the profits enjoyed in the 
interval by virtue of their possession. The Courts below have 
dismissed the application on the ground that it is not maintainable 
under section 144, inasmuch as according to the case of the 
applicants, the respondents did not obtain delivery of possession 
by execution of the decree, The Courts have held in substance 
that the:only remedy of the appellants is by way of a suit for 
ejectment and mesne profits, In our opinion, this view cannot be 
supported. e i a 


Section 144 provides that where and in so far asa decree 
is varied or.reversed, the Court of first instance shall, on the 
application of any party entitled to any benefit by way of 
restitution or otherwise, cause such restitution to be made, as will, 
so far as may be, place the parties in the position which they 
would have occupied but for such decree or such part there- 
of as has been varied or reversed: and for this purpose the Court 
may make any orders, including orders for the refund of costs 
and for the payment of interest, damages, compensation and 
mesne profits, which are properly- consequential on such variation 
or reversal. Sub-section (2) of the section further provides that 
ho suit shall be instituted for the ‘purpose of obtaining any 
reatitlition or other relief which could be obtained by applícation 
under sub-section (1). It is worthy of note that the section 
does not expreasly stafe that the suceessful party becomes 
entitled to the benefit by way of restitution, only when he has 
been deprived of the property in execution of a decree which is 
ultimately set aside ; and we ought not to adopt a narrow 
construction 80 as to restrict the application of this salutary 
. provision of the law, which was enacted with a view to shorten 
litigation and afford speedy relief, In the case before us,-on the 
31st August 1903, the plaintiffs were declared to be the rightful 
proprietors of the property. If, as the appellants allege, the 
successful party subsequently obtained, possession, that possession 
must be attributed to the décree in their favour. Indeed, it has 
not: been suggested to us that after the date of the decree, the 
respondents,could have taken possession of this property. under 


t4? 
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any independent claim of right; and as they held the decree 
in their favour, their possession, at that stage at least, could not 
be deemed wrongful, No doubt, it has ultimately transpired 
that the decree was erroneously made and therefore the plaintiffs 
are liable- to restore the property to the appellants. In so far as 
restitution of the property itself is concerned, it has not been 
seriously contended that a separate suit should be brought ; 
in fact, it is conceded that the institution of a separate suit for 
the purpose would be an idle formality, as there could obviously 
be no pretence of an answer to the claim. But, if for the purpose. 
of restitution of possession, section 144 is applicable, it 1s 
difficult to "appreciate why in so far as restitution of profits is 
concerned, the section should be differently interpreted. It may 
be conceded, as observed in Safaraddi v. Durga Prosad (1), that 
section 144 does not create a new substantive right, but merely. 
affords a convenient procedure. Here, however, uo question 
can poesibly arise as to the liability of the respondents to restore 
the profits received by them. What was said by Lord Cairns in 
President and Governors of Magdalen Hospital v. Knotts (2), 
namely, that when avoidable grant has been made, as the grant 
is valid till avoided, the right to mesne profits does not exist, is 
plainly of no assistance to the respondents. When the erroneous 
decree of the original Court was ultimately reversed, the only 
possible justification for their possession disappeared, and. we 
cannot discover any conceivable principle of justice, equity and 
good conscience under cover whereofthey may claim to retain 
the profits. Their learned vakil has fully realised this position, 
and, has, as a last resort, argued that the appellants should be 
driven to a new suit to recover the profits. He has frankly 
confessed that if the plaintiffs are thus driven to institute a new 
suit, they may be met by the plea that they are entitled to recover 
profits only in respect of three years antecedent to the suit, 
although as a matter of fact they have been kept out of possession 
of the property for nearly seven years. Whether a plea of 


- limitation can be successfully taken under such circumstances, 


is at least open to serious doubt in view of the decisions in 

Surno Moyes v. Shoshee Mukhes (3). Dhunput v. Saraswati (4), 

Rangayya v. Bobba (5) and Holloway v. Guneshwar Singh (6). But; 

even if it be assumed that the plea of limitation may be urged with 

some plausibility in a suit for recovery of the profits, that is all 
- (1) (2013) 18 0, L. J. 1.88 z (4) (1891) L L. B, 19 Oalo, 987, 


e (2) (1879) 4 A n De UN (5) (1908) I. L, R^ $7 Mad, 148, 
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the greatér reason, why relief should be afforded under section 144." DIVI. 
Tnat section, it may be observed, is not limited to restitution of 1913. 
what may be technically described as mesne profits, and if 
an appropriate order for restitution is made thereunder, 
no question of limitation arises. The Court will not in the 
interests of justice be astute to force the parties to a separate ‘suit, mene J 
merely to allow the question of limitation to be raised in a case -~ 
of this description. The appellants were not in a position to insti- 
tute a suit against the plaintiffs respondents before the roth June 
I9IO when the suit was ultimately dismissed ; and they cannot 
now be justly driven to another suit to be restored to the|position 
they would have occupied but for the erroneous decree, We may 
further point out that the principle embodied in section 144 is of 
much wider application than the section iteslf, as is clear from 
the decision in Bens Madko v. Pran Singh (1) where the doctrine, 
of restitution was applied to a case in which an auction-purchaser 
had taken possession of the property, and after the reversal 
of the sale, was held liable to make restitution to the judgment- 
debtor. 4 

The result is that this appeal is allowed, the orders of the 
Courts below set aside, and the case remanded to the Court of 
first instance in order that the facts may be investigated. The 
appellants are entitled to their costs in this Court as well as iri 
the Court of the District Judge. We assess the hearing fee in 
this Court at three gold mohurs. The costs in the Court of first DAD 
instanco will abide the result. All the papers which have been 
produced in this Court will be made part of the record and 
transmitted to the Court of first instance, which will consider the 
question of their admissibility. 
A. T, M, Appeal allowed: case remanded, 

Y s ` (2) 911) 150. L, J. 187, l 


* 


v 
Raghu Singh 
T. 

Shew Proead Ral. 


Before Mr. Fustice Mitra and Mr. Fustice Bell. 
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Swit, odio qf —Nomirasaf erable holding, portion qf, purchaser g 


The purchaser of a portion of à non-transferable holding has a subsisting 


* A um pupal Ae peers cio ror DN suc asi radius 
Babu Purns ‘Chandra De, Subordinate Judge, lst Oourt, Os Dun dated tha® 
30 Marc, 19 affirming that of Moalyi Abdur Rahim, Monat ed 
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rjghtthough the landlórd may not recognise him. The landlord may ud 
recognise the right but the right transferred cannot be denied. 

À suit for & declaration by & mortgagee of &. portion of & non- transferable 
holding that a decree obtained by the landlord against the vendor of the 
plaintHf for arrears of rent was ames and SOON e as ee the 
plaintiff is maintainable ' : 


Appeal by the Defendant first party. `- deest 

The facts of the case briefly stated were as follows: A mort- 
gagee of- a "portion of- a non-transferable holding brought a suit’ 
for a declaration that the decree obtained by the defendants 
first - party. against the defendants second party for arrears ofrent 
was fraudulent and inoperative as against. the plaintiff and for 
fecovery of the sum of money paid by the plaintiff for satisfaction 
of the said decree. The ‘plaintiff's allegation was that he was 
compelled* to pay the amount as his mortgage right which he had 
obtained by assignment from the third party ‘defendants would 
have been‘ jeopardized by the sale forarrears. The lower Courts’ 
found that the decree was fraudulent and was intended to defeat 
the right which the plaintiff had-obtained by assignment. The 
suit was decreed by the Courts below. Hence this appeal, ` 


' Babu Joy Gopal Ghoska for the Appellant. 
| Babus Umakali io diti and Kukwant Sahat for the Res 
pondent. 
C The judgnient of the Court was delivered by 


— Mitra J.—This is an appeal in an’ action for a declaration 
that the decree obtained by the defendants first party against the 
defendants second party for arrears of rent is fraudulent and- in- 
operative as against the plaintiff and for recovery of the sum of 
money paid by the plaintiff for satisfaction of the said decree. 
The plaintiff said that he was compelled to pay the amount as his 
mortgage right which he had obtained by assignment from the 
third party defendants uu have been jeopardized by the sale 
for arrears. m 

The-lower Courts have held that the annual rental of the 
holding was Rs. 22, whereas in thejrent suit the claim was at the 
rate of Rs. 60 and that no arrearg were due and still the first party 
defendants had sued the second party defendants and obtained a 


decree, The lower Courts have accordingly found that the decree 


was fraudulent and was intended to defeat the right which the 
plaintif had obtained by assignment from the defendants third 
party. Bo oy * 
Two, questions have been argued before us, The first i that 
the holding’ to a portion of which thq plaintiff has obtained.a 


ta 


Vor. XVL] HIGH (OUBT. — 
mortgage right was not transferable by custom or local usage'and 
the lower Courts -did not coms to any finding on this question. 
The secondi is that certain documents which were tendered. in 
* time were improperly rejected. l 
As regards the second contention, the lower Court RTE 
its discretion in rejecting the documents and no ground has been, 
made out for our directing the lower Court-to receive them, 


kA 
Lu 


As regards the first point, the contention raised is that for the 


purposes of this appeal, it must be assumed that the holding was, 
not trausferable ani the plaintiff, having a mortgage interest in 
respect ofa portion has no Jocus standi. to sue and he cannot 
question the validity of the decree, " e s 

` We are of opinion that this contention is. .not sound. In 
Kabul Sardar v Chunder Nath Nag Chowdhry (1) the Court held 
that a purchaser ofa portion of a non-transferable holding could- 
not be ejected. He has a subsisting right though the landlord 
may not recognise him. The landlord only looks to the recorded 
tenant. But the right cannot.be denied and in the present case, 
the right would have been seriously affected, if the amount of the 
decree had not been paid by the plaintiff. We cannot hold that 
the plaintiff had no Jocxs di We accordingly dismiss this 
appeal with costs, ` 


A. T. M. AE. Appeal dismissed, 
a m (1) (1893) T. L. R. 20 Calo. 590. : 


Before Mr. Fustice Casperss and Mr. ¥ustice PARRAS 
GADADHAR GHOSE 
EM E v. * 
THE MIDNAPUR ZEMINDARI Co. Lr».* 
Buit, maintainability of— Nen-trantforablo holding, purchaser sed deored— 
; Fraud. 

Te la nan fa any person wool by fraud to impeach it, and to sue to set 
aside the results accruing from such fraudulent oonduot. 

, A purchaser of à non- -transferable holding has a subsisting right inspite 
of the non-recognition of the same by the landlord.. The landlord may not 
recognise the right but the right transferred cannot be denied. 

Where the plaintiff was absolutely shut out from showing that there vas 
collusion between his vendor and the vendor's landlord, and owing to such 
fraud the Coprt was prevailed upon to pass a deoree, which it should not havé 
passed, it was hald that he had sufficient interest to maintain an action, whether 
the jotà was transferáble, or not., 

Petit SsÀw-v. Hari Mahanti (1) distinguished. 

* Appeals from Appellate Deorees Nos. 1974 and 2097 of 1906, 

-Perbu Jogendra Nath Mitter, Subordinate Judge, 2nd Court, 


A 
ted the llth „June, 1906, affirming those of Babu Manmatha Nath RE 
icum ord Oourt, Midnapor, dated the Gth December 1905. 


cito a q 41241800] I. L.H, 17.Calo; 789,5 O, WiN, 146, ^ S" 
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Appeal by the Plaintif. 


The plaintiff was a purchaser of a non-transferable occupancy 
holding. The landlord brought suits for rent against the vendor 
of the plaintiff and obtained decrees. The present suits were : 
brought for declaration that the rent decrees were fraudulent, 
that the plaintiff was not bound by those decrees and that the 
jote could not be sold in execution thereof. The suits were: 
dismissed in both the Courts below, but the substantial issue 
u whether the decree in question is fraudulent, and liable to be 
set aside" was not gone into. The lower appellate Court was 
of opinion that the plaintiff claiming as transferee of the jote was 
entitled to maintain the auit, but it had found in agreement with 
the Court of first instance that as the jote was a non-transferable 
one, the plaintiff had no interest to support his character as such. | 
The plaintiff, therefore, appealed to the High Court. 

Babu Foy Gopal Ghoska for the Appellant. 

Babu Tarak Chandra Chakrabart for the Respondent. 

The judgment of the Court was delivered by 


 Caasperss J.—The plaintiff appellant before us purchased 
a certain joée from one Arun Chunder Biswas who had held that 
jote under the defendant Company. The defendant Company 
obtained.two decrees for rent against Arun Chunder Biswas, and 
the plaintiff instituted two suits giving rise to the present second 
appeals for declaration that the rent decrees were fraudulent, 
that the plaintiff is not bound by those decrees, and that the 
jote could not be sold in execution thereof. 


The suits have been dismissed in both the Courts below: 
but the substantial issue No. 7. ' Whether the decree in question 
is fraudulent, and liable to be set aside," has not been gone into. 
The Subordinate Judge thought that the plaintiff claiming as 
transferee of the fote was entitled to maintain the suit, but he has 
also found in agreement with the Court of first instance, that the 
jots was a non-transferable one, and that therefore the plaintiff 
had no interest to support his character as such. The arguments 
before us must proceed, and have proceeded on the finding that 
the yote of Arun was found to be a non-transferable fote. 


The contentions raised are the following :—-first, that the 
plaintiff by his purchase obtained a sufficient interest to maintain 
the suit ; secondly, that it was not necessary in the present litiga- 


@tion to prove that occupancy rights are transferable by custom ; 
‘thirdly, that-in a suit based on an allegation of fraud, the plaintiff 


can sucoeed if he can prove the fraud alleged ; fomrthly, that the ` 
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question whether occupancy rights are transferable or not, is not 
relevant to the present inquiry ; tly, that the case should go 
back for a determination of the seventh issue already mentioned ; 
eand lastly that the landlords having withdrawn a certain amount 
deposited by the plaintiff, therby recognised the transfer. 

In the view that we adopt, it will be necessary to send back 
the case fora determination on the merits. In paragraph 4 of 
the plaint-there was a distinct allegation not only of fraud, but, 
also of collusion between the landlord and.the plaintiff's vendor. 
It is open to any person affected by such a fraud to impeach it, 
and to sue to set aside the results accruing from such fraudulent 
conduct. 'Thelearned Subordinate Judge has distinguished the 
case of Asgar Ali v. Asaboddin Kast (1). From the observations 
of the learned Judges, at pages 139 and 140, it will appear that 
they held that the transferee of a holding which has not been 
recognised is nevertheless entitled to protect what interest he 
has, and that he can, therefore make application under sections 
310A and 311 of the Civil Procedure Code ; and in making these 
observations they referred to the case of Kabil Sardar v. 
Chunder Nath Nag Chowdhry (2). The latter decision was 
approved (by Mitra and Bell JJ.) in Zrakamdeo v. Ramdown (3), 
where it was said that the purchaser of a portion of a non-trans- 
ferable holding has a subsisting right inspite of the non-recogm- 
tion of the same by the landlord. -Of course, the landlord will not 
recognise the right but the right transferred cannot be denied: 
The case before us appears to be even-stronger, because the 
question of fraud has not been gone into. The plaintiff has been 
absolutély shut out from showing, if he is able to show, that there 
was collusion between his vendor and the vendor’s landlord. If 
owing to such fraud the Court was prevailed upon to pass decrees, 
which it should not have passed, the plaintiff is entitled to go into 
the;matter and he has: sufficient interest to maintain the action 
whether the sozs is transferable or not. 

The learned vakilfor the respondent relies, qafüculsm on 
the case of Patt Sahu v. Hari Makant (4). That, however, was 
nota case involving a mere declaration, but other reliefs, includ: 
ing confirmation of possession, and it may be clearly. EE 
from the case with which we are now dealing. 

For these reasons, we are of opinion that the judgment of 
the appellate Court cannot be sustained, and we accordingly 


--. (3 (1904) 9 0. W, N, 184. (5) (1908) 16 0. L J. 189, 


(3) (1803) I L. B., 30 Oslo 590. (4) (18007: 50, W. N. 136, dis 


- ©. s dU ec 


€ 1908, modifying the d 


THN OALOUTTA LAW JOURNAL. [Vous XVI, 


allow these appeals and send back the cases to the Court of firsp 
instance for disposal of the other issues in due course; "ae 
! .The plainiiff appellant is entitled to a. refund of the Coürt- 
fees paid on.his memorandum of appeal. The other costs wills 
abide the. result. a 
^A. T. "M, $5 Appeal allowed ; case — 
: Before Sir Lawrence Senkins, K. C. I. E; Chief Fustice, b 
and Mr. Fustce IN. Chatterjee. 


JARIP KHAN AND ANOTHER 
DURFA BEWA AND OTHERS, ^ . : 
Sub-leass—-Raiyat— Permanent tonansy— Heg tration, affect of —Bengal Tenancy 
_ Aat ( VIII of 1885), Beo 85, 8ub-Goo, S—Insiem Registration Aot (III of 
1817), Bae. 40— Indian Kcidenoo Aot (I of 1872), Sec. 91. 


E Under section 88, 8ub-section (2) af the Bengal Tenancy Aot, a gub-Icase by & 
ratyat purporting to create a permanent tenanoy is inadmissible for registration 
and if notwithstanding it is registerd ıt must be deemed as unregistered Under 
section 49 of the Registration Act such a dooument is inadmiemble in proof of any 
transaction affecting such property, Oral evidenoe of such grant.is also, 
excluded by section 01 of the Evidenoe Act, Lalla Surabh Narain v. Catherina. 
Sophia (1) and Manih Barai v. Bani Charon Mandal (3) distinguished, 
-. The facts of the case are as follows ; N IN. 
Azim Malla, Chand Malla, (predecessor-in-interest bf the 
defendants Nos. 1, 2 and 3). and Fakir Malla (predecessor of the 
defendants Nos. 4 to 8) were interested in equal shares in a 
certain occupancy holding specified in the plaint. Azim Malla’s 
one-third share devolved upon his son Meher. Malla.* Subse- 
quently Meher Malla made a gift under an instrament in writing 
dated roth Sraban, 1309, in favour of his son-in-law Faijuddin 
Munshi (defendant No. 11) who, in his turn, granted a, lease’ in 
perpetuity to the plaintiff under a patta dated 12th Aswin 1314. 
The defendant No, 11 then left. the village and the landlords 
resisted the plaintiff's possession, whereupon. the plaintiff got 
fresh settlement from the landlord and came into. rightful posses- 
sion as jofsdar and paid the landlord's rent, As the plaintiff was 
dispossessed of one plot of land by defendant No. 2 and others, in 
Sraban 1313 and was dispossessed of the rest by the principal 
defendants in Kartik 1313 be sought to recover possession, _ 
k A fiom Appellate Decree-No 2482 of 1908, against the decision ‘of 


Babu Nilolohit Mukhe fie , Subordinate Judge of Pabna, dated the 24th August, 
oof Baba Ronjabihan Gupta, EHE jet PEN 


t 
kan 


dat ed the 28rd December, 1907 . i 
(1) (1898) 10, W. 5, 38, (3) (1910) ‘18 o, I J. a 
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The defendants Nos. 1 to 6-deny plaintiff's -previous possession 
and deny the possession of the plaintiff's alleged predecessors, 
Faijuddin Munshi and Meher Malla while they admit the title and, 
possession of. Azim Malla ; the defendants claim the land by right 
of possession held adversely to Meher Malla for more than 13 
years before the institution of this suit. 

> The Munsiff held against the plaintiff both on the question of 
title and of limitation. On appeal by the plaintiff the learned 
Subordinate Judge held that the suit was not barred by limita- 
tion as Meher Malla and after him his son-in-law  Faijuddin 
Munshi were in possession of the property in dispute within 12 
years of the institution of the suit but he upheld the decision of 
the Munsiff on the question of title as the sub-lease granted by 
Faijuddin to the plaintiff in perpetuity was void under, section 
85, sub-section (2) of the Bengal Tenancy Act. He further held 
that the recognition by the superior landlord as a tenant was of no 
avail to the plaintiff and the latter had no Jocus standi in the suit 
but that this decision would not bar a future suit by Faijuddin of 
his successor in interest, - ; 

Against the said judgment the above second appeal was pre- 
ferred by the plaintiff, 

Babu Brajalal Chakraverts for the Appellants : In the Tan 
suit the plaintiff claimed to recover possession from his CO- 
sharers or the co-sharers of his lessor. As the suit did not 
involve any dispute with the landlord, the sub-lease in questien 
was not affected by the provisions of section 85, sub-section (3) 
of the Bengal Tenancy Act: Zamijuddi v. Aygar (1). gb ot 
r [Jqu1Ns, C. J.—Section 85, sub-section (2) forbids, registras 
tion ; can a document that has been. registered in contravention ef 
the ‘provisions of that section be treated as 3 registered document °} 
' Itcannot. A rule has since then been laid down under. the 
Registration Act forbidding the. Registrars to register such. ox 
document. The plaintiff could however, prove the lease even 
without the document, See Lala Surabh Narain v. Catherine 
Sophia (aM. 

[Jenams; C eis that case the plaintiff had possession.] 

In this case the lower appellate Court has .held that the 
plaintif | had been recognised by the superior ‘landlord and it was 
wrong in holding that that was of no avail to him. Such recogni, 
tion. cured any defect in the plaintiff's title and in effect created a, 
title in his favour. "E 


(1) (1908) 19 QW, N. 188. . 8) ue LO W. Wi Me, gS 
9 "oko an, “os R ta - f ~oa att t- 
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^. Babus Mahendra Nath Roy, Shyama Charan Roy and Biraj 
Mohan Mojumdar for the Respondents: The cases under 
section 85, sub-section (2) have not been uniform: see Masel v. 
Keramuddi (1), Ramgats v. Shyamacharan (a) and Basaratulla v. 
Kastrunnessa (3). The case which is strongly in support of the 
other side is Manik v. Bani Charan (4). l 

[Jenxms, C. J.—The report does not give the facts of the 
case. It appears, however, from the record of the case as well as 
from the concluding portion of the judgment that the plaintiff 
had a subsisting iriterest when the action was commenced. ] 

Babu Brajalal Chakraverti in reply: The fact of the fresh 
settlement by the superior landlord has not been given proper 
effect to by the lower appellate Court. 

The Judgments of the Court were as follows : 


Jenkins, C. J.—This appeal arises out of a suit whereby the 
plaintiff prays that his jots and daryote rights may be declared 
to the lands in suit and that a decree for £&as possession may be 
passed in his favour. 

The plaintiff in this case does not rest his da on any prior 
possession that has been established, but solely upon a document. 
That document is a sub-lease by a ratyat purporting. to create a 
permanent tenancy. It, therefore, purports tocreate a term 
exceeding nine years. Section 85, sub-section (2) of the Bengal 
Tenancy Act provides that “a sub-lease by a rafya? shall not be. 
admitted to registration, if it purports to create a term exceeding 
nine years.” The duty, therefore, incumbent on the registrar 
when such a document is presented to him, is not to admit it to 
fegistration, This duty is brought pointedly to the noticd of the 
Registrar by a rule of the registration department which 
prescribes that when a sub-lease executed by a retyat purporting 
to*create a term exceeding nine years is presented for registration, 
it shall be returned at once with a note .to the following effect, 
recorded on its back, vis: not admissible under sub-section (2), 
Section 85 of the Bengal Tenancy Act (VIII of 188 5) There: 
fore, when this document on which the plaintiff rests his claim 
to succeed in this suit was presented, there can be no doubt 
ás to what should have been done. Had the law been obeyed, 
the document would not have been registered. If it had not been 
registered, then under section 49 of the Registration Act, not. 
only. would it not affect any immovable property EDDIE 


e (1) (19026 O.W., N. 916. — (3), (1906) 11 0, W., Ñ, 100. 
(3) (19003) 60, W, N, 919. (4) (1910) 18 C, I, J. 048, 
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therein but it could not be received as evidence of any transaction 
affecting such property so that for the purpose of this litigation, 
the document if not registered would not have been as though 
it did not exist. Does it then make any difference that in 
contravention of the law it was registered? I think not. To 
hold any other view would mean this that if the Registrar could be 
decieved or induced into a breach of his duty, rights would be 
created which would otherwise not exist, and that cannot have 
been the purpose of the Legislature. Therefore, it appears to 
me that this document though purporting to be registered in 
breach of section 85 of the Bengal Tenancy Act, in fact, must be 
treated as though it was not registered, for it was a registration 
in contravention of law, The result then is that we have no 
proof of this document, and as a corisequence no proof of the 
fitle on which the plaintiff rests. More than that, as I have 
already pointed out the plaintiff cannot fall back on any prior 
possession as tenant or otherwise, so as to attract in his favour 
that class of decisions of which the one Lalla Surab& Narain v; 
Catherine Sophia (1) is a type. Nor do I think that we can 
accept other evidence—oral evidence of this grant without 
contravening the provisions of section 91 of the Evidence Act 
and, in fact I do not understand that there has been in this case 
any evidence of the grant tendered other than the docümerit 
which was improperly registered. . - 

It has been. brought to our notice that there are a number of 
cases in which the provisions of section $5 have come under 
consideration : but none has this particular point been the actual 
basis of a decision. In this case, we have had the advantage 
of clear and' pointed arguments and they appear to me tooutweigh 
the dicta brought to our notice, There is one case which calls 
Jor particular notice, the case of Manik Barat v. Bani Charan 
Mandal (2), which; at the first blush, presents some resemblance 
to the present, but its actual circumstances did not call for or 
elicit a decision on the precise point with which we are concerned, 
We have examined the record, and find that what was actually 
decided is to be found at page 563 where the Court pronounced 
its final conclusion inthese words " we must therefore hold that 
jn the case. before us the suit ought not to. have been dismissed 
on the ground that the plaintiff. had acquired, no. valid title to 
the property because even though. the instrument under which 
he claims be inoperative under section 85, of the Bengal adn 
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Act, he had a subsisting interest when the action was commentced.’’ 
Had it there been actually decided that section 85 clause (2) had 
the limited operation for which the aopellant contends before 
us, we should of course have followed that decision. But oyr view, 
rests upon this, that whatever may have been the intention of the 
Legislature, it saw fit to carry out the particular purposes indicated 
in sub-section (2) by a provision which must of necessity have 
been of universal application. In forbidding registration it for- 
bade for all purposes the production of that document as evidence 
and withbeld-from it any ability to affect immovable property. 
The only other point which has been urged before-us is 
that the Court of appeal below has erred in holding that- the 
recognition of the plaintiff by the superipr landlord as a: tenant 
was of no avail to him. Tnatis a matter on which both Courts 
are against the present plaintiff appellant, and ia my opinion 
rightly so. On the facts I think the learned Judge of the lower. 
appellate Court decided rightly when he said that the fact that 
the plaintiff was recognised by the ESPRI landlord as a tenant 
was of no avail to him, i 
. The result then is that in my opinion the decree of the lower 
appellate Court must be confirmed with costs. 
2 ON, acaba ai agree. X 2E 
BiG 3 00: f l Appeal nr 


fie Mr. Yustice Mookerjee and Mr. Justice Carnduf. 


MOTI CHAND AND oTHERS = 
WE | 


LE BAJRANG SAHAI AND oTHERS&* — Is 

But, ' maintainability of-—Sult for recorsry af money— Default. in paying 
— Goverxment revenus— Remedy of. person, not prowrictor, paying Government 
" rerónno—Bonrgal Land Racexus Balss Aot (II of 1850 h See 9,—' Defavliing 
proprietor, meaning of—Indian Contract Aot (LX of 1872), Seo. 69, 


A suit brought to recover the amount paid by the plaintiff, (a mortgagee 
from one of the co-sharer proprietors,) from the entire body of proprietors, on 
the allegation that under the terms of the mortgage contract he was not Habla 
to pay any share of the Government revenue and that he was compeiled, by 
reason of tbe default made by one or more of the entire body of proprietors, to 
satisfy the demand of the Government, is maintainable on the principle recog- 
nised in section 9 of the Bengal Land Revenue Sales Act, The suit is aliò 


“ 





Snaintainable under section 69 of the Indian Contract Act. : 3 
^ - e Appeal from Appellate Deores No, 1878 of 1 nst the- decree of 
$. E. , District Judge of Saran, dated the pole 


ay, 1909, rèv 
«hat of Babu B vans Kant tag, Subordinate Judge, ud. Ooart a Saran, dated 
tbe Bint August, 1906. | boul 
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. Bhola Nath v, ladur Chand (1), Bwapst v. Mahomed AWO), Hirá. Chana 
Y Abdal (8) and Iba Husain v Ramdai (4) distingolshed, : de 
A person, who is not a proprietor, if ho has paid arrears of revenue due, has 
a ‘three-fold remedy. If he is & party to a suit pending before & » Court of Justiog 
for possession of the estate, it Is 'oompetent to the Court to put him temporarily 
in possession. “In the second place, he is entitled to havea’ pertórial deoréé 
against the defaulting proprietors for the amotnt pald by him to save the estate 
from danger, In the third plaoe, he is eee FD MAT a len on the extat 
for the amount paid, 
. The expression ‘defaulting proprietor’ in secon 9 of the Bengal Land 
Revenue Sales Act, means, where there is more than one  proprietor, the entiry 
body of such proprietors, 
. Section 69 of the Indian Contract Aot applies only to. cases in which the 
person interested in mabing payment makes the payment but is NAE not 
liable to make the payment. . . "EU 


Appeal by the Defendants first Party. 
- The facts of the case material for the report were as follows : * 

A, a co-sharer, who was interested to the extent of a third 
share in one of the mouzahs included within an estate, executed 
an usufructuary mortgage in favour of the plaintiff and gave him 
possession, Under the terms of the mortgage contract, the 
Government revenue was payable by A. Some ofthe proprietors of 
the estate made default in paying Government revenue: and the 
plaintiff was obliged to deposit several sums on various occasions 
to avert the sale of the property. He then brought the present 
suit for recovery of money so paid by him.. The suit was registed 
principally by .the purchasers of equity of redemption. . The 
defence infer alta was that the suit was not’ properly constituted, 
as the plaintiff had asked for a joint decree in respect of the whole 
sum paid by him as against the entire body of proprietors. The 
suit.was dismissed by the first Court but was cacheo: on ee? 
Hence this appeal to thé High Court. 

Bain Fogendra Chandra Ghose for the Appellante. ` 

Babus Omakali Muherjes and Surendra Nath Ghosal for the 
Respondents, . 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on-behalf of the defendant 
first party in a suit for recovery of money alleged to have been 
paid by’ the plaintiff to satisfy the arrears of Government 
tevenue in respect of an estate, The case for the plaintiff i 15 
that one Mukut Nath Prasad was interested to the extetit of a 
third share in-one of the mouzabe by name Balapur included 
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within the estate: On the 4th July 1874, Mukut Nath executed 
an usufructuary mortgage in favour of the plaintiff, and since ther 
the plaintiff has been in possession of the properties covered by 
the mortgage. Under the terms of the mortgagé contract, the 
Government revenue was payable by the mortgagor. In 1905, 
however, some of the proprietors of the estate made default 
in the payment of Government revenue, and the result, was that. 
the plaintiff was obliged to deposit several sums on various 
occasions to avert the sale of the properties. He now seeks to 
fecover this sum from the defendants who are admittedly the 
proprietors of the estate. The suit was resisted principally by 
the first six defendants who are the purchasers of the interest of" 
the mortgagor of the plaintiff. Their defence was two-fold, 
namely, first? that the suit had not been properly constituted, 
because. the. plaintiff had asked for a joint decree in respect of the 
whole sum paid by him as against the entire body of proprietors ; 
and secondly, tbat some of the payments, alleged to have bseü 
made by the plaintiff, were voluntary payments, because at the 
time they were made, the Government revenue had not actually 
fallen due. yt 
The Court of first instance held that both these objections 
were well-founded and dismissed the suit. The plaintif then 
appealed and it is not disputed that he abandoned a portion of 
his claim to which exception had been taken on the ground that 
the payments covered thereby were voluntary. The District 
Judge overlooked this point, and as he came to the conclusion 
that the suit had been properly constituted, he made a full decres 
in favour of the plaintiff. The first six defendants have’ now 
appealed to this Court, and on their behalf it has been contended, 
first, that the frame of the suit is bad and therefore it ought to be 
dismissed ¢ and, secondly, that if any decree is made in favour of 
the plaintiff, there cannot be a decree for an amount in excess of 
the value of the appeal presented to the District Judge. A 
subsidiary point bas also been raised that the District Judge 
ought not to have allowed interest at the rate of 12 da cent. penr 
apnum, 
. In so far as the first ground urged on behalf of the appellants 
is concerned, it has been contended that the suit is in the nature 
of a contribution suit ‘and the plaintiff is, therefore, bound to 
claim .against each proprietor the specific amount of Government 
gevenue payable by him proportionate to his share in the estate. 
In support of this proposition, reliance has been placéd upon the 
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cases-of Zborno Chunder Gangolly v. Kishen Ckunder Ghose (1); 
and Gunga Gobind Mundul wv. Ashootosh Dhur (2). In our 
opinion, the cases mentioned are clearly distinguishable and do 
not assist the appellants. It may be conceded, as laid down in 
the cases of Bholanath Chatterjee v. ndur Chand Doogur (3). 
Rujaput Roy v. Mahomed Ak Khan (4), Hira Chand v. Abdal (5) 
and Jin Husain v. Ramdas (6), that a claim for contribution must 
distinctly set forth the amount due by each of the parties. "That 
principle, however, has no application to the case before us, be:. 
cause the suit is not one for contribution within the meaning of 
this rule. In a suit for contribution, the plaintiff alleges that 
he and the defendants were jointly liable to. meet a specified, 
demand, that he has -been obliged to satisfy the demand by a 
payment in excess of his legitimate share, and that consequently 
he isentitled.to call upon his co-sharers to contribute to the pay- 
ment of this money. In a case of this description, the foundation 
of the claim of the plaintiff is that he has made a payment in 
excess of what'is payable by him proportionate, to his liability ; 
consequently, his share of the liability must in the first instance 
be ascertained. If there is an ascertainment of, his share, there 
is no reason why the shares of the other persons should not 
equally be ascertained in the same litigation. If this principle 
were not followed, the result would be that tbe plaintiff would 
have'a decree to be satisfied jointly by all the defendants ; and 
each of the: latter would be entitled to bring successive suits for 
contribution after the.demand of the plaintiff has been satisfied. 
To. prevent multiplicity of litigation, it is thus obviously 
desirdble.that in a suit of. this description, the plaintiff should 
get a. decree for an ascertained sum against each of the persons 
originally liable.to satisfy the joint demand. In the case before 
us, the position is entirely different. The plaintiff asserts that 
under the terms of the mortgage contract he. was not liable to 
pay any share of the Government revenue. He has, however, 
been compelled, by reason of the default made by one or more of 
the entire body of proprietors, to satisfy the demand of the Gov- 
ernment. If he had not done so, the estate would have been sold, 
and not.merely the interest of the proprietors but his own 
interest as mortgagee would have been completely destroyed. 
Under these circumstances, he seeks to recover what he has paid, 
from the entire body of proprietors. In oyr opinion, he is obvi- 
(1) (1866) 5 W. B, 119. (4) (1878) BN. W. P, E O. Ri- 315, 
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ously entitled to do so on the principle recognized in section 9 of 
Act XIof 1859. That section deals with deposit by persons not 
proprietors. The Legislature has provided that if the arrears of 
revenue due have been paid by a person who is not a proprietor, 
he may have a three-fold remedy. If he is a party to a suit 
pending before a Court of Justice for possession of the estate, it is 
competent to the Court to put him temporarily in possession. In 
the second place, he is entitled to have a personal decree against 
the defaulting proprietors for the amount ‘paid by him to save 
the estate from danger. In the third place, he is entitled 
also to have a lien on the estate for the amount paid. It 
was pointed out by their Lordships of the Judicial Committe 
if the case of JVurender Chunder Ghose v. Sreemutty Kaminee 
Dossee (1), that it is open to a person who has made such a 
payment, to obtain a personal decree against the defaulting’ 
proprietor ; and it was pointed out by this Court in the cases of 
Upendra Chandra Mitter v. Tara Prosanna Mukerjee (2) and 
Rakhohari Chattaraj v. Bipra Das Dey (3), that a person in 
this position is entitled to add the sum so deposited, to his 
mortgage security. In the case before us, the plaintiff seeks 
à personal remedy against the defaulting proprietors. In answer 
to this claim it has been argued that the defaulting proprietors 
are notalljointly and severally liable for the entire sum paid 
by the plaintiff, because, it is asserted, some of them depolited 
what they thought was proportionate to their share of the entire 
Government revenue, In our opinion, the answer suggested 
is obviously fallacious. In so far as the Revenue authorities 
were concerned, as no separate accounts had been opened, the 
Collector was not bound to recognise any partial payment made by 
aco-sharer. Ifthe entire demand was not satisfied, the estate 
was liable to be sold under-the provisions of Act XI of 1859. 
Consequently, if one or more of the proprietors made a partial 
payment, they did not cease to be defaulting proprietors, because 
they were the component members of an entire body from 
whom the whole sum was legally recoverable. Weare of opinion 
that theexpression "defaulting proprietor" in section 9 of Act 
XI of 1859 means, where there is more than,one proprietor, 
the entire body of such proprietors. It is clear, therefore, that 
under section 9 of Act XI of 1859 the plaintiff is entitled to 
succeed. We may add that the plaintiff is also entitled to 
(1) (1867) 11 M; I. A. 241, - 


(3) (1908) I, L. B, 80 Oalo; 704 
(8) (1004) L L, B, 81 Calo, 975, 
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succeed under section 69 of the Indian Contract Act. That section 
provides that a person who is interested in the payment of money 
which another is bound by law to pay, and who, therefore, pays 
it,isentitled to be reimbursed by the other. The reasonable 
interpretation of this section is that it applies only to cases 
in which the person who makes the payment is himself not liable 
to make the payment. In the case before us, as already explained, 
the plaintiff was not bound to pay any portion of the Government 
revenue ; the defendants, on the other hand, were so liable. The 
plaintiff was also interested in the payment of this money, because 
if the money was not paid, his interest as. mortgagee was liable 
to be extinguished by the sale. He has accordingly made thé 
payment, He is, therefore, entitled to be reimbursed by the 
others, that i$, by the whole body of proprietors who were 
bound by law to pay the entire sum of the Government revenue. 
‘It is clear, therefore, that from whatever point of view the case 
may be considered, the plaintiff is entitled to a decree. as -against 
all the proprietors. The suit, _ therefore, ‘has been properly 
constituted. 


In so far as the second contention of the appellant is concerned, 
ithas been conceded by the learned vakil for the respondent 
that the plaintiff is entitled to a decree only for the sum at which 
he valued his appealto the District Judge. In fact, the point 
appears to have been overlooked by the Court below, and if the 
attention of the learned District Judge had been drawn to the 
matter, the error would have been avoided: The decree, therefore, 
will be varied. 


In so far as the subsidiary point as to interest is concerned, 
' there is no substance init. No objection appears to have been 
taken at any stage of the suit that the amount claimed as interest 
was excessive. We see no reason, therefore, to allow interest 
at a rate lower than 12 per. cent. 


The result is that, subject to the variation in the amount 
of the decree, it will be affirmed. As the appeal has substantially 


failed, the appellants must pay the respondents their costs in 
this Court. 


ACT. M. Appeal dismissed | decree varied 
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a Before Mr. Sustice Coxe and Mr. Sustica Imam. 
S l BAIJNATH GOENKA 
| d. 
RAJA PADMANAND SINGH BAHADUR.* l 
Res judissta—Eescution proceodings—Brronsous dooision on a poiat of law in 
& previous proceeding — lVÀather skoh a decision operates as Tes DEPO in 
a tnbsequent prooseding, 
^ When a decision does lay down what the law is and is found to be 
erroneona, it cannot have the force of res judiosta in a subsequent . proceeding 
for » different relief, A decision cannot alter the law of the land, But if it is 
a decision that is contrary to law, when that expression is used in the wide 
sense attributed to it, for example, in section 100 of the Oivil Procedure Ogde 
(1906), it may or may not have the force of a res judicata. 
Aghore Nath Mukerjoe v. Srimati Xanmini Debi (1) followed. 
Ram Kirpal v, Rup Ewart (2) referred to, 
Appeal by the Decree-bolder. 
Application for execution of a decree. 
The material facts and arguments appear from the judgment. ` 
Dr. Rash Behary Ghose and Babu Kshetra Mokan Sen for 
the Appellant. . 
Mr. B. Chackerbutty, Babus Ram Charan Mitter, Bepin 
Behary Ghose and D. N. Bagchi for the Respondent. GAV. 
The judgment of the Court was delivered by | 


Coxe J.—The appellant in this case in a former éxecation 
proceeding attached an allowance payable to the respondent. 
The attachment was contested but it was decided against the 
respondent and the decision was not appealed against. It is 
clear that what was sought to be attached in that case was not 
any particular instalment. but the whole allowance as it fell due. 
Subsequently it has been held in a case between the respondent 
and another creditor, to which the appellant was not a party, 
that this allowance could not be attached in this general way, 
and that instalments could not be attached before they respec- 
tively fell due. The appellant again took out execution and the 
respondent again pleaded that this attachment could not be made. 
This plea was accepted by the Subordinate Judge and ie decree- 
holder accordingly appeals. 

The only point that really arises in the appeal is whether the 
liability of the allowance to attachment is or is not a res judicata 

T from Original Order No. 606 of 1911, against the order of Babu 


Klisori Bikdar, Subordinate Judge of Bhagal ur, dated the 14th 
@ember, 1911, zi ix d 


(1) (1909) 11 0, L. J., 461, (2) (1888) I, L, E, 6 All, 269, 


Vor. &VI.] to HIGH OOURT, ----- --- 


Between the parties. The forniét proceeding ^ "wai ah erecütion 
in the same suit and was not a former suif so that” section 11 
of the Code has no application -and the’ matter- must be decided 
on the principles laid down in Rum Kirpal v. Rup Kuari (1). 
The question however “whether: an-erroneous decision of law 
can have the force of a res-sudicata must necessarily be 
decided on the saine principles, whether it‘arises under section 11 
of the Code.or:in successive execution proceedings. There is 
considerable -divergence’ of judicial opinion on the point and we 


have been - referred to numerous cases, of which all the most: 
important are cited in Aghore Nath Mukerjee v. Srimath Kamini 


Debs (2). `The learned Judges there held that an erroneous 
decision ona point of pure law cannot have the force of a res 
judicata in a subsequent case, in ‘which the cause of action is: 
not the same. This decision was followed in Purna Chandra 
Sarbajna Y. Rasik Chandra Chakrabarti (3). It appears to us 
that so long as the former decision-merely lays down what the 
law is, it cannot have the force of res judicata in a subsequent 
proceeding to recover different relief. -But if it is a decision that 
is contrary to law, when that expression is used in the wide sense 
attributed to it, for example in section 100 of the Civil Procedure 
Code, it may or may not have the force of a res judicata, For 
instance in the case of Ram Kirfal v. Rup Kuari (1) cited above, 
the two proceedings -did not relate to the same mesne profits 


and in the first the proper construction’ of the decree of which. 


execution was sought was decided. This would be a question 
of law under section too of the Civil. Procedure Code but the 
decisiofi did not profess to lay down what the law on the subject. 
was. Eut when a decision does lay down what thelaw is and 

is found to be erroneous, it cannot, in our opinion, have the force” 
of res judicata in a subsequent proceeding for different relief, 
A decision cannot alter the law of the land: Ras Churn Ghose v. 
Kumud Mohon Dutta Chaudhuri (4) aud Biskan (nod od 
dhurani v. Bhaba Sundari Debya (5). 


We think, therefore, that although it was decided between 
the parties in a previous execution proceeding that. the allowance 
could be attached the Subordinate Judge has no more power 
now, than he really had then, to attach the allowance before it was: 
doe; and that the former decision cannot alter the law in this 


d 1 p 


Č (D (1888), L. B 6 AIL 260, | (8) (1910) 18.0. L, J. 119, : 


(3) (1909) 11 O, L, J. 481, (4) (1897) 10, W, N, 682. ^: ~- no 


(5) (1901) L L. B, 39 Gala, 218, 


-— 
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respect or give the Subordinate Judge a jurisdiction that he 
would not otherwise possess. 

It has been argued that the judgment-debtor is precluded 
from attacking the attachment, because in the former proceeding, 
he accepted benefits under it. But we think that there is 
nothing in this contention. The decree-holders sought to attach 
the whole allowance but the executing Court, moved apparently 
by compassion, permitted the attachment of three quarters only 
and left the rest for the judgment-debtor to enjoy. The judgment- 
debtor may have received this indulgence, which in the view 
taken by the executing Court, was quite unjustifiable ; but it 
certainly cannot preclude him from contesting the whole 
attachment. | 

The appeal is accordingly dismissed with costs two gold 
mohurs. 

A, N. R, C. Appeal dismissed. 


Before Mr. Sustice Mookerjes and Mr. Vustica Carnduf. 
JOGNARAIN SINGH 


t. 


: BADRI DAS.* 


Suit to reoocer money — Mortgagoo &acros-holder averting sale by paymexi under 
' Sas, SIOA of the Code of Cie Procedure (Aot XIV af 1889 )—OContraot Ao 
- (IX of 1872), Beos, 00, T0— Merigaga lion, when evpires—Dengal Tenancy 

Act ( VLII ef 1885), 840, 181—Contribution suti—J eint ability, 

A mortgage created by a tenant fsa lien on his tenure or holding and is 
consequently an incumbranoe within the meaning of section 161 of the Bengal 
Tenancy Act, e 

A mortgage :eonrity is not extinguished till the sale has taken place in 
execution of the mortgage decree and the prooesds have been distributed in 
satisfaction of the dum due to the mortgagee. 

The incumbrance of a mortgagee deoree-holder is liable to be annulled by 
the purchaser at the sale for arrears of rent. 

Thómorteagos desteeiboldst in paying the amount asda sesion 10d 6l dba 
Code of Civil Procedure (1882) to set aside a sale in execution of a rent decree, 
was not making & payment within the meaning of section 00 of the Contract 
Act, Buch a payment was governed by seotion 70 of the Contract Aot. 

Fogambai v, Naina (1) dissented from. 

g oa a aceite ae eee — 8. 


Skinner, Esq., District Judge of Gaya, dated the lst Jans 1900, affirming that of 
Mr, I Ibrahim Ahmed, Ahmed, Munsdtof Gaya dated the 9th January, 1909. 


E fec in support of this view Suchand v. Balaren (1910) L L'R., 88 Cale. 
hw was followed in Dori Lal v, Patti Ram (1911) 8 À. L, J. 632 (625), 
which latter case dimented from thd view taken ae ai Y. Naina (1909) 


el, L, B, 69 Mad, 15—1H ep.) 


(1) (1900) I, La B, 38 Mad 15, 3 


Vor, XVI] | HIGH COURT. 


A sult for recovery of money. paid under section 8104 of the Code of ivil 
Procedure of 1882 to set aside a sale in execution of a rent deoree is not a suit 
for contribution, The plaintiff in such a suit is entitled to a joint decree against 
all the defendants. When he realises his dues by execution, if necomary, 
"it will be open to the defendants to settle their liability inter as. The  plaintit 
is not interested in the determination of that question, 


Appeal by the Defendants. 

Suit for recovery of a sum of money paid by the plaintiffs 
under section 310A of the Code of Civil Procedure of 1882- to set 
aside an execution sale under rent dectee, 

The material facts and arguments appear from the m 

Babu 9 ores Chhndra Dey for the Appellants.» 

Babu Surendra Krishna Dutt for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendant 
in an action commenced by the plaintiffs for recovery of a sum 
of money alleged to have been paid by them under section 310A 
of the Code of Civil Procedure of 1882 to set asidea sale’ in 
execution of a decree for arrears of rent. It appears that the 
plaintiffs were mortgagees of the properties in respect of which 
the landlord obtained a decree for arrears of rent. The plaintiffs 
sued to enforce their securities and obtained decrees on the 29th 
January ‘1901 and the 8th February 1904. Meanwhile the 
mortgagors, now appellants before us, defaulted to pay rent 
to the superior landlord who obtained a decree against the 
registered tenant on the 7th December 190r. On the 16th July 
1903 and the 11th April 1904 two sums were paid by some of the 
judgment-debtors towards partial satisfaction of the rent decree, 
but as the debt was not satisfied in its entirety, the. landlord 
decree-holder proceeded to sell the tenure on the arst December 
1904. "Che plaintiffs thereupon deposited on the zoth January 


1905 a sum sufficient under section 310A of the Code of 1882 ` 


for the reversal of the sale. The sale was accordingly set aside 
on the 11th February 1905. On the zoth January 1908 they 
commenced the present action for recovery of the money they had 
deposited together with interest and costs. 

The Courts below have concurrently decreed the suit. In the 
present appeal, that decree has been assailed on the ground that 
the payment was voluntary, and the plaintiffs are not entitled to 
ask for restitution from the defendants. In our opinion there is 
no substance in this contention. The learned vakil for the 
appellants has argued that inasmuch ds the plaintiffs had obtained 
decrees on the footing of their securities, they were not liable to 


Augus, 7, 


THE CALCUTTA LAW JOURNAL [Vor. *X VI. 


have their interest affected by the sale in erecution of the rent 
decree and that in substance they had no interest to protect. It 
has not been disputed, and in view of the decision of à Full Bench 
of this Court in the case of Paresh Nath Singha v. Nabogopal « 
Chattopadhya (1), it cannot be disputed, that if the plaintiffs had 
not obtained a decree on the basis of their mortgage, they would 
have been entitled to have the sale set aside under section 310A. 
The question, therefore, arises whether the fact that they had 
obtained decrees, in any way altered their position. 

. Section 159 of the Bengal Tenancy Act provides that where a 
tenure or holding is sold in execution of a decree for arrears due 
in respect thereof, the purchaser shall take subject to the interests 
defined in Chapter XIV, ‘as protected interests,’ but with power to 
annul the interests. defined in that Chapter as ‘incumbrances.’ 
Section 161 then lays down that the term ‘incumbrance’ used. 
with reference to a tenancy means any lien, sub-tenancy, easement, 
or other right or interest created by the tenant on his tenure or 
holding or in limitation of his own interest therein, and not being 
a protected interest as defined in section 160, It cannot be dis- 
puted that a mortgage created by a tenant is a lien on his tenure 
or holding and is consequently an incumbrance within the , mean- 
ing of section 161, It has been suggested, however, that as 
soon as a mortgagee obtains a-decree, he ceases to have any lien 
on the tenure or holding ; in other words, that his interesf is no 
longer an incumbrance on the tenure within the meaning of 
section 161. This contention is obyiously unfounded. It was 
pointed out by this Court in the case of Bibian Bibi v. Sachi 
Bewak (2) that the security is not extinguished till the fale has 
taken place in execution of the mortgage decree and the proceeds 
have been distributed in satisfaction of the sum due to the mort- 
gageo. This- principle was applied in the cases of Surytrom 
Marwari v. Barkamdeo (3) and Bhawani Koer v. Mathura 
Prasad (4) and is in fact supported by the decision of Lord 


Ellenborough in Drake v. Mitchell (5) that a judgment recovered 


in any form of action is still but a security for the original cause of 


action until it be-made productive in satisfaction to the party. 


If we were to give effect to the contention of the appellant, the 
result would be that as soon as a mortgagee obtains a decree on 
his security, his position becomes worse than what it was when he 


was a mortgagee, pure and simple. It bas not been disputed, as 
(1) (1 L L, B, 29 Oslo. 1. , 18) (1965) 2 O, L. J. 203. 
(3) (1904) I. L R. 81 Cale. 868. G (1807) 70, L J. 1, 
(5) (1808) 8 Fast, 35 


Vou. * XVI} HIGH COURT, 


we have already observed that as mortgages he would have an 
incumbrance liable to be annulled by the purchaser at the sale 
for arreara of rent. It cannot also be disputed that if he purchased 


. the property in execution of his own decree, his interest would. 


bs equally liable to be annulled by the purchaser at the sale in 


execution of the decree for arrears of rent, although such decree: 
was obtained against the registered tenant. But it is suggested. 
that his intermediate position is different ; that is, after the decree. 
“has been obtained, he would have no lien at all on the property. 
We are not able, for the reasons stated, to give effect to this. 


centention as well-founded on principle. 

But it has been contended that the view, which may thus. be 
defended om principle, is opposed to the decision of this Court, 
in Moharanee Dasya v. Harendralal Roy (1) aud Manindra 
Chundsr Nundy v. $amaher Kumari (2). These cases, howeyer, 
are clearly distinguishable. There the purchaser at the sale in 
execution of the mortgage decree acquired the property subject 


to pre-existing rent charges. When, therefore, after his purchase, 
as full owner he paid the rent charge, he could not claim to. 


recover that sum from the judgment-debtor whose interest. he 


had purchased. This conclusion is based on the principle that. 


the purchaser at the sale in execution of the decree of ‘the mort- 
gagee acquired the property subject to the rent charge, and con- 
sequently when-he discharged that rent charge, he simply ful. 
filled his own obligation. The dictum in Akhoy Kumar v. 

Burdwan (3) cdnnot be taken to involve a final decision upom this 
point. Our attention has also been invited to the decisions in. 
Bepinbehari Surnokar v. Kalidas Chatterjee (4) and Batkunto 
Nath Dey v. Udoy Chand Matty (5). These were cases in which 
the person who made the payment to have the sale set aside was 
ai person whose interest had not been affected by the sale which. 
he sought to get reversed. In the first of these cases, the decree 
for rent had been obtained with respect to non-agricultural land: 
` end the purchaser at a sale in execution of such a decree does not 

acquire the property free from incumbrances. In the second 
case, the sale sought to be set aside was a sale under the Public 
Detnands Recovery Act which passes to the purchaser merely the- 
right, title and interest of the judgment debtor. On the other 
hand, there are cases in the reports which undoubtedly militate 
against the contention of the appellant, and amongst these may: 


(1) (1896) 10. W, N. 458.: — (8) (1802) I. D. B. 36 Cale 815 (818). 
(3) (1905) 9 0, W. N 670, (4) (1901) 6 O.- W, N. 588. 
: (5) (1900) 8 0. L J, Bll. - 
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be mentioned Smstk v. Dino Nath (1), Jugdeo Narain Singh v. 
Raja Singh (2), Abdul Wahid Kkan v. Shaluka Bibi (3), Bindu- 
bashini Dassi v. Harendra Lal Roy (4) and Upendra Chandra 
Mitter v. Tara Prosanna Mukerrea (5). 

‘The learned vakil for the appellant has finally contended that 
the present case is clearly beyond the operation of the provisions 
of sections 69 and 7o of the Indian Contract Act. In so far as 
section 69 is concerned, it may be conceded that it has no appli- 
cation, because it provides that a person who is interested in the 
payment of money which another is bound by law to pay, and 
who therefore pays it, is entitled tobe reimbursed by the other. 
It may be assumed that the present defendants as judgment- 
debtors under the rent decree were not bound by law to make 
a payment under section 310A to have the sale of the property 


‘set aside. But when we examine section 70, its terms appear to, 


be comprehensive enough to cover the case. That section 
provides as follows : " Where a person lawfully does anything for 
another person, or delivers anything to him, not intending to do 
so gratuitously, and such other person enjoys the benefit thereof, 
the latter is bound to make compensation to the former in respect 


‘of, or to restore, the thing so done or delivered.” It cannot 


be disputed that the payment in the present case was made law- 
fully. ‘The money which was deposited by the plaintiffs was such 


- as they were entitled to deposit under section 310A of the Code 


of 1882. The deposit was made in the presence of the present 
defendants who, as judgment-debtors, were parties to the execu-. 
tion proceedings in the course of which the sale had taken place. 
The payment was further accepted by the Court. Under these 
circumstances, it cannot be suggested that the payment was not 
made lawfully. But it has been suggested that the defendants 
are not the persons who have enjoyed the benefit thereof. In 
support of this proposition, reliance has been placed upon the 
decision of the Madras High Court in Vogamdal Boyes Ammani v. 


Naina Pillai Markayar (6), In that case, it appears to have been 


Jaid down that section 7o has no application where the payment 
is made under such circumstances as to make it impossible for 
the person who is benefited thereby to refuse to accept the bene- 
fit conferred upon him. The learned Judges pointed out that the 
section appears to have been modelled on the principle recognized - 


(1) (1885) L L. B.13,04]o. 303. — (4) (1897) I. L, B. 35 Oalo. 805, 
(3) (1888) I. L, B. 18 Oalo. 686. (6) (1903) I, L. B. 80 Calo, 704, 
(3) (1898) 1. L, B, 31 Oak, 495, (6) (1900) L L. B. 88 Mad, 15. 


Vou XV] fHdH dovet. 


in the case of Lampleigh v. Brathwatt : (1) and that, interpreted 


in the light of that decision, the term “ enjoys " ought to be con- | 


strued to mean " accepts and enjoys." We are not prepared to 
adopt this narrow construction of the section. The effect of it 
would be to exclude the operation of the section in all casés 
where statutory payments are made for the protection of a 
property by a person, who but for such payment, might be 
seriously prejudiced. We may further point out that the inter- 
pretation which has been suggested is opposed to the decisión of 
this Court in the case of Mahendra GAosal v. Bhuban Mardana (à) 
where a payment made under section. 310À of the Code of 
1882 was treated as a valid payment for the purposes of section 
70 of the Indian Contract Act. Reference has also been made tò 
the case of Haridas v. Panchcomri (3) which however does nót 
really militate against the view we propose to take. The decisión 
in Vogambal Boyee Ammal v. Naina Pillai Markayar (4) was 
cited before Mr. Justice Core; but as -we read his judgment, 
he did not express his approval of the interpretation put upon 
section 7o. On the other hand, he rests his judgment upon’ the 
perfectly intelligible ground that as the person who made the 
payment had, as a matter of fact, no interest to protect; he could 
not claim to be reimbursed. We are ‘therefore of opinion that 
the present case is completely covered by section 70; 
It has finally been suggested that the decree ought to have 
determined the separate liability of each of the several defendants, 


in our opinion, there is no substance in this contention. This is’ 


not q suit for: contribution, the nature of which was fully 
explained i in Mott Chand v. Bajrang Sakai (5). The plaintiffs were 


noaga to bear any, portion of the burden upon the failure of 
the defendants to pay rent which under the law they wero, bound 


to pay to the superior landlord. The plaintiffs are entitled to a- 
joint decree against all (he defendants. When they realise their 


, dues, by execution if necessary, it will be open to the defendants 


to settle their liability raver se ; the plaintiffs are obviously in no 


way interested in the determination of that question. 

The result is that the decree of the Court- below is affirmed 
and this appeal dismissed with costs to the plaintiffs respondents, 
A. T. M. TC AE Appeal dismissed. 


(1) (1818) 1 8m. L. O. 160. 
(3) (1910) 180 L, J. 566; 14 O. W, N. 945, 


ET 


(8) 8. A-098 of 1900 dooided by Coxe J o aAA Ea a E 
15 - 


(4) (1900) 1. L, R. 88 M 
(9 (1911) 1 8 0, Le J, 1458. EDU EN. i 
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, , Before Mr. Fustice Stephen and- Mr. Fustice D. Chatteryes.- 
CHIMNI RAM BAKLA  . ° 
: > 


SHIBENDRA KUMAR CHOWDHRY AND. OTHERS.* 


Ceniract —Consideratien — Debt, assignment of, after adjudication of aelteney— 
Indian Centra Aw (IX of 1872), Soo. 283—Assignment, validity of— 
Adjudiontion and coming order, discharge of — Mpoo af. 

. Defendants 1 and 3 became indebted to defendants 8 and 4 in the ordinary 
course of business and on the 14th April 1904 executed. Aetkokitta in their 
favour, Defendants 8 and 4 became insolvent and were adjudicated as such 
under the Indian Insolvency Act on a creditor’s petution ; the vesting arder was 
made on the 28rd Beptember, 1904. On the 17th November, 1904, the nsolvent 
assigned the Aathodttze to the plaintiff with the consent of the defendants 1 and 2. 
At the mme time defendants 1 and 2 executed in favour of the plamtiff the 
Aathohiia sued on. There was no consideration for the transfer by defendants 
8 and 4 to the plaintiff, which was made in order to prevent tbe debt due to 
defendants 8 and 4 being realised by the Official Assignee in favogr.of the 
creditors Defendants 8 and 4 in fact got the A«tàcMtia in suit executed and kept 
it ‘with themselves, in the hope that the plaintuff who was their relation might 
realise it for their benefit. Defendants 1 and 2 did not know of this fraud; 
but the plaintiff was a party to it, The adjudication and vesting order were 
discharged on the 18th January, 1906, on conditions that were fulfilled on -the 
10th March, 1908 : 

Held, that the A&thoAitta executed in favour of T e ander 
section 33 af the Indian Contract Act, as the conmderation was of such & nature 
that, tf permitted, it would have defeated the provisions of the Indian Inselvency 
‘Act (11 and 13 vict. Ch. 21.) The kubeequent discharge of the adjudication and 
vesting order did not make it valid. 

‘The, discharge of the adjudication ‘and vesting order under the Indian 
Insolvency Act might remove any bar on' the dispomtion af property by jhe man 
who would . be able to dispose of it apart from the Act;-but that .could mot 

effect to an agreement which was Yoid from the beginning onthe ground 
that ite object was essentially fraudulent and unlawful; 


Held alee, that the assignment was ER anata PET pude n 
would defeat the provisions of the Indian Insolvengy.Act within the meaning af 
section 38 of the Indian Contract Act ;:that it was also made for an illegal purpose 
under sectioh BCL (A) of fhe Transfer of Property Act and that the defect. 
-could-not be ogred by the setting aside of the insolvency proceeding, 

Jaffer v. Budge- Budge Mills (1) referred to, 

Appeal by the Plaintiff, 
Suit'on a Aathchttta. 
The facts of the case were fully set forth above. 


*A from Decree No. 677 of 1908, against the Ñocreo of Baba 
Advaita Prcend Dey, bordinate Judge, 8rd Court, Mymensing, dated the, 30th. 
diay, 1908. ag 

. (1) (1000) L 1, B, B4 Calo, 389, ott Pec de 


-— — 


* wane 


^ 
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Mr. Remfrey, Babus Manmatha Nath Mukerji- and: Pohode 
Kumar Rat for the Appellant. . 
Babus Tarak Chandra Chakrabutty and Gobind Chandra 
Dey Roy for the Respondent. 
l C. A. V. 
The judgment of the Court was as follows- 


The appellant in this case was the plaintiff in the Court 
below which dismissed his suit. The appeal has, with one 
important exception, been argued on the findings of facts arrived 
at by the lower Court: and the -facts before us are as follows. 
Defendants 1 and 2 became indebted to defendants 3- and 4 in 
the ordinary course of business and on the 14th April 1904 
executed a Aathedttia in their favour. Defendants 3 and 4 became 
insolvent and were adjudicated as such under the Indian 
Insolvency Act of 1848 on a creditor’s petition, the vesting 
order being made on the 23rd September 1904. In spite of .this 
order the Aathkchttfa in favour of the insolvents was assigned 
to the plaintif on the 17th November 1904, with the consent of 
the defendants 1 and 2.- At the same time defendants 1- and 2 
executed the Aathchttia now sued on in favour of the plaintiff, 
There was no consideration for the transfer by defendants 3 and: 4 
to the plaintiff, which was ‘made in order to prevent the debt 
‘due to defendants 3 and 4 being realised by the Official: Assignee 
in favour of the creditors. Defendants 3. and -4` im fact got the 
kathchiiia in suit executed, and kept it with themselves, in the 
hope that the plaintiff who was their relation might realise it for 
their ' benefit. There seems to be no reason for saying that 
‘defendants 1 and.2 knew of this fraud: but the plaintiff must 
have been party to it., So far we follow the findings of the lower 
Court. It now appears that the adjudication and vesting order 
were discharged on the 13th January 1905, on conditions that 
were fulfilled on the roth March 1905. There was evidence ‘to 
this effect in the Court below, but the orders of the 13th January 
and roth March were, not produced, and as the evidence was 
‘most suspicious, the Court very properly disbelieved it. .'The 
‘orders have however been.produced before us and.as the -matter 
‘was thus placed beyond all doubt we have ‘after. heafing 
argumenta against following such acourse, admitted them. It is 
‘argued on. behalf of the appellant that the effect of this discharge 
is to validate the transfer by defendants 3 and 4 to the -plaintilf 


of the debt due to them from defendants 1 and 2, ‘which -seemse 


to have been.a-nullity when it was made -as the insolvents -had 
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then nothing to transfer. The authority relied. on to support 
this contention is Ramasami Kottadtar v, Murugesa Mudah (1) 


‘where it was held that the discharge of a vesting order validated 


an attachment made after the vesting order, but before its 
discharge. The same principle was followed in Kotthandaram 
Ravuth v. Murugeia Mudaliar (2). l 

We need not however decide this point in view of the 


course that has heen followed in the case. The cause of hction 


is the Aatkchitta executed by defendants 1 and 2 in favóur of the 
plaintiffs. The consideration for the execution of this hathchttia 
was that defendants 1 and 2 were released from a debt that 
they believed they owed to defendants 3 and 4, which apart 
from the insolvency was the case, as defendants 3 and 4 had 
plainly put it out of their power to sue on a-debt which they 
professed to have transferred to the plaintiff, This cohsideratión 
was, to follow the terms of section 23 of the Contract Act, of such 
a nature that, if permitted, it would have defeated the provisidns 
of the Insolvency Act: consequently under section 23, the consi- 
deration was unlawful and the contract was void. If the AatácAitia 
was void under the Contract Act, it seems impossible- that any 
proceeding under the Insolvency Act should make it valid. 
The discharge under the Insolvency Act may remove any bar 
on the disposition of property by the man who would bé, able 
to dispose of it apart from the Act, but that seems to be the 
limit of its operation and we cannot: consider that it can give 
effect toa contract which was void from the beginning ón the 
ground that its object was essentially fraudulent and unlawful, 
The result is that the suit as framed, that is as a suit 
on the satkchitta executed by defendants 1 and 2 in favour 
of the plaintiff in which a remedy is sought against defen- ` 
dants 1 and 2 only, must fail. The case however was appa- 
tently argued in the Court below and was argued before us, 
partly as though the claim of.the plaintiff was based on the 
assignment to the plaintiff. of the debt of defendants 1 and -sf 
to defendants 3 and.4. We see no reason for allowing the 
plaintiff to depart from the strict form of his pleading. in this 
case, But his case is in fact weaker if based on the assignment 
than if based on the Aathchitta ; for if the consideration for-the 
dathchitta was tainted with fraud, the assignment was still more 
so tainted: which is probably the reason why the execution 


NE the Aathchitta was procured, The assignment was obviously’ 


| C) (1687) L L. B, 20 Mad. 463. (A) (1908, L, L. B 37 Madi f. ~ ; 
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of such a nature that if permitted it would defeat the provisions 
of the Insolvency Act under section 23 of tlie Contract Act: 
it was also made for an illegal purpose under section 6(4) of the 

e Transfer of Property Act; and as we have said there is nothing 
in the authorities referred to to show that a defect so caused 
can be cured by the setting aside of the insolvency proceedings. 
In Faffer Meher Ali v. Budge-Budge Mills (1), it was held that an 
assignment made thirteen days of the insolvency of the assignor 
was fraudulent and void. Much more so will this be the. case when 
it is made after the vesting order. 

Under these circumstances the appeal must fail and it is 
dismissed with costs. The result is that a debtor js relieved 
from paying a debt that he admittedly contracted, but it does 
not follow that either the plaintiff or defendants 3 and 4 lose 
anything that they deserve to have. 


A. T. M. Appeal dismissed. 
- (1) (1900) I. L. R. 84 Galo. 289. i . 


CIVIL RULE. 


Before Mr. Y ustice Casperss and Mr. J sites D. QR 
| KRISHNA DAS ROY 


v. 


s ^ COLLECTOR OF PABNA.* 


Land acquisition procesdings—The Land Acquisition Ae (I of 1894), Bk 3, 
, Ol. (b), 10, 18 and 40—Laná Acquisition Collector, order by, refusing to 
maks a raference— High Orurt; if oan am aside proootdings of Oollecter— 
HÀ Court, exiroordimary jurisdiction of—' Owner," meaning of — Appli- 

` gation for roferenoo under Sac, 40 af ths Ac, tima for. i : 
A lend Acquisition Collector is abject to the extraordinary Jurisdiction of 
the High Court, and thus the High Court can set right the error committed by 
the Collector in not making a reference to a civil Court under section 49 of the 

Land Acquisition Act 
Where the law gives a right to & party wi oertain procedure, it must be 

deemed to give a remedy for the rectification of any trrégularitied committed “tn 

that connection. 
' Tha Administrator General of Bengal v. The Land Aegetiton Cot 

34- Pergannas (1) followed. 

. British India Sisan Navigation Company v. Secretary ef State js Tadia (3) 

Ieferred to. 

* Civil Rule No 4504 of 1911 the order of Babu J. K. Bos, Land 

Acquisition Deputy Oollector of Pabna, dated the'2®nd Beptembér, 1910, and 


the 34th May, 1911, In the matter of a petition under sections 18 and - 45. of the 
land Aoquisition Acts 


(1) (1908) 18 o. W.N HI — (9) (1910) 12 0. L. J. 508, 010 9 
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The ward . owner” Includes any of the persona interested in the land 
acquired. A proprictor, &ub-proprietor, mortgagee, tenant or sub-tenant aie all 
owners for the purposes of section 49 of tho Act. 

Under the first proviso to section 49 of the Act, {tis open to the owner 
to make a substantive application for a reference to the civil Court at sometime 
before the award is actually made; and wo an application, filed not within the 
time fixed by the Deputy Collector for claims to be put in, but before the actual 
award was made, should be given effect to. 

Rule obtained by the petitioner, Krishna Das. pius to set 
aside certain : proceedings of the Land “Acquisition Deputy 
Collector. ° . 

The petitioner is the owner of a salt godown, his interest in 
the land being that of an under-tenant. The frontal land of 
this godown was acquired by the Land Acquisition Deputy 
Collector of Pabna, and the petitioner alleged that the said land 
was necessary for the efficient working of his godown, and accord- 
ingly he prayed that a reference might be made to the civil 
Court under section 49 of the Land Acquisition Act. It appeared 
that the Deputy Collector fixed the igth September, 1910, for 
claims to be put in, and on that date, the petitioner neither 
preferred any claim nor made any application for extension of 
time. He, however, sent in an application praying for a reference 
under section 49 of the Act, on the 21st. September, 1910. The 
Deputy Collector thereupon held a local enquiry, and rejected 
the petitioner's application on the 22nd September, 1910, on,the 
grounds that the acquisition of the land will not interfere with 
the business of the petitioner, if there be any, and that the time 
for filing such petition had expired. The Deputy Collector then 
proceeded to complete the proceedings, and he made his award 
on the 21st November, 1910; and possession of the land in 
question was duly given to the Eastern Bengal State Railway. 

The petitioner thereupon moved the High Court, and 
obtaiued the present Rule to set aside the order of the Deputy 
Collector, dated the 22nd September, 1910, and his proceedings 
up to, and including, an order of the 24th May, 1911, wherein, 
he refused to make a reference under section 18 of the Act on. 
the ground that the case has been completed and the award: 
confirmed. 

Babus Surendra Chandra Sen and Troylakka Nath Ghose foe 
the Petitioner. 

Babu Ram Charan Mitter for the Opposite party. ` G AV. 

The judgment of the Court was as follows: © 
e This Rule arises out of certain proceedings under the Land 
Acquisition Act. 
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The petitioner alleges that he is the owner of a salt godown, 
for the efficient working of which the land in front is required, 
and that the Deputy Collector bas acquired. that frontal land 
” without making a reference, as prayed, to the civil Court under 
section 49 of the Land Acquisition Act I of 1894. 

We are invited in this Rule to set aside the order of the Deputy 
Collector dated the 22nd September 1910 and his proceedings up to, 
and including, an order of the 24th May 1911, wherein he refused 
to make a reference under section 18 of the Act on the ground 
that the case has been completed and the award confirmed. 

It appears that. the 19th September 1910 was the date fixed 
by the Deputy Collector for claims to be put in. On that day; 
no claim was preferred nor was any petition for time filed. The 
order sheet of the Deputy Collector is exceedingly brief and does 
not embody the details mentioned in his letter of explanation, 
No. 1977L.À., dated the 23rd August 1911, upon which the learned 
senior Government pleader showing cause relies. However, that 
may be, orders were reserved on the 19th September 1910, and 
the award in this connection was not made until the 21st Novem 
ber 1910. The application of the- petitioner, praying: for ' a 
reference under section 49 of the Act, bears date the 21st Sep. 
tember 1910, and apparently, reached the Deputy Collector 
through the post. There are two orders on this petition, thé 
first order is “ File with the record," the second order which is 
over a date 22nd September 1910 which has been ‘altered; ot 
inked over, is to the following effect: ‘ I have seen the land and 
the godown The godown is now closed and no business is béing 
done there now. The land which is now. under acquisition is not 
in the front of the building and its acquisition will not interfere 
with the business it the petitioner intends to start business at eny 
future date. The petition is therefore rejected. Besides the 
time tor filing such petition has expired." In this view of the 
matter, the Deputy Collector proceeded to complete the proceed- 

ings and possession duly given of tho land in question to the 
Batiern Bengal State Railway, 

The first question that arises upon the Rule is whether the 
Land Acquisition Deputy Collector is subject to the extraordinary 
jurisdiction of this Court. | 

We have been referred to the cases of Tke Administrator- 
General of Bengal v. The Land Acquisition Collector, 24-Par- 


ganas (1) and Britsk India Steam Navigation a as Vee 


(1) (1908) 19 0, W, N. 94], 
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Secretary of State for India (1). In the present state of thd Jaw, 
we cannot do otherwise than follow the decision of Henderson 
and Mitra JJ.in Zhe Admsnistratur-General of Bengal w. The 
Land Acquisition Collector (2). It would, obviously, be unjust 
that the Deputy Collector should refuse to obey the provisions of 
the Act, and to provide no remedy for the correction of his 
mistaken action. Where the law gives a right to a party toù 
certain procedure, it must also be deemed to give a remedy: for 
the rectification of any irregularities committed in that connection. 
Section 49 of the Act clearly leaves no option ‚to the Collector. 
It says “he shall refer the determination of such question (whether 
any land proposed to be taken under this Act does or does not 
form part of a house, manufactory or building) to the civil Court.” 


He appears to have recognised the applicability of section 49 by. 


framing the second order, of the 22nd September 1910, which 
we have already reproduced. We entertain, no doubt, therefore, 
that we have jurisdiction to set right the error committed by tha 
Deputy Collector in not making a reference under section 49. 

The second question involved in this Rule is whether the 
petitioner is an owner of any house, manufactory or building, a 
part of which house, manufactory or building is being acquired. 

The word "owner" is not defined in the Act, but an owner 
must be deemed to be one of the persons interested in the land 
being acquired (see section 3(4) of Act I of 1894). Reading 
section IO of the Act we think that the proprietor, sub-proprietor, 
mortgagee, tenant or sub-tenant are all owners for the purposes 
of section 49. The petitioner is an under-tenant of some kind. 
He is, therefore, admittedly, interested in the acquisition of the 
land, which for the purposes of section 49, until the civil Court 
finds otherwise, may be presumed to be part of his salt godown. 

The question for enquiry will be whether the piece of land 
in front of the godown forms the only means of approach to that 
godown or is reasonably necessary for the proper working of the 
salt business. 

We, therefore, think that the petitioner was competent to 
apply under section 49 for a reference to the civil Court. 

The third contention of the learned senior Government 
pleader is that the application for a reference was not filed in time. 
The first proviso to section 49, however, says that the owner may, 
at any-time before the Collector has made his award, withdraw 
his application, and it would follow that it was equally open to 

(1) (1910) 13 O. I, J. 506, (3) (1005) 12 C. W. N. 241. 
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the petitioner to make a substantive application for a.reference at PENES 
sometime before the award was actually made, that is, before the 1811. 
21st November 1910. Asa matter of fact, he made his applica- Gas Das 
i i is, on Ist September 1910, and + 
' tbe Deputy Collector deat with i on te mera by recording bis Cim Thea 


second order after a local enquiry. 
" Itis unfortunate that the Deputy Collector overlooked the 
imperative language of the second proviso to section 49. We 
' have no alternative but to set aside his proceedings from, and 
after, the 22nd September 1910, and to direct him to proceed in 
accordance with law under section 49 of the Land Acquisition 
Act. Whether any reference will be neceasary under section 18 
is a matter contingent upon the decision of the civil Court as to 
whether the land does or does not form part of the petitioner's 
salt godown. )J 

The Rule is made absolute. There will be no costs in this 
matter. 


A. N. R, C. Aule made absoluts. 


Before Mr. Vustice Mookerjee and Mr. Fustice Sharfuddin. 


HIRANMOY BISWAS 
i ~ v. g 
MUSA KHAN. TA 
Adjustment made owi of Court— Certifying or recording of adjustment on payment — 
ts dooroo-holder, application for, by Judgment-debior—Otvil Procedure Coda July, 90. 


(Act XIV of 1889), Secs, 968, 84£4— Limliation— Limitation Act (XV of 

1877), Sok. I1, Art, 173 4— Bieecution of mortgage decree after order absolute— 

Verbal adjustment— Duty of Oowrt before making order absoluto—Trang/er of 

Property Aot (IV of 1589), See. 88-—Provedure, 

Before an order absolute has been made, it is the duty of the Oourt to 
determine in respect of what sum the deoree-holder is entitled to an order 
absolute On this footing, the Oourt is bound to consider any allegations of 
payment by the defendant in the mortgage suit after the date of the decree misi 
and before the date af the application for an order absolute, 

Harkissen Singh v. Ram Singh (1) referred to. 

Hatem Ali Khundhar v, Abdul Ga fur Khan (2), Pramatha Chandra Hoy v. 
Khetre Mohan Ghose (8) and Bochw v, Bicharam (4) explained and 


distinguished. 
Different considerations, however, apply when a payment or an adjustment is 


* Àp from Appellate Orders Nos. 517 and 597 of 1909, an order 
of W. B. ttg Esq., District J of, Dacca, dated the 5 1909, 
confirming that of Babu Prankiseen bun Bubsudge ck Dac dates HO 13th, 
January, 1909, d ` 

(1) (19081) I. L. R. 80 All, 348 (8) (1943) I. L, R.*29 Cale 651. 

(2) 11908, 8 O, W. N, 103 (4) (1809) 10 C, L. J. 91. . 


—— 
Hiranmoy Biswas 
; 9. 
Mom Khan. 
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alleged to have been made subsequent to the order absoluto ; if in answer to art 
appheatian by a mortgagee decroe-holder to bring the mortgage properties to sale, 
!t is contended by the judgment-debtor that an adjustment has been made out of 
Court, the execution Court can be{nvited to determine the question only under 
section 258 of the Civil Procedure Code (Act XIV of 1889). 

Kamini Debi v, Aghore Nath Muherjos (1) and Veidhinadasamy Ayyar ` v. 
Somasundram Pillai (3) referred to. 

Where the contention of the judgment-debtor, in substance, is, that the terms 
of the decree have been subsequently modified by the agreement of the parties, 
and that although under the decree the mortgage properties are liable to be sold 
upon his faflure to pay the judgment-debt, yet by reason of a subsequent agreement, 
the decree-holder is bound to &ooept from the judgment-dobtor a much smaller 
sum in full satisfaction of the decree, it is a question of adjustment covered 
precisely by section 258 of the Code, and the question of limitation obviously 
arises in such a case, 

Monmohan v. Dwarke Nath (3) referred to. 
Gadadhar Panda v. Shyam Churn Neih (4) didis 

Where, however, no question of limitation arises, it is unnecessary to decide 
whether the question af alleged payment may be decided by the Court under 
section 358, or under section 244 of the:Clvil Procedure Oode ar under section 89 
of the Transfer of Property Act, 

Harish Chandra v, Jagabandhu (5) referred to. 

Appeals by Decree-holders. 

Application by jadgment-debtor to record an adjustment and 
to certify payment of money made by himto the decree-holder. 

The facts of the case material to this report were as follows : 
Two decrees were made on the basis of a mortgage on the 22nd 
May 1900 for Rs. 2,284. The order absolute was made on the 
6th July 1901. Successive applications for execution were made 
by the mortgagee decree-holder in the course of which geveral 
payments were made by the judgment-debtor. On the rsth 
September 1906, the decree-holder presented his fourth applica- 
tion for execution. The judgment-debtor alleged that in the 


‘course of proceedings on the basis of this application, on the 22nd 


July 1907, there was a verbal adjustment between the parties, 
to the effect that the decree-holder upon receipt of Rs. 1,300 
would certify full satisfaction of the decree. The judgment- 
debtor, on the 31st August 1908, applied to the Subor- 
dinate Judge of Dacca, to record the adjustment. He alleged 
that Rs. 325 had been paid by him to the decree-holder on the 
basis of the adjustment and prayed for a declaration that 
upon payment of the balance Rs. 975 the decree might. be 
declared to have been satisfied. 
(1) (1909) 11 C. L J. 91. (8) (1910) 120, L. J 812. 


(2) (1904) L L, R. 28 Mad. 478. (4) (1908) 13 OC, W, N, 485, 
z (5) (1908) 7 O. L. J. 580 ; 1% 0, W. N, 253. 
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Babus Mahendra Nath Roy and Krishna Prasad Sarbadhikari 
for the Appellant. 

Babus Sats Chandra Ghosh and Smrits Chandra Ghosk 
for the Respondents. 


The judgment of the Court was delivered by 


Mookerjeo J,—We are invited in these appeals to consider 
the legality of orders, made by the Court below in concurrence 
with the Court of first instance granting an application by a 
judgmant-debtor to record an adjustment alleged to have been 
made out of Court. The decrees now under execution were 
made on the basis of a mortgage oa the 220d May 1900 for 
Rs. 2,284. The order absolute was made on the 6th July igor, 
followed by successive applications for execution in the course 
of which saveral payments were made by the judgment-debtor. 
Oa the r5ch. September, 1906, the decree-holder presented his 
fourth application for execution. Itis alleged by the judgment- 
deb:or that in the course of proceedings ou the basis of this 
application, onthe 22ad July 1907, there was a verbal adjust- 
ment between the parties, to the effect that the decree-holder 
upon receipt of Rs, 1,300 would certify full satisfacuon of the 
decree. It was nor till the 31st August, 1908, however, that 
the judgment-debtor applied to the Court of firat instance to 
record the adjustment in question. He alleged that Rs. 325 
had been paid by him to the decree-holder on the basis.of the 
adjustment, aud he prayed for a declaratlon that'upon payment of 
‘the balance, that is Rs. 975, the decree might be declared to have 
been satisáed. The decree-holder admitted receipt of the sum 
of Rs? 325 which in fact had beea certified by him to the Court 
on the 23rd Decemoer, 1907. He repudiated, however, the 
-allegéd adjustment and claimed to be entitled to proceed with 
execution of the decree for recovery of the balance due thereon. 
He further contended chat the application made by the judgment- 
debtor could be entertained only under section 258 of the Code 
of 1882, and that treated as an application under that section, 
it was obviously barred by limitation under Article 173A of the 
Limitation Act of 1877. This contenuon was overruled in the 
Court of first instance and the judgmeut-deptor was allowed to 
deposit Rs. 975 in full satisfaction of the decree. Upon appeal, 
the District Judge has afficmed the decision of the Court of first 
instance, l l ol 

In the present appeal, it has been argued on behalf of the, 
decree-holder that the view taksa by the Courts below is 


172 


C1iviL. 


1910, 
d 
Hiranmoy Biswas 
v. 
Musa Khan, 
Mookerjos, J. 


THE OALOUTTA LAW JOURNAL. [Von XVI 


erroneous, that section 258 of the Code of 1882 is applicable to 
proceedings in execution of mortgage-decrees, and that treated 
asan application made under that section, the application of 
the judgment-debtor to enforce the alleged adjustment is obviously 
barred by limitation. In our opinion, this contention is -well- 
founded and must prevail T-he Courts below have sought to 
support their view by reference to the cases of Hatem Ali 
Khundkar v. Abdul Gafur Khan (1) and Pramatha Chandra Roy 
v. Khetra Mohun Ghose (2) in which it was ruled that section 
258 has no application before an order absolute has been made: 
Bechu v. Bickharam (3). This principle, however, is of no assistance 
to the judgment-debtor in the present case. Before an order 
absolute has been made, it is the duty of the Court to determine 
in respect of what sum the decree-holder is entitled to an order 
absolute. On this footing, the Court is bound to consider any 
allegations of payment by the defendant in the mortgage suit 
after the date of the decree nzst and before the date of the 
application for an order absolute, though the contrary view has 
sometimes been maintained : Harktssen Singh v. Ram Singh (4). 
Different considerations, however, obviously apply when a payment 
or an adjustment is alleged to have been made subsequent to the 
order absolute ; ifin answer to an application by a mortgages 
decree-holder to bring the mortgage properties to sale, it is 
contended by the judgment-debtor that an adjustment has *been 
made out of Court, it is clear that the execution Court can be 
invited to determine the question only under section 258 of the 
Civil Procedure Code. This view is in accordance with that taken 
by this Court in the cases of Kamini Debi v. Aghore*Nath 
Mukerjee (5) and by a Full Bench of the Madras High Court 
in Vaidhinadasamy Ayyar v. Somasundram Fillat (6). It has 
been suggested, however, by the learned vakil for the respondent 


that apart from section 258, it is competent to the Court to consider 


the question of the truth and validity of an alleged adjustment 
under the provisions of section 244 of the Civil Procedure 
Code read with section 89 of the Transfer of Property Act, and 
in support of this view, reliance has been placed upon the case of 
Gadadhar Panda v. Shyam Churn Nask (7) whia is clearly 
distinguishable. There no question of limitation arose, and it 
was consequently unnecessary to decide whether the question 


(1) (1908) 8 O. W. N. 103 (4) (1808, I. L R BO All 348. 
(3) (1903) L L. E 29 Calo. 651, (5) 11909) 11 0. L J. 91. 
(8) (1000) 10 0, L J. 91. (6) (1904) I. L, R, 28 Mad, 478, 


(7) (1908) 1a O, W. N, 485. 
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of alleged payment might be decided by the Court under section 258 
or under section 244 of the Civil Procedure Code or under sec- 
tion 89 of the Transfer of Property Act. Harish Chandra v. 


Jagabandhu (1). In.the case before. us, the question of ` 


limitation obviously arose, and we are of opinion that the section 
which was properly applicable was section 258 of the Code 
of 1882: Monmokan v. Dwarka Nath(2). It is obvious that to 
enable the judgment-debtor to succeed in the present case, he 
must invite the Courtto determine the question of adjustment. 
If the adjustment is not proved and recorded, the decree-holder 
continues to be entitled to execute the decree for the balance 
shown to be due upon the face of the record. It is conceded 
that the decree-holder has certified payment of the sum of Rs. 325 
paidto him in July, August, and September, 1907. The sole 
question in controversy between the parties is, whether by reason 
of an agreement alleged to have been made between the parties 
at that time, the judgment-debtor is entitled to be relieved 
of his liability under the decree upon payment of a smaller 
sum than what would otherwise be due under the decree. The 
contention of the judgment-debtor in substance is that the terms 
of the decree have been subsequently modified by the agreement 
of the parties, and that although under the decree, the mortgage 
properties are liable to be sold upon his failure to pay the 
judgurent-debt, yet by reason of a subsequent agreement, the 
decree-holder is bound to. accept from the judgment-debtor 
a much smaller sum in full satisfaction of the decree. "This 
clearly is a question of adjustment covered precisely by section 
258. Treated as an application under that section, there is no 
question that the application is barred by limit ation, 

The result, therefore, is that these appeals must be allowed, 
theorders of the Courts below discharged and the application 
to record the adjustment dismissed. The decree-holder is entitled 
to his costs throughout the proceedings. Wo assess tho 
hearing fee in this Court at one gold mohur in each case. 

H. P. C. . Appeal decreed, 
(1) (1908) 7 O. L. J. 580, 13 O. W. N. 283. : 
(2) (1910) 12 0, L, J, 813: 
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Before Mr. Fustice Mookerjee and Mr, Fustice Carnduf. . 
BIROO GORAIN AND OTHERS 


v. 


JAINWATI KOER.* e 


es adjuament of—Civll Procedure Code (Act V of 1908), O. 91, R. 9— 
. Adjust mont referred to in application Aled before appellate Oowrt— Decree, 
enecution of, application for—Oljcotion mentioning adjust mont—Substantial 
compliance with Law —Prooseding wader O. 81, E. 9 of the Oode of Ovi 
Precodure (Act V of 1908), mature q/—Limitation Ast (IX of 1008), 

See. 18— Rmerolss ef right — Fraud Courts duty. 


An adjustment of decree must be oerüfled in the manner contemplated by 
Rule 2 of Order 91 ofthe Oode of Civil Prooedure, It is not open to the Court to 
Investigate the allegations of fraud in the conduct of the deoree-holder under 
section 47 of the Code af Olyll Procedure (1908), 


A proceeding under O. 31:58:92 :05dlidt A ne Od 
of Oivil Procedure, inasmuch as it decides a question between the parties to the 
auit and relating to the execution, satisfaction or discharge of the decree made 
in the guit, . 

Where through the conduct of the decree-holder the judgment-debtor has 
been kept by means of fraud from the exercise of his right, to make an 
application under ol, (3) of Bule 2 of Order 21 of the Oode of Civil Procedure, 
the latter is not entitled to obtain an extenmon of tame under section 18 of the 
imitation Act, 

csp option oui side al Ural Bale d ege ai ee tw Onda of C IL Pease 
gbould be presented to the Oourt in which the decree is under execution and 
‘should call upon the Court to issue a notice to the decree-holder to shew cause 
why the adjustment should not be recorded as certified, ? 

In & suit for rent, a docree was passed in favour of the plaintiff on the 34th 
Beptember, 1908, After the filing of the appeal in the High Court, the appellants 
applied for a Rule to stay proceedings in the execution which had already been 
commenced in the Court below. The Bule was granted and an ad iterum stay 
was directed. On the 5th February, 1909, the appellants presented an application 
to the High Court in which it was stated that the matter in difference between 


"the parties had been adjusted and that in purmu&noe thereof they had agreed to 
"withdraw the appeal. This application was heard in the presence af the vakis 


of both parties, The Court granted the apphoation, The appeal was dismissed 
and the Rule duséharged. The respondent also waived his right to the costs of 
the proceedings in the High Court, On the 6th June 1910, the decree-holder pre- 
sented an application on the basis of which the present proceedings were initiated, 


‘The dearee-holder ignored the settlement alleged by the judgment-debtors in 


their application to the High Oourt on the 5th February, 1909 and prayed that 
execution might prooeed on the footing af the apphoation of the 4th November, 
1908, The judgment-debtor iier alia objected that ‘the execution could not 
proceed because the decree had bean adjusted in full : 

Hold, that the petition of objection presented to the Oourt below of the 


* Original Order No, 48 of 1910, pono arder of Moulvi 
Manor ahmed. i Subordinate Judge, Brd Oourt of Fatos, dated the 6th August. 
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Sth July, 1010, wasa continuation of the application made to the High Court 


on the 5th February, 1909; that it was not necessary in the petition of the 5th 
February, 1909, to call upon the decree-holder to certify tho alleged adjustment 
"at that stage ; that it was only after the decree-holder had applied to the Court 
below on the 6th June 1910 to execute the decree, that it became necessary far 
the judgment-debtor to apply to the Court to compel the decree-holder to certify 
the adjustment in question. 
' The Oourt is never astute to impose & pobnioal bar so as to € effect toa 
scheme of fraud. f 
Appeal by the TERT N 
Objection by the judgment-debtors that the decree under 
execution was completely adjusted out of Court. 
The.material facts and arguments appear from the judgment. 
Babu Karunamoy Bose for the Appellants. 
Babus Dwarka Nath Chakravartt, Lalit Mohan Banerjee and 
Smrrtis Chandra Ghose for the Respondents. C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this appeal to set sida 
an order by which the Court below has summarily refused to 
entertain an objection of the judgment-debtors that the decree 
under execution has been completely adjusted out of Court. 
The circumstances under which this objection was taken are 
patent on the face of the record. The decree under execution 
was made in a suit for rent on the 24th of September 1908. An 
appeal was preferred tothis Court on the 8th January 1909. 
Three days later, the appellants applied fora Rule to stay pro- 
ceedings in the execution which had already been commenced 
in the €ourt below. The Rule was granted and ‘an ad interim 
stay was directed. On the sth Ferbuary 1909 the appellants 
presented an application to this Court in which it was stated’ that 
the matter in difference between the parties had been adjusted 
and that in pursuance thereof they had agreed to withdraw the 
appeal. This application was directed to be heard on the 8th 
of February. On that date, in the presence of the vakil for the 
appellants and the vakil for the respondent, the Court granted 
the application. The appeal was dismissed and the Rule dis- 
charged ; the respondent also waived her right to the costs of the 
proceedings in this Court. Oa the 22nd of February, the vakil 
for the respondent ‘addressed a letter to the Deputy Registrar 
in which he prayed that as the appeal had been withdrawn, the 
order of this Court might be sent down to the Court below as 
the records were required for the purpose of another case. ` Five 
days later,. the order of this Court was communicated to the 
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Court below and the records were also returned. In the order 
which was drawn up, it was stated that the appellants had inti- 
mated to the Court that the matter in difference between the 
parties had been adjusted and on that footing the appeal had , 
been dismissed without costs. 

On the and March 1909, the Court below recorded an order 
to the effect that the record had been received back and directed 
the deeree-holder to take proper steps. On the 8th March the 
application for execution was dismissed as no steps had been taken 
in that behalf by the decree-holder. In this manner the applica- 
tion for execution which had been presented on the 4th Novem- 
ber 1908 was disposed of by the Court below. It now transpires 
that on the 18th March 1909, the decree-holder presented a 
second application for execution, but it was dismissed for non- 
prosecution on the 11th May following. On the 6th of June - 
1910 the decree-holder presented the application on the basis of 
which the proceedings now before us were initiated. The decree- 
holder ignored the settlement alleged by the judgment-debtors 
in their application to this Court on the sth February 1909 and 
prayed that execution might proceed on the footing of the appli- 
cation of the 4th November 1908. Notice was served upon the 
judgment-debtors who promptly preferred objections on the 25th 
of July 1910. These objections were of a two-fold chgracter, 
namely, first, that the execution could not proceed because the 
decree had been adjusted in full; and secondly, that if the execu- 
tion could proceed, the decree-holder was bound to proceed 
against the properties mentioned in the prayer clause, of the 
plaint before she could be allowed to proceed against the other . 
properties of the judgment-debtors. The Subordinate Judge 
over-ruled these contentions and held that as the alleged adjust- 
ment had not been certifed, it was not competent to the Court 
to take notice of it. The Subordinate Judge further held that 
upon the face of the objections, the adjustment, if true, was - 
between the decree-holder and persons who were not parties to 
the execution proceedings, and consequently the adjustment 
could not be of any value to the judgment-debtors. The Subor- 
dinate Judge also held that the discretion of the decree-holder 
to proceed in execution of her decree in any manner she chose 
was not restricted by the facts stated in the prayer clause of the, 
plaint. 

The judgment-debtors have now appealed to this Court. 
On their behalf, the decision of the Subordinate Judge has been 
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attacked substantially on three grounds, namely, frs; that 
although the adjustment has not been certified in the manner 
contemplated by Rule 2 of Order ar of the Code of 1908, as the 
conduct of the decree-holder is fraudulent, it is open to the 
Court to investigate the allegations of fraud under section 47 of 
the Code of 1908 ; secondly, that the provisions of Rule 2 of Order 
ai of the Code have in substance been complied with; and, 
thirdly, that if it is open to the decree-holder to proceed with the 
execution, she cannot sell the properties of the judgment-debtors 
in any manner she chooses, but must proceed frst against the 
properties mentioned in the prayer clause of the plaint. 

In so far as the first of these objections 1s concerned, reliance 
has been placed upon the cases of Gadadhar Panda v. Shyam 
Churn Natk (1), Ramayyar v. Ramayyar (3) and Trimbak Ram- 
krishna Ranade v. Hart Laxman Ranade (3). In our opinion, 
there is no foundation for this contention. Order 21, Rule 2 of 
the Code provides in clause (3) that "payment, which has not 
been certified or recorded as aforesaid (5e, as explained in clause 
I or 2, at the instance of either the decree-holder or the judgment- 
debtor) shall not be recognized by any Court executing the 
decree." "The contention of the learned vakil for the appellants 
in substance is that in cases where the conduct of the decree- 
holder is fraudulent, it is open to the Court, in fact it is incum- 
bent on the Court, to investigate the allegation of fraud under 
section 47 of the Code of 1908, notwithstanding the clear and 
specific provisions of clause (c) of Rule 2 of Order 21. This argu- 
"ment is obviously fallacious. A proceeding under Rule a, 
Order ar is a proceeding under section 47 of the Code, inasmuch 
as it decides a question between the parties to the suit and relating 
to the execution, satisfaction or discharge of the decree made in 
thesuit. Ifthe contention advanced on behalf of the appellants 
were to prevail, in all cases where fraud is imputed to the decree- 
holder, the provisions of clause (3) of Rule 2, Order 21, would 
become nugatory ; in other words, the provisions of Rule a, 
would be superseded by the wider provisions of section 47. We 
are, therefore, unable, upon the clear provisions of statutory 
law, to give effect to the contention of the learned vakil for the 
appellants. 

As regards judicial decisions to which our attention has been 
drawn, Gadadhar Panda wv. Shyam Churn Naik (1) does not, 


(1) 11908) 13. 0, W. N, 485. (3) (1897) V. L. R, 21 Mad. 856. 
(8)41010p I. L B, M Bom. 575; 18 Bom, L. B, 686. 
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when analysed, support the contention of the appellants, No 
doubt there are isolated expressions in that judgment which 
would support the view that it is competent to the Court to deal 
with a case under section 244 of the Code of 1882 when an allega- 
tion of fraud is made in relation to a case of payment or adjust- 
ment of a decree, But it is worthy of note that no question of 
limitation arose in that case. It cannot be held that the learned 
Judges iutended to lay down that although the period of limita- 
tion within which an application by the judgment-debtor under 
clause (2) of Rule 2 of Order 21 is to be presented to the Court has 
expired, it is still open to him to secure an investigation of the 
very same matter by an application under section 47 of the Code 
of 1908. The only case which supports the contention of the 
appellants is the decision in Aa»ayar v. Ramayar (1). It is 
sufficient, however, to point out that a contrary view was taken by 
the learned Judges of the Madras High Court in Pertatamd: v. 
Vellaya (2), and the decision in Ramayyar v. Ramayyar (1) was 
expressly dissented from in Ganapathy v. Chenga (3). On the 
other hand, a series of decisions of this Court amongst which may 
be mentioned Kamini Debt v. Aghore Nath Mukherji (4), 
Nistarint Dasi v. Kasim Ah (5), Monmohan | Karmokar vy, 
Dwarka Nath Karmokar (6) and Atranmony Biswas v. Musa 
Khan (7), shows conclusively that the contention of the appellants 
ought not to prevail. The authorities on the subject were fully 
reviewed in the case of Monmohan  Karmobar v. Dwarka Nath 
-Karmokar (6), where it was pointed out that in a case in which an 
application under clause (2) of R. 2 of O. 21 would be successfully 
met by the objection of limitation, the judgment-debtor was not 
entitled, under the colour of section 47 of the Code of 1908, to 
obtain an investigation of the objection that the decree had been 
satisied or adjusted out of Court. We adhere to the view taken 
in that case. We are also clearly of opinion that the decision in 
Trimbak Ramkrishna Ranade v. Hari Laxman Ranade (8) is of 
no assistance to the appellants. We may further point out that 
even .if it is established that the conduct of the decree-holder is 
fraudulent, the judgment-debtor is not entitled to obtain an 
extension of the time within which an application is to be made 
to the Court under clause (2) of R. 2 of O. 21, Section 18 of the 
‘Limitation Act which deals with the effect of fraud, is clearly of 


(1) (1897) I. L. B 31 Mad, 856. (8) (1905) I. L. R. 20 Mad. 813. 

(2) (1897: I. L. B 81 Mad, 400. — (4) (1909) 11 C. L. J. 01, 14 O, W, N, 858, 
(5: (1910) 120, L J. 65 (7) (1910)16 O. L J. 169. 

(6) 0910) 130. L. J, 319 (317) (8) (1910) I. L. B. 84 Bom 575. - 
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no avail to the apoellants. That section provides that " when. 


any person having a right to make an application has by means 
of fraud been kept from the kaowledye of such right or of the 
tide on which it is foundel or when any document necessary to’ 
establish such right has been fraudulently concealed from him, 
the time limited for making an application against the person 
guilty of the fraud or accessory thereto, shall be computed from. 
the time when the fraud first became known to the person in- 
juriously affected thereby, or iu he case of the concealed docu- 
ment, when he first had the means of producing it or compelling 
its production." It is not suggested on behalf of the appellants 
that they were kept by means of fraud from the knowledge of 
their right to make the application mentioned in clause (2) of 
R. 20f O. 21. Their grievance is that they have been kept by 
means of fraud from the exercise of their right to make this appli- 
cation. Consequently, if we were to accede to the contentiom 
of the appellants, we should have to substitute for the phrase 
"from the Anowledge of such night," the phrase “from the 
exercise of such right." But clearly the knowledge of a rignt and 
the exercise thereof are fundamentally distinct things. We are, 
therefore, of opinion that in so far as the first contention of the 
appellants is concerned, it must fai, notwithstanding the earnest 
appeal, which che learned vaki for the appellants made to us that 
the view we propose to take migut involve considerable hard- 
ship to innocent persons. But if the judgment-debtor, notwith- 
standing the express provisions of clause 2, R. 2, O. 21, still enters 
into ag adjustment with the decree-holder out of Court and omits 


to take the necessary pfecauiion of making an ^ application. | 


within the time allowed by law, he has no just ground of com- 
plaint when the decree-holder takes advantage of his omission tQ 
seek the protection of the law. Further, it is not by any means 
clear tnar the judgmeut-deotor im a case of this aescripuon 1s 
really without any remedy, because 1t 15 well-settled, as pointed 
out in the case of Poromanand Khkasnabish v. Kheftoo Parama- 
nick (1), that it is open to the judgment-debtor who has been 
defrauded ın this manner to institute a suit for damages for the 
fraud. It is also clear as laid down in Madhud v. Novodeap (3), 
Queen Empress v. Bapuji Dayaram (3), The Queen v. Muttu- 
raman (4) and Zhe Queen Empress v. Pillala (5), that the decree- 
holder who nas revourse to such a fraudulent act, renders himself 
(l) (1884) I. L B 10 dala 834, (8. (1838, I, L B 10 Bom 288, 


(2) (1588) I L, BR 16 Vale 126, 4) (1881) Ll, 1, B, 4 Mad, 825, . 
(5) (1885) 1, L, B, 8 Mad 10 1, . 
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liable to proceedings under the criminal law. In the present 
case, therefore, even if the appellants were to fail in their con- 
tentions, they would not be wholly without a remedy. The first 
contention of the appellants, therefore, fails. 


In so far as the second contention is concerned, it raises the 
question whether the judgment-debtor has not in substance 
complied with the requirements of clause (2), R. 2, O. 2r. The 
learned vakil for the appellants has contended that the petition 
of objection presented to the Court below on the 25th of July 
1910 may be treated as in continuation of the application made 
to this Court on the 5th of February 1909 in which the 
fact of the alleged adjustment was notified to the Court. In our 
Opinion, this contention is well-founded and must prevail. No 
doubt, an application under clause (2), R. 2, O. 21 ought to be 
presented to the Court in which the decree is under execution ; 
and it ought to call upon the Court to issue a notice to the 
decree-holder to show cause why the adjustment should not be 
recorded as certified ; tested from this point of view the applica- . 
tion of the sth February 1909 might, at first sight, be deemed 
open to objection. But ihe circumstances of this case are of a 
Very special character. No doubt, an application for execution 
of the decree of the Court below was pending before the 
Subordinate Judge, but the decree itself was under appeal to this 
Court ; and the only decree which could ultimately be enforced 
by the decree-holder against the judgment-debtor would be the 
decree of this Court, whether that decree be one of affBirmance, 
reversal or modification. Consequently, when the judgment- 


. ‘debtors notified to this: Court that the decree had been adjusted, 


it could not besaid that they had not acted in accordance with 


‘law. No doubt, that application did not call upon the decree- 


holder to certify the alleged adjustment ; but it was not necessary 
to take such a step at that stage. In fact, although the allegation 
of adjustment was made, it was not repudiated by the learned 
vakil for the decree-holder respondent. On the other hand, the 
vakil for the respondent gave up his costs not only in the Rule 
but also in the appeal. This fact undoubtedly points to the con- 
clusion that there must have been some arrangement between 
the parties. It is also inconceivable that if no arrangement had 
been entered into between the parties, tne judgment-debtor after 
having paid Rs 365 as Court-fees on the memorandum of appeal 
presented on the 8th of January 1909, should have voluntarily 
waked for leave to withdraw the appeal on the 5th of February 
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1999. It was only ater ths decree-holder had applied to the 
Court on the 6th June 1910 to execute the decree, ignoring the 
alleged adjustment, that it became necessary for the judgment- 
' debtor to apply to the Court to compel the decree-holder to 
certify the adjustment in question. We, therefore, hold, under 
the circumstances of this case, that, treating the application of 
the 5th February 1909 presented to this Court and the petition 
of objection presented to the Court below on the 25th July 1910 as 
parts of the same traasa:tion, there was sufficient compliance 
with the provisions of the law. Tne Court is never astute to 
impose a technical bar so as to give effect to a scheme of fraud, 
and, it would be lamentable if we were constrained to hold that 
the application of the 5th February 1909 in which the allegation 
of adjustment was made, was of no avail to the judgment-debtor 
for the purpose of proceedings under clause (2), R. a, O. 21. In 
our opinion,the Sabordinate Judge ought to have entertained 
the objection taken in the application of the 25th July 1910 and 
investigated it on the merits. The sscond contention of the 
appellants must, therefore, prevail. 


Inso far as the third contention is concerned, it is not 
necessary for us to determine whether it is well-founded, But 
we must point out that the decree now under execution is a 
perfect specimen of the mode in which a decree ought never 
to be drawn up. ~The decree as it stands, is unintelligible and 
cannot be executed without reference to the judgment, possibly 
also without reference to the pleadings. If the question arises 
later on as to whether, in the event of execution of the decree, 
the decree-holder is in any way fettered as to the manner in 
which she should proceed against the properties of the judg- 
ment-debtors, the question must be re-investigated by the lower 
Court with reference to all the proceedings in the suit, "This 
question, therefore, will be left open for future investigation. 

The result, therefore, is that this appeal is allowed, the order 
of the Subordinate Judge set aside, and the case remanded to 
him in order that the objections taken by the judgment-deb:ors 


in their application of the a5th July 1910 may be investigated on 
evidence. 


We must add that the Subordinate Judge took a very narrow 
view of his duties in this matter, when he held that as upon the 


face of the pleadings the alleged adjustment purported to have, 


been entered into between the judgment-debtors on the one hand, 
and persons who are strangers to the proceedings, on the other, 
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the adjustment could not be of any avail to the judgment-debtors. ` 
But the allegation of the judgment-debtors is that the adjustment 
Was entered into, for the benefit of the decree-holder, with her 
husband and her father-in-law. If this be so, the Court will dis- 
cover the real nature of the transaction, and not impose technical 
bars to effectuate a scheme of fraud ; that is, in a matter of this 
description, the Court is bound to look to the substance and not 

to the mere form of the transactions placed before it. 3 


The appellants are entitled to their costs in this Court. We 
assess the hearing fee at five gold mohurs, 


A, T. M. Appeal allowed : case remanded. 


- 


Before Mr. Fustice Coxe and Mr. Fustice N. Chatterjee. 
AKBAR ALI MIAN AND OTHERS 


v. 


MUSSAMAT HIRA BIBI AND ANOTHER.* 


Bengal Tenancy Act (VIII of 1885), Sees. 59 and 100 A— Appeal —' Decision 
settling rent’—“ Area for whioh rent Aas been previowily paid,” moaning 
ef — Additional rent for excess land, when allowable. 


An appeal lies to the High Oourt from a decision of the special Judge fixing: 
the area for which the tenant must pay rent inasmuch as it is not a "decision, 
settling a rent" from which an appeal is barred by section 109A of the Bengal 
Tenancy Act; bat no appeal lies from that part of the decision which relates 
to the rent that ought to be assossed upon the land held by the tenant, 

Mothura Mokum Lahiri v. Uma Sundari Dobi (1) and Raj Kumar Pratap 
Sahay v. Ram Lal Singh (2) followed, 

Ranaswar Singh v. Bhoonsstoar Jha (8) not followed, . 

The words “the area for which rent has been previously paid" in section 53 
of the Act mean “the ares with reference to which the rent previously paid 
had been assessed or adjusted." 

Where a landlord claimed from the tenant additional rent on the webu 
that the area which he was in occupation of, was found on a fresh measurement 
to be larger than that for which rent had beon previously paid: 

Held, that the decision of the question would depend on the intention of 
the parties applicable fo the tenancy before the final measurement, If the 
landlord originally intended to let and the tenant intended to take such and 
such a piece of land, be the number of bighas in it what they may, the fact that 
the ares proves to be larger than what was originally stated would not entitle 
the landlord to additional rent, If, however, he intended to let and the tenant 
Intended to take so many bighas, be the actual piace of land what it may, the 

* Appeals from Appellate Decrees Nos, 2131, 8092 and 8098 of 1910, 


the decision of J. O Twidell, Esq. District Judge of pra ag as dat Mis 
2nd April, 1910, modifying the decision of Babu Suresh Chandra Ohakra 





* Assistant Settlement Offioer at Camp Khaira, dated the 20th Beptember, 1009. ^ 


(1) (1897) T. L, B. 25 Calc. 84, (2) (1907) 5 O, I. J, 588, 
° (8) (1909) 40 L J, 189, - i 
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Jandlord would be entitled to additional rent when the tenant was proved to 
bold more bighas than were originalty let to him. 
Ratan Dall Biswas v. Jadu Halsana (1) followed, 
Appeal by the Defendants. 
Proceedings under section 105 of the Bengal Tenancy Act. 
The facts will appear sufficiently from the judgment. 


Babu Upendra Nath Chatterjee for the Appellants. 
Babu Chandra Sekhar Pershad Singh for the Respondents. 


C. A, V, 
The following judgments were delivered : 


Coxe J.—These appeals arise out of proceedings under section 
Ios of the Bengal Tenancy Act and the only points tbat arise 
for decision are, firstly, whether an appeal lies and secondly, 
whether under the circumstances of this case the landlords 
respondents are entitled to additional rent under section 52 
of the Act, 

The factsfound appear to be as follows: The land was 
measured by the landlords in 1301 but the measurement was 
very badly done with the somewhat unusual result that the area 
put down as in the occupation of each tenant was far below the 
real area of his holding. The rates of rent were the same then 
as now but, as the area was understated, the rent also was under- 
statek Now that the land has been properly measured the 
landlords claim that they are entitled to rent at the same rates 
-on what has been found to be the real area. This view has been 
accepted by the special Judge and the tenants appeal, 

As to the preliminary objection that no appeal lies I think 
that it is now sufficiently well-settled that a decision fixing the 
area for which tbe tenant must pay rent is not a decision settling 
arent from which an appeal is barred by section 109A of the 
Act. This was clearly held in the case of Mathura Mokus Lahiri 
v. Uma Sundari Debi (2) under the Aot before its amendment 
and this decision was followed after the amendment of the Act 
in Ray Kumar Pratap Sahay v. Ram Lal Singh (3). The 
opposite view was taken in Rameswar Singh v. Bhooneswar 
¥ha (4), in which no reference was made to Mathura Mokun 
Lahiri v. Uma Sundari Debt (2), but in the Full Bench case of 
Pirtht Chand Chowdhurit v. Sheikh Basarat Alt (5) both that 
case and Aaj Kumar Pratap Sakay v. Ram Lal Singh (3), were 


cited apparently with approval and I think therefore that the 
- . (1) (1905) 10 O. W. N. 45. 
(3) (1897) I. L. R. 28 Calc. 34. (4) (1906/4 C. L. J. 189. 
(8) (1807) 5 0. L. J. 598, - 8) (1908) 10 O. L. J. 348, 
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OVIL, balance of authority must be regarded asin favour of the view 
1912 taken in those cases and against that taken in Rameswar Singh v. 
AD Bhooneswar Fha (1). : 
Hire Bibi As to the second question I think that the current of decisions 


is in favour of the view taken by the learned special Judge. 
The question turns on the proper meaning to be attached to the 
words "the area for which rent has been previously paid" in 
section 52 of the Act, In Gouri Pattra v. H. R. Rei (2) it 
-was held that in claiming additional rent under section 52 a 
landlord would have to show that the lands held by the tenants 
“were in excess of the lands originally let to them in consequence 
of some encroachment or some alluvial increment, or tbat the 
previous settlement was made on tbe basis of a measurement 
and the rates of rent as applied to the area then determined, 
while.on a fresh measurement made by the same length of 
measure, it bas been found tbat he is entitled to receive 
additional rent which by carelessness, or neglect or some other , 
reason he had hitherto lost." In Rajendra Lal Goswami v. 
Chunder Bhusan Goswami (3), it was held that the landlord 
has to show what the area of the tenure was when first created 
and that the rent originally fixed was not intended to cover the 
excess area. The words "the area for which rent bas been 
previously paid" was construed as meaning “ the area with reference 
to which the rent previously paid had been assessed or adjusted." 
These two decisions were followed in Ratan Lall Biswas v. 
Fadu Halsana (4) and in Rof Kumar Pratap Sahay v. Ram 
Lal Singh (5) already cited where the learned Judges say 
"if it is established that the original letting was not with 
reference to area at all, but was" a letting at a consolidated rent 
for lands within specified boundaries, no additional rent can be 
claimed, unless it is shown that the tenant is in occupation of 
land situated outside the boundaries prescribed. If however 
it is proved that the original rent was settled with reference 
to the quantity of land let out, in order to entitle the landlord 
to claim additional rent, be must in the first place prove, wbat 
the original area was ......... If it is found that the tenant is in 
.occupation of a larger area according to the same measurement 
the tenant would be bound to pay additional rent in respect of the 
excess area in his possession." 


Due d. 


(1) (1/06) 4 C. L. J. 189. (8) (1901) 6 O. W. N. 818. 
(3) (1892) I.\ L, B.20 Calc, 579. — (4) (1905) 10 U., W. N. 461 
(5) (1907) 5 O. L. J. 588, l 2 ' 


Vor! XVI.] HIGH OOURT. 


It appears to: me that the whole question is one of the 
intention of the parties applicable to the tenancy before thé 
final measurement. If the landlord original intended to let 
and the tenant intended to take such and such a piece of land 
or such and such a holding, be the number of bighasin it what 
they may, the fact that the area proves to be larger than what 
was originally stated would not entitle the landlord to additional 
rent. Ifhowever he intended to let and the tenant intended 
to take so many bighas, be the actual piece of land what it may, 
the landlord would be entitled to additional rent when the tenant 
was proved to hold more bighas than were originally let to 
him. No doubt when a piece of land with definite boundaries 
is leased, there is plenty of authority for holding that the 
description of the boundaries will prevail over the statement 
of the area, and the landlord would in all cases have the burden 
of proving that the settlement was with teference to area alone. 
But in the present case where the learned special Judge holds 
as a fact, which we cannot question in second appeal, that the 
former rents were adjusted according to measurement, the 
Jandlord is in my opinion entitled to additional rent. 

The cross-appeal relates to an allowance made by the special 
Judge for the inaccuracy of the former measurement. I do not 
quite understand how this portion of the learned special Judge's 
judgment is consistent with the rest, but it relates not to the 
area for which rent is to be paid, but tothe rent that ought. to 
be assessed upon it. From this part of the decision, eae 
I think that no appeal lies. 

The appeals and the cross-appeals are dismissed. The cross- 
appeals being of little importance, the respondents will be entitled 
to their costs. 


- Chatterjee J.—1 agree. i 
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Whare the father of the plaintiff executed a fictitious conveyance in favour 
of the vendor of the defendants, the defendants as purchasers were bound to 
obtain production, and, if possible, poesession of the title deeds, and, if they 
failed to do so, their negligence deprived them of the proteotion extended by 
a Oourt of Equity to a bona fide purchaser for value without notice. 

Oolyer v. Finoh (1), Agra Bank v. Barry (3), Olicer v. Hinton (8) and 
Borwich and Oo. v, Price (4) referred to. 

As a general rule, except in oases of fraud, the doctrine of estoppel is not 
applicable to an infant, and the Ovurt is never astute to hold that his acts 
during mfancy have created an estoppel against him to disaffirm his contracts, 
much less will the Court hold the infant estopped by the acts or admiasions of 
other persons. 

Milnor v. Tarewood (b), Mills v. Fow (0) and Butler v. Stark (7) referred to. 

Where notwithstanding the conveyance, the vendor, a putnidar, retained 
posseesion of the putn: lease and of the oonvey&noe, and continued in possession 
of the property by collection of rent from the under-tenants and payments of 
rent to the superior landlord, if the vendes had transferred the property during 
the life-time of tho vendor, the purchaser could not claim the status of a bona 
fade purchaser for value without notice, No estoppel, therefore, could be pleaded 
as against the vendor. 

After the death of the vendor, his widow as guardian of her minor son, 
the plaintiff, appointed the vendee as agent for collection of the rent. The 
vendee carried out the work entrusted to him faithfully for & short time, There 
was nothing to indicate that the widow was aware of the existence of the con- 
veyanoe by her husband : 

Hela, that the widow could not be held to have placed the vendee in a 
position where she knew the vendeo would be able to oommit a fraud and the 
doctrine that where one of two innocent parties must suffer from the fraud 
of a third, the loss should fall on him who enabled such third party to commit 
the fraud, could not apply. 

Held «iso, that there was no estoppel against the vendor, or his heir, 

Appeal by the Defendants. 

Suit for declaration of title and for recovery of poss ession. 

The facts of the case shortly stated were as follows ; 

The subject matter of the suit was at one time formed part 
of the estate of one Bharat Majhi, father of the plaintiff, Bharat, 
who was a putnidar of the disputed property, executed a con- 
veyance on the z20th August, 1875, in favour of his nephew 
Ramdhan, a son of his brother Jaggeswar, and one of the vendors 
of the defendants. This conveyance was found not to be a real 
transaction, and during his life-time Bharat retained possession 
of the conveyance as also of the property. Ramdhan never set. 
up any claim to the property during the lifetime of Bharat, and, 
in 1887, actually joined his uncle in a mortgage transaction, in 


(1) (1858) 5 ELLO. 905 (4) (1905) 1 Ch 689 


e (2) (1874) L R. 7 H.L. 185 (157). (5) (1811) 18 Ven 259 (574), 


(3) (1899) 3 Oh. 204 (6) (1887) 87 € b. D, 168. NES 
oa (7) (1804) 25 By, L.B, 1886 ; 79 8.W, 304, ) 
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which Bharat gave the property as security on the assertion that 
he was the owner thereof. Bharat died in 1:888, and left à 
widow and an infant son, the plaintiff, him surviving. Upon the 
death of Bharat, his widow appointed Ramdhan to manage the 
disputed property. He collected the rent as such agent from 
the under-tenants up to 1894, when he repudiated his position 
as agent and openly asserted a hostile title. In the interval, 
however, in 1890, Ramdhan had secretly mortgaged the property 
to a stranger on the allegation that he was entitled to it, and, 
in 1891, he instituted suits for rent against tenants and obtained 
decrees in his own name. These fraudulent acts were secretly 
done without the knowledge of the widow of Bharat. The 
receipts granted by the superior landlords to Ramdhan on account 
of payment of putni rent showed that as late as 1892 Ramdhan 
was described as Karmachari, Gomosta or Sarbarakar. In 1900, 
the mortgagees who had accepted the security from Ramdhan 
in 1890, took active proceedings to realise their dues. The result 
was that on the 17th January, 1901, Ramdhan and his brother 
Baburam executed a conveyance of the disputed property in 
favour of the first defendant. On the 26th August rigor, the 
first defendant got his name recorded in the books of the land- 
lord. The plaintiff, on shortly after attaining majority, brought 
the present suit for declaration of title and for recovery of 
possession and mesne profits. The first defendant with his 
brothers substantially defended the suit. They denied the title 
of the -plaintiff and contended that even if the transfer by Bharat 
in favqur of Ramdhan on the 20th August, 1875, was established 
to have been fictitious, the plaintiff was barred by the doctrine 
of estoppel and could not be permitted to assert his title against 
a bona fide purchaser for value without notice. The Courts 
below decreed the suit. Hence this appeal. 


Babus Mokendra Nath Roy and Lalit Mohon Ghose for the 


Appellants. 
Babus Syoti Prosad Sarbadkikari and Biman Bihari Strcar 
for the Respondents. QV, 


The judgments of the Court were as follows : 


Mookerjes J—The subject matter of this litigation is village 
Barmesha which admittedly formed at one time part of the estate 
of Bharat Majhi. On the 2oth August 1875, Bharat executed a 
conveyance, of the tenure in favour of his nephew Ramdhan, a 
son of his brother Jaggeswar. This conveyance, as has, been 
found by the Courts below, was not intended to be a real fransac 
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tion, and, during his lifetime, Bharat retained possession of the 
conveyance as also of the property. Hamdhan never set up 
any claim to the property during the lifetime of Bharat, and, 
in 1387, actually joined his uncle in a mortgage transaction, in 
which Bharat gave the property as security on the assertion 
that he was the owner thereof. Bharat died in Octaber 1388, 
and left behind him a widow and an infant son Joy Ram, the 
-plaintiff in this litigation. Upon the death of Bharat, his widow 
appointed Ramdhan to manage the disputed property, and it 
has been found concurrently by the Courts below that Ramdhan 
collected the rent as such agent from the under-tenants up to 
1894, when he repudiated his position as agent and asserted a 
hostile title. In the interval however, in 1890, Ramdhan had 
secretly mortgaged the property to a stranger on the allegation 
that he was entitled to it, and, in 189r, he instituted suits for 
rent against tenants and obtained decrees in his own name. 
These fraudulent acts were secretly done without the knowledge 
of the widow of Bharat, and it was not till 1894 that there was 
an open assertion of a hostile title by Ramdhan. The receipts. 
granted -by the superior landlords to Ramdhan on account of 
payment of putni rent show that as late as 1892 Ramdhan: was 
described as Karmachari, Gomasta or Sarbarakar, each of which 
terms plainly indicates that Ramdhan at that stage professed to 
represent the real owner, the infant son of Bharat. In 1900, the 
mortgagees who had accepted the security from Ramdhan 
in 1890, took active proceedings to realise their dues. . The 
result was that on the 17th January 1901 Ramdhan and his 
brother Baburam executed a conveyance of the disputed pro- 
perty in favour of the first defendant. On the 26th August, 1901, 
the first defendant got his name recorded in the books of the. 
landlord. The plaintiff attained majority shortly afterwards, 
and on the 18th April, 1907, commenced the present suit for 
deciaration of title and for recovery of possession and mesne 
profits. The first defendant alone. substantially defended the 
suit along with his brothers who were subsequently brought 
on the record ; they denied the title of the plaintiff and con- 
tended that even if the transfer by Bharat in favour of Ramdhan 
on the 20th August 1875, was established to have been fictitious, 
the plaintiff was barred by the doctrine of estoppel and could 
not be permitted to assert his title against a bona fide purchaser 
for value without notice. The Courts below have overruled 
all the objections urged by the defendants and have decreed 
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thé- suit. in the present appeal, it has been argued on.behalf" Otis 
of the first defendant aùd his brothers, on the authority of thé 1912, 
decision of the . Judicial Committee in  Kamcoomar^ v. pan Okaren 
* Mc Queen (1), that the plaintiff cannot be permitted to assert his Jo t ; 
title, though it has been found concurrently by the Courts ie 


below that the vendors defendants had no title to-convey to Mere), A 
the appellants. The question of estoppel thus raised has been: 
presented from distinct standpoints ; but before we proceed to. 
examine the question in its different bearings, it is necessary to 
point out that the District Judge has not. pronounced: any 
Opinion upon an important matter considered by the Court of: 
first instance, namely, whether the first defeudant, at the time of 
the purchase, obtained from. his vendors the title deeds of the 
property, namely, the original putni lease and the conveyance by 
Bharat in favour of Ramdhan. The Subordinate Judge found 
that the story of the defendants that they had obtained delivery 
of the title deeds at the time of their purchase and had subse- 
quently lost them, was unworthy of credence; he found in 
substance that the title deeds were all along with the plaintiff 
and the defen ants never obtained them from their vendors. As 
already stated, there is no finding on this point in the judgment 
of the District Judge ; whether this is due to the fact that the 
point was not pressed before him, as the respondent suggests, 
or, because its importance was not fully appreciated, as; is sug- 
gested by the appellants, it is not easy to determine. But this 
much is clear that if the District Judge had expressly affirmed. 
the finding of the Subordinate Judge upon this part of the case,. 
all difficulty in connection with the question of estoppel would. 
have disappeared.. The defendants as purchasers were. bound. 
to obtain production, and, if possible, possession of the title. 
deeds, and, if they failed to do so, their negligence deprived | 
them of the protection extended by a Court of Equity to a 2oma- 
fide purchaser for value without. notice. Colyer v: Finch (2),- 
Agra Bank v. Barry (3), Olrver v. Hinton (4), and Berwick & Co. . 
v. Price (5). As, however, there is no finding by the: District 
Judge upon this question, we cannot negative the plea.of estep-. 
pel on the ground of wilful or negligent abstention -of the :pur-. 
chasers to call for the title.deeds ; we must proceed to examine 
the question of estoppel as argued by the appellants and res- 
pondent, and, if our decision should be adverse to the latter, a 


(1) (187348 W. ee l1 B. L. R, 46; L. B. I A. Sup. 40. J d 
(9 (1886) 5 H. L. O.. (4) (1899) 3 Oh. 264, bs 
(8) (1874) A RB. 7H. ud 185 (157). (5) (1905) 1 Oh. 632, x 
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remand would be necessary for the determination of the 
question of fact just mentioned. 


On behalf of the appellants, it has been broadly contended | 
that as they have purchased in good faith from a person who 
was allowed by the father of the plaintiff to hold himself out as 
the beneficial owner, the plaintiff is not entitled to overthrow 
the purchaser from the apparent owner by proof of his secret 
title. The rule by which a transferee from an ostensible owner 
i$ allowed to protect himself against a claim by the real owner is 
embodied in section 41 of the Transfer of Property Act, and has 
been repeatedly recognised by the Judicial Committee and the 
House of Lords. Ramcoomar v. McQueen (1), Muhammad 
Musaffr v. Kishori (2), Varden v. Luckpathy (3), Colonial 
Bank v. Cady (4) and Catmecross v. Latimer (5). The respondent 
has not disputed the soundness of the rule that where, with the 
consent, express or implied, of a person interested in immovable 
property, another person is the ostensible owner of such property 
and transfers the same for consideration, the transfer is not 
voidable on the ground that the transferor had no authority to 
make it, if the transferee has acted in good faith after taking 
reasonable care to ascertain that the transferor had power to 
make the transfer. But it has been argued that this doctrine 
has no application to the circumstances of the present case, frst, 
because there can be no estoppel against an infant, secondly, 
because, even if there may be an estoppel against an infant, 
such estoppel cannot be created by the conduct of his guardian, 
or of another person, and, thirdly, because no estoppel can arise 
where, as here, the ostensible title is created by one person 
and the estoppel is sought to be raised by reason of events 
subsequent, due to the conduct of à person other than the true 
owner or his representative in interest. 

In šo far as the first of these contentions is concerned, 
vis that there can never be an estoppel against an infant, 
we are of opinion that the proposition is too broadly formulated. 
The decision in Mokun Bibi v. Sara] Chand Mitra (6), indicates 
that the statement requires qualification in cases of fraud. See 
also the decision in Dhurmadas v. Brakmodutt (7), Brahmo- 
du v. Dharmodas (8), Mohort v. Dharrmodas (9) and Sarat v. 


(1) (1872) 11 B. L. B. 46 (63) 

, (3) (1895) L. B. f2 I. A. 129 ; L L, BR. 29 Calo. 909. 
(8) (1862) 9 M. I. A. 808 (5) (1858) 8 Macq. 837. 
(4) (1890) 15 App. Cas. 287. (6) (1807) 4 O. W. N. 18. 
(7) (1803) 2 O. W. N. 880; L L. R. 25 Oslo. 610. 

(8) (1898) I. L. R. 26 96 Calo, 881. 

(9) (1903, I. L. B. 80 Onlo. 589, 


Vou. XVI.) HIGH OOURT. 191 


Rajoni (1). As Lord Cowper said in Watts v. Creswell (a), IVIL. 
if an infant is old and cunning enough to contrive and carry on 1912, 

a fraud, he ought to make satisfaction for it: Lempriere v. Ram Obata 
e Lang (3). A similar view is supported by well-known text 
writers (Bigelow on Estoppel, page 602 ; and Herman on Estop- — 
pel Vol.a, sections 1116-1121) The cases on the subject, how- ‘Me#erve, J. 
ever, specially in England, are difficult to reconcile, and Aateman 

v, Kingston (4), Bartlett v. Wells (5), may possibly support the 

view that an estoppel does not arise against the infant, whereas 

Exp. Unity Joint Stock M. B. Association (6), Overton v. 

Banister (7) and Cornwall v. Hawkins (8, may perhaps be relied 
upon in support of the view that a false representation by an 

infant may create an estoppel against him. See also Laws of 

England by Lord Halsbury, Vol. 13, section 537, Note (S), and 

section 560, Note (O). But it is not necessary to pursue the 

subject further or to decide for the purposes of this case whether, 

in a case of fraudulent representation, an infant may be bound by 

estoppel, because it is plain, in the case before us, that there was 

no. representation by the infant himself. The first reason 

assigned by the respondent is thus not sufficient to negative 

the plea of estoppel urged by the appellants, 

In so far as the second ground is concerned, it has been 

urged that an infant cannot be estopped by the acts or admissions 

of other persons. The contention in substance is that evem if it 

be assumed that by the negligence or carelessness of the mother 

of the plaintiff, the second defendant Ramdhan obtained posses- 

sion of the property and of the title-deeds and thus became 

able to*defraud a dona fide purchaser, the infant cannot -be 

estopped. There is considerable force in this contention. As 

a general rule, the doctrine of estoppel is not applicable to 

an infant, and the Court is never astute to hold that his acts 

during infancy have created an estoppel against him to disaffirm 

his contracts ; Afs/ner v. Harewood (9), Mrils v. Fox (10), Butler v. 

Sark (11) ; much less will the Court hold the infant estopped by 

the acts or admissions of other persons. This is well illustrated 

by the case of Clarke v. Goddard (12), where an infant was 

sought to be estopped by the conduct of his mother at the time 

when the contract was made ; the Court ruled that the conduct. 


*. 
Joy Ram. 


(1) (1908) 13 O. W. N. 481. (6) 0858) 8 DeG. & J. 63. 
(3) (1714); 4 Eq Os. Abr, 516, (7) (1844) 8 Hare, 508, 
(8) (1879) 41 L. T 878. . (8) (1872; 41 L. J Ch 438, 
(4; (1880) L. R. 6 Ir. 8328. (9) (1811) 18 Ves, 259 (274) e 
(5) (1862) 1 B & B. 886. (10) (1887) 87,0h. D 158, - 
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of the mother could not affect or impair the right of the plaintiff 
to repudiate the contract. The same doctrine was applied in 
the cases of drichtson Ry. Co. v. Elder (1) and McMahon v. German 
Bank (2). Jo the case last mentioned, money belonging to an in- , 
fant was deposited in a Bank, and by the carelessness of the 
mother, a person who professed to be guardian of the infant but 
was not so either in fact or law was able to withdraw and mis- 
appropriate the sum ; the Court ruled that the infant was not 
estopped by the conduct of the mother. This position is ob- 
viously sustainable on principle ; as Baron Parke held in Cannam 
v. Farmer (3), the law throws protection around infants and 
married women, and you cannot make them liableto contract by 
their own representation ; but if a representation does not 
operate as an estoppel, because the party making it is legally 
incapacitated from entering into the obligation from which the 
estoppel might otherwise have arisen, it would be impossible to 
hold that he was estopped by the acts or admissions of other 
persons. This view is supported to some extent by the decisions 
in Dambar Singh v. Jawitri Kunwar (4, Dultbat v. Gopibas (s) 
and 4dódulah v. Bundi (6). The second ground assigned by thé 
respondent, consequently furnishes a sufficient answer to tha plea 
of estoppel put forward by the appellants. 


In so far as the third ground is concerned, it furnishes an 
even ‘stronger and clearer answer to the contention of the appel- 
Jants. It has been argued that even if it be conceded that the 
infant could be estopped by the conduct of his mother, there 
has been no such conduct on her part as could create an estop- 
pel. As we have already stated, notwithstanding the conveyance 
of-1875, Bharat Majhi retained possession of the putni lease and 
of the conveyance ; he also continued in possession of the pro- 
perty by collection of rent from the under-tenants and payments 
of rent to the superior landlord. Consequently, if Ramdhan 
had transferred the property during the lifetime of Bharat 
Majhi, the purchaser could not possibly claim the status of a 
bona fide purchaser for value without notice. No estoppel, 
therefore, could be pleaded as against Bharat Majhi himself. 
After his death, his widow appointed Ramdhan as agent for 
collection of the rents. Ramdhan carried out the work entrusted 

(1) (1894) 149 IIl. 178; 86 N. B 565. l 

(3) (1910) J11 Minn. 813, 90L. R A. N, 8B. 67. 

(8) (1849) 20 &K 467; ;8 Ex. 698, 

(4) (1907) I. L. B 29 All. 303. 


(5) (3909) J. L. BE, 26 Pam. 483. 
(6) (1811) 8A LJ. R. JO84; I. L R. 84 All. 22, 
r i ' 
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to him faithfully for a short time. There is nothing to indicaté 
that the widow was aware of the existence of the convey- 
ance of 1875. Ifshe was not, she could not even imagine that 
Ramdhan might abuse the trust reposed in him and transfer 
the property to a stranger. It cannot, therefore, be reasonably 
maintained that she placed Ramdhan in a position where she 
knew Ramdban would be able to commit a fraud, and, conse-. 
quently, the doctrine recognised in Fuggernath v. Smith (1) and. 
Morrison v. Verschoyle (2), vis, that where one of two innocent 
parties must suffer from the fraud of a third, the loss should 
fall on him who enabled such third party to commit the fraud, 
cannot rightly be applied in this case. It is further clear that: 
as there was no estoppel against Bharat Majhi, there can, 
be none against the plaintiff as his heir: Sarat Chunder v. 
Gopal Chunder (3); nor is there any estoppel, as we have 
already seen, due to representation by the plaintiff personally, 
or to the conduct of his mother. It may finally be pointed 
out that the first defendant cannot properly claim the status 
of a purchaser without notice. Let it be assumed’ for.a moment 
that in 1901, when he made his purchase, Ramdhan was 
in possession by collection of rent, and ‘that he found that 
Ramdhan had also custody of the putni lease and of the convey. 
ance of 1875. An enquiry into the title would have apprised 
him of the mortgage of 1887 by which Bharat and Ramdhan 
gave their respective properties as security for a loan, wherein 
the disputed tenure was described as the property of Bharat 
Majhi. The first defendant would also have discovered on enquiry 
from the superior landlord that, for many years after the death 
of Bharat Majhi, rent had been paid by Ramdban merely as 
agent ; and if the purchaser had further called upon Ramdhan to 
produce the rent receipts granted by the; superior landlord, he 
would have discovered that Ramdhan was unable to comply with 
his request ; as a matter of fact, these receipts have been pro- 
duced in the present litigation by the plaintiff himself. An 
enquiry from the under-tenants would possibly have disclosed the 
fact that it was only in recent years that Ramdhan had professed 
‘to collect rent on his own behalf. The purchaser is -bound to 
make enquiry into the title, and, if he does not take reasonable 
care to do so, he takes the chance of his claim being defeated by 
the real owrer : Zungabat v. Bhawani (4), Partap v. Saiyid (5), 


(1) (1906) I. L. B. 83 Calo. 547. (3) 09011 60. W. Nasa, '* 


(8) (1804) L. B, 19 I, A, 203 ; I. L. B. 20 Calo. 208. $ 
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Manji v. Hoorbas (1), Vyankapa v. Yamanasami (2) and Pateshri 
v. Nageshar (3). Too much stress, however, need not be laid upon 
this aspect of the. case, because if the purchaser saw the title 
deeds with the vendor and found him in possession, the necessity 
fora detailed enquiry into the title for a period of more than 
twelve years might not be obvious to him: Kéámaja v. Mukam- 
mad (4), Muta Saddi v. Dalesp (5). It is not necessary here to dis- 
cuss at length thelimits within which enquiry is obligatory to 
avoid the effect of notice ; but it is worthy of note that Mr. Justice 
North in, Z1 re Coxe and Neve's Contract (6), indicated that a pur- 
chaser of freehold lands in England’ should require a forty years 
title, that is, title deduced for forty years and for so much longer 
as it is necessary to go back in order to arrive at. a point at which 
the title can properly commence. See also Oliver v. Hinton (7). 
It is superfluous, however, to investigate the matter further on 
these lines, because it is plain that there has been nothing in the 
conduct of the mother of the plaintiff which could create any 
estoppel against bim. 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. 

Beachoroft J.—1 agree. 
A. T. M, Appeal dismissed, 


(1) (1910) I. L, B, 85 Bom. 843. 
(3) (1911) L L. R, 85 Bom 369. (5) (1910) 7 A. L. J. B., 967.° 
(8; (1911) 8 A L., J. B. 858 (8) (1891) 3 Oh. 109 (118), 
(4) (1904) I, L. R. 26 All. 490. (7) (1899) 2 Oh, 364. 
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Declaration, suit for, that plaintif is sola. shebalt—ZInjunction, prayer for, made 
by way of amendment of plaint—Valnation fer purposes of Ocowrt-/ess— 
Valuation for purpotes of furisdiction— Identical, if—-Stamp, insufficiency or» 
otherwise of — Appeal, forum of appoal— Cowrt-/eos Aot ( VII of 1870), Sch. T, 
Beo. 7, (IV) (ojand (&), Soh. II, Art, 17(iii )—Suits Valuation Aot (VII of 
1887), Bec, 8—Bpecifo Relief Act (lof 1877), Bec, 4$ —Ad valorem i 
if tc be paid, 

A sult for declaration that the plaintiff ts the sole skebaii of an idol, and that 
the defendant is not a skobait of the idol, and also for an injunotion to restrain 
* the defendant from Interfering with his pomession of the endowed properties, in 


* Appeal from Ori Deores No. 178 of 1910, against a deoree of Babu 
Rajendra Nath Datta, Subordinate Judge, Midnapur, dated the 28rd August 1909 


+ 
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which the plaintiff valued the snit for purposes of jurisdiction at Ba. 1,1005 
but for the purpose of payment of Oourt-feos valued the prayer for injunction 
at Ba. 1,000 and paid Bs. 10 as Oourt-feos for the declaration and Rs, 75 for the 
injunction, falls within section 7, clause 4 sub-clause (c) of the Oourt-fecs 
Act, and the value as determined for purposes of jurisdiction determines the 


value for tho purpose of payment of Court-fees, and the plaintiff is bound 
to pay ad valorem Oourt-foes on Rs, 11,008. 


In oases falling under section 7 (IV) of the Oonrt-fees Act, although the 
plaintiff is to state the amount at which he values the relief sought, the 
Legislature never intended that the plaintiff should be at liberty to assign 
any arbitrary value and thus be free to choose capriciously the forum of trial 
or appeal, 
Umaiui Batul v. Nanji Kuwar (1) followed. 
Dayaram v, Gordhandas (3), und Beidyanath v. Makkanial (8) referred to. 
Appeal by the Plaintiff. 
Suit for declaration and for injunction. 
The facts of the case material tothis report appear from the 
' judgment. 
Babu Hara Kumar Mitter for the Appellant. 
Babu Tarak Chandra Chakravarty for the Respondent. 
The judgment of the Court was delivered by | 


Mookerjee J.—A preliminary objection has been taken tothe 
competency of this appeal. The appeal arises out of a suit in 
which the plaintiff seeks for declaration that he is the sole shebatt 
of Lakhi Baraha Jieu, and the principal defendant is not a shedatt 
of tne idol, and also for an injunction to restrain the defendant 
from interfering with his possession of the endowed properties. 
In the plaint as originally framed, there was no prayer for an 
injunetion. Objection was thereupon taken by the defendant to 
the effect that the suit was not maintainable in view of the proviso 
to section 42 of the Specific Relief Act. The plainuff then 
amended the plaint and inserted the prayer for injunction to 
which reference has just been made. He valued the suit tor the 
purpose of jurisdiction at Rs. 11,005, but for the purpose of 
payment of Court-fees valued the prayer for injunction at 
Rs, 1,000. He then paid Rs, 10 as Court-fees for the declaration 
under Schedule 2, Art. 17(##7) and Rs. 75 for the injunction under. 


Schedule 1, read with section 7(#v)(d) of the Court-fees Act 1870, 


The suit was heard on the merits and dismissed. Tho plaintiff 
has appealed to this Court, and upon the memorandum of appeal, 
he has paid Court-fees in the same manner as in the Court of first 


instance, It has been contended on behalf of the respondents , 


(1) (1890) 6 O. Ly J, 497 ; 11 0. W. N. 708 (710). 
(2) (1906) 1, L, B. 81. Bom, 78. - (8) (1800) L L4 B, 17 Cale, 680, 


Juste, 19, 
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that under section 8 of the Suits Valuation Act, the valuation 
for the purpose of Court-fees is identical with the valuation for 
the purpose of jurisdiction, and that, consequently, ifthe value 
assigned by the plaintiff for purposes of jurisdiction be accepted, 
the plaint and the memorandum of appeal are both insufficiently 
stamped, while, if the value assigned by the plaintiff for purposes 
of Court-fees be accepted, the appeallies to the District Judge 
and not to this Court. 

Section 8 of the Suits Valuation Act provides as follows : 
4 Where in suits other than those referred to in the Court-fees 
Act, 1870, section 7, paragraphs 5, 6 and 9 and paragaph Io 
clause (d), Court-fees are payable ad valorem under the Court- 
fees Act, 1870, the value as determinable for the computation of 
Court-fees and the value for purposes of jurisdiction shall be the 
same." The suit as framed falls within section 7, clause 4, sub- 
clause (c) of the Court-fees Act, 1870. Consequently, the value 
as determined for purposes of jurisdiction, namely, Rs. 11,005, 
must also determine the value for the purpose of payment of 
Court-fees. 

The same conclusion follows from another point of view. 
Section 7 (iv)(c) of the Court-fees Act provides that the amount 
of fee payable in suits to obtain a declaratory decree, where, as 
here, consequential relief is prayed shall be determined accord- 
ing tothe amount at which the relief sought is valued in the 
plaint or memorandum of appeal. It was pointed out by this 
Court in the case of Umatul Batul v. Nanji Kuar (1) that in 
cases falling under section 7(t7) of the Court-fees Act, although 
the plaintiff is to state the amount at which he values the relief 
&ought, the Legislature never intended that tbe plaintiff should 
beatliberty to assign any arbitrary value and thus be free to 
choose capriciously the forum of trial or appeal. The same view 
was taken in Dayaram v. Gordkandas (2), and is implied in 
Botdyanath v. Makhanlal (3). In the case before us, there is 
no room for controversy tbat the prayer for injunction has been 
arbitrarily undervalued. The plaintiff contends that he is the 
sole shebatt of the idol Lakhi Baraha Jieu, and is entitled, as 
such, to exclusive possession of the disputed properties on behalf 
of the idol. He further contends: that the principal defendant 
has been improperly placed in joint possession of the endowed 
properties under an erroneous order of the revenue authorities, 


(1) (1907) 6 O, L. J. 437; 11 0, W, B. 705. (710). 
(1, (1006) T, L, B 01 Bom, T6, — (9, (.890) I, L, E. IT Calo, 680, 
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made on the 6th May 1908. ` If he succeeds in thése contentions, 
he wil obtain exclusive possession of the endowed properties, 
of which, according to bis allegation, he was in joint possession 
' at the date of the commencement of the suit. The value of the 
prayer for injunction, therefore, is the value of the relief claimed 
by the plaintiff, and upon the facts stated, that value, as estimated 
by the plaintiff himself, is Rs. 11,005. The plaintiff is, therefore, 
bound to pay ad valorem Court-fees upon the plaint and memo- 
randum of appeal, on the basis that the value of the relief claimed 
is Rs, 11,005. The Court-fees payable upon Rs, 11,005 is 
Rs. 520; but the plaintiff has paid only Rs, 75 ; he is thus liable 
to pay the difference, Rs. 445, both upon the plaint and the 
memorandum of appeal; heis accordingly directed to pay Court- 
fees to the extent of Rs. 890 within three weeks from this date. 
If the amount is paid, the appeal will be heard. If it is not paid, 
the Court will consider what further order should be passed. The 
appeal will stand adjourned for three weeks. . 
The respondents are entitled to the costs of this hearing. 
We assess the hearing fee at five gold mohurs. 
H. P.G 
[The amount was paid and the appeal heard on the merits, — ÆW. | 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
i Mr. $ustice Beachcroft. 
KANTA LAIK 
vU. 
. LACHMAN OJHA.* 


Bale in emscution of a decree for rent of a jalgir tenure, effex of—Inouwmbran- 
om created on the property by the Ltewere-holder, tf anmiled— Roni 


Recovery Ax (X of 1859), Bec. 105—Sale of Under-Tenures Aot (VIII 


of 1865, B, C.) Boos, 4,6 and 16, 


Beotion 4 of the Bale of Under-Tenures Act makes it essentia] that in order 
that the purchaser may acquire the property free from all inoumbranoes under 
section 16 of the Act, the decree under exeontion should be one for arrears 
of rent due in respect of the under-tenure brought to sale, 

The purohaser at a sale in execution of a decree against one-third share of 
& tenure, and obtained not only for arrears of rent dueon account of that 
share but also fora sum due in respect of the share of the brother of the 
tenure-holder which had finally vested in the landlord himself, does not, in 
view of the provisions of asction 106 of the Rent Recovery Act and sections 4 
and l6 of the Sele of Under-Tenures Act take the property free from all 
incum branoes, 

* Appeal from Decree No. 74 of 1910, against a decree of Babu 
cea Dey, Subordinate Judge of Manbhum, dated the 12th October 


Suns, 19, 
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If a single degree is obtained for arrears of rent of two distinct. tenures, it 
operates as a decree for money, when in execution thereof either tenure is 
brought to sale. i 

Hriey Nath Das v. Krishna Prosad Bircar (1), Bathant Nath Roy v. 
Thabur Debendra Nath Bahi (3) Nanda Lal v. Sadhu Oharan (8), Bipra 
Das v. Rajaram (4), Mulush Chand Das v. Batis Chandra Das (5) and 
Rash Mohini Dasi v, Debondra Nath Sinka (6) referred to. 

The rent is not regarded as due from the person against whom the deeree 
is obtained but is duo in respeot of the tenure, 

Sham Chand Koondoo v. Brojonath Pal Chewdhry (7) referred to. 

If, therefore, the landlord seeks to recover by sale of & tenure, not merely 
arrears due therefor, but an additional sum not realisable in respect of that 
tenure, the purchaser at an execution sale does not acquire the special status 
mentioned in section 16 of the Bale of Under-Tenures Act, ` 


Appeal by the Plaintiff. 

Suit for possession. 

The facts of the case appear fully from the judgment of the 
Court. 

Babus Dwarka Nath Miller and Mohkint Mohan Chatierjee 
for the appellant. _ 

Babus Dwarka Nath Chakrabutty and Jnanendra Nath Sarkar 
‘for the Respondent. 

The judgment of the Court was deliverd by 


Mookerjeo. J.— The substantial question in controversy 
between the parties to this litigation, relates to the true effect of 
an execution sale held-on the 7th April 1902. The events an- 


* tecedent to that sale may be briefly narrated. Prior to the 


year 1870, three brothers Chatradhar, Godadhar and Sarobar 
were in joint possession of the disputed properties on a jatgir 


tenure under the Raja of Pachete. In 1878, default was made in 


the payment of rent, and on the isth July of that year the 
jatgtr was sold in execution of a rent-decree at the instance of 
the landlord, and was purchased by himself. Three suits for 
reversal- of the sale were then commenced by the tenants, each : 
in respect of a third share of the property. The suit of Chatra- 
dhar abated, while those commenced by Godadhar and Sarobar 
were dismissed by the Court of first instance on the 3oth Septem- 
ber, 1893. Upon appeal to this Court, these two suits were decreed 
onthe 2nd March 1896. The Raja appealed to the Judicial 
Committee only against the decree in the suit of Godadhar, Upon 
the death of Godadhar, shortly after the decree of this Court, 
(1) (1807) 1. L. R. 84 Calo. 298. l 
(2) (1908) 11 0.W. N. 676, (5) (1909) 11 0. L. J. 58. 


(8) (1907) 7 O. L, J. 96, (6) (1911) 16 0, W. N. 895, 
(4) R209; 18.0, W, N, 051, V) (1818) 31, W. B. 04, 


$) 
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that appeal was contested by his brother Sarobar in whoni his 
interest had vested by survivorship; on the 9th December 1899, 
the decision of this Court was reversed by the Judicial Com- 


e mittes in Zara Lal v. Sarobar (1). The ultimate result of the 


litigations, therefore, was that in so far as Chatradhar and Goda- 
dhar were concerned the Raja of Pachete became the owner of 


their interest in the tenure ; but the tenure continued in operas 


tion in respect of the interest of Sarobar. Meanwhile, default had 
again been made in payment of rent, and, on the 6th March rgot 
the Raja obtained a decree for rent of the years 1896 and 1898 
for the two shares of the tenure originally belonging to Goda- 
dhar and Sarobar. That decree was subsequently executed and 
the present appellant became the purchaser at the execution 
sale held on the 7th April 1902. His contention is that the effect 
of the sale is to annul all incumbrances created on the property 
by the tenure-holder. This position has been negatived by 
the Court below ;'in our opinion, that decision cannot be s SUCCess- 
fully challenged. 

It was finally determined by the Judicial Committee on the 
oth December 1899 that the interest of Godadhar had vested 
in the Raja of Pachete ; consequently, after that date, it was not 
open to the Raja as landlord to sue for arrears of rent in respect 
of that share, though he might possibly have claimsd masa : 
profits. “The decree obtained by the Raja on the 6th March, rgor 
was thus essentially a decree for arrears of rent of the share of 
the tenure still held by Sarobar and for damages for use and 
occupation of the share of the tenure once held by Godadhar, 


-In execution of this decree, the third share of the tenure owned 


by Sarobar was brought to sale. The question tBus arises 


whether this was a sale under section 105 of Act X of 1859 = 


with section 16 of Act VIII of 1865 B, C. 

Section 105 of Act X of 1859 provides that if the decree be 
for an arrear of rent due in respect of an under-tenure which by 
the title-deeds or the custom of the country is transferable by 
sale, the judgment-creditor may make application for the sale of 
the tenure, and the tenure may thereupon be brought to sale 
in execution. of the decree according to the rules for the sale of 
under-tenures for the récovery of arrears of rent due in respect 
thereof contained in any law for the timé being -in force, 
Section 16 of Act VIII of 1865. B. C. then provides that the 
purchaser c of i an under-tenure ‘sold under ime Aet shall acur 


0) (1899) I. L, E 37 Calo 407. 
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it free from all incumbrances which may~ have accrued 
thereon by any act of any holder of the said under-tenüre, his 
representatives, or ássignees, unless the right of making such in- 
cumbrances shall have been expressly vested in the holder by 
the written engagement under which the under-tenure was 
created or by the subsequent written authority of the person 
who created it, his representatives or assignees, This section 


has tó be read with section 4 which provides that whenever a 


decree for an arrear of rent, due in respect of an under-tenure sale- 
able under the provisions of section 105 of Act X of 1859' shall 
have been obtained and an application for the sale of the said 
under-tenure under the same section shall have been’ made and 
allowed, the Collector shall thereupon cause certain notices to be 
served. This section, therefore, makes it essential, in order 
that the purchaser may acquire the property free from all 
incumbrances under section 16, that the decree under execution 
should be one for arrears of rent due'in respect of the under- 
tenure brought tosale. [n the case before us, the decree executed 
against one-third share of the tenure, the property of Sarobar, 
was not only for arrears of rent due on account of that share 
but also for a sum due in respect of the share óf Godadhar, 
which had finally vested in the landlord himself.: Consequently, 
it;is plain, upon a construction of section 105 of Act X of 1859 


and sections 4 and 16 of Act VIII of 1865 B. C. that the pur- 


chaser has not taken tbe property free from all incumbrances. 
This view is supported by the terms of section 6 of Act VIII of 
1865 B. C. which describes the procedure whereby the. sale 


‘may be stopped. Ifthe sum due under the decree togethhr with 


interest to date of payment and all costs of process be paid. into 
Court, at any time before the sale commences, whether by the 
defaulting holder of the under-tenure or any one on his behalf 
or any one interested in the protection of the - under-tenure, 
such sale shall not take place, and the provisions of section 13 
of Regulation VIII of 1819 for the recovery of sums paid by 
other than the defaulting holder of the under-tenure to stay 
the sale of the under-tenure, shall be applicable to all similar 
payments made under the section. It is fairly clear therefore 
that the payment contemplated by this section is payment of 
arrears due in respect of the under-tenure sought to be brought 


‘to sale, It was never contemplated by the Legislature that the 


person who seeks relief under section 6 might be called upon to pay 


the arrears due in respect of not only the tenure sought to be , 


Vou. XVI] HIGH COURT. __ 


brought to gale but also some other property: . To put.the 
matter briefly, if a single decree is obtained for arrears of rent of 
two distinct tenures, it operates as a decree for money when in 
execution thereof either tenure ia brought to sale; this view is 
supported by a long- series of decisions: : Hridoy Nath Das v. 
Krishna Prosad Strcar (1),: Batkanta Nath Koy v. Thakur 
Debendro Nath Saki (2), Nanda Lal v. Sadhu Charan (3), Bipra 
Das vy. Rajaram (4), Mulluck Chand Das v. Satis Chandra 
Das (5) and Rash Mohini Dasi v. Debendra Nath Sinha (6). The 
contention of the appellant to the contrary is'opposed to the fup- 
damental principle that the purchaser at'a sale for arrears of 
rent under section 16 of Act VIN of 1865, B. C., acquires the 
property free of all incumbrances, only because this sum sought 
to be realised forms a first charge on that property. As was 
observed by Sir Richard Couch, C. J. in the case of Skam Chand 
Kundu v. Brojonath Fal Chowdhry (7) the rent is not regarded 
as due from the person against whom the decree is obtained 
but is due in respect of the tenure. If, therefore, the landlord 
seeks to recover by the sale of a tenure, not merely arrears due 
therefor, but an additional sum not realisable in respect of that 
tenure, the purchaser at the execution sale does not acquire the 
special status mentioned in section 16 of Act VIII of 1865, B. C. 
Consequently the purchaser in the present case is not entitled 
to the privileges assigned to a purchaser at a sale in execution of 
a decree for arrears of rent under that section. We may finally 
observe that even if the purchaser could claim the status of a 
purchaser at a sale for arrears of rent, there would still be con- 
siderable difficulty in his way, because the incumbrance he seeks 
to annul by right of his purchase on the 7th April 1902 is not, an 
encumbrance imposed on the property by the defaulter ; it is 
admittedly a Pu£n: created more than twelve years before on tlie 
-16th January 1879 by the superior landlord during the time 
he was in possessiqu as owner, after his purchase at the sale of 
the 15th July 1878 and before its partial reversal by this Court. 

B The result is that the decree of the Subordinate js is 
affirmed and tbis appeal dismissed with costs. 


H. P. C. m a . Appeal dismissed. 
y (1) (1907) I. L. B, 84 Calo. 908, © 517 
B (1906) 110 W. N. 676, (5) (1900) 11 O, L. J. 856. 
| (By (1907) 7 O. L. J. '98. i ©” (8) (1911716 0. W.-N. 885, ns 
(4) (1909) 18 O, W. N, 651. (7) (1878) 31 W. B. 94. ae 
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agar Str Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 


' PRASANNA KUMAR MUKHERJEE AND OTHERS 
v. 
SRIKANTHA ROUT.* 


"Estoppel—Adcerse possession —Non-paymont or discontinuance of payment ef 


reni.—Indian Limitation Act (IX ef 1908), Seo, 9 and Soh, I, Art. 144 — 
Jwecxiien. sals — opp, deotrino of, SERIE i aa 
title as conduit for third person, 

Mere non-payment of rent or discontinuance of payment of rent does ^ 


by itself constitute adverse possession. 
A suit vo ejecta purchaser of the right, title and interest of a tenant in 


` homestead land under a ghatwal is governed by Article 144, Schedule I of the 
- Indian Limitation Act, and time runs from the date when the possession of the 
. defendant became adverse to the plaintiff. A ghatwal does not claim through 


his father as his predecessor within the meaning of section $ of the Indian 
Limitation Act. 

If a true state of facts was known to « person or if he had ready means of 
acquiring a knowledge of the truth, neither he nor his representatives oan 
invoke tbe ald of the doctrine of estoppel, 

The foundation of estoppel is to be lafd on a representation made before 


, and not after the sale, ' The wale certificate is not sufficient to sustain the plea 
, of estoppel. For this purpose, production of sale proclamation is necessary. 


Aman Ali v. Mir Hossain (1) referred to, 
‘Ifa grantor who has no title or a defective title or an estate loss than 


: what he assumes to grant, oonveys with warranty or covenants of like import, 


and subsequently acquires the title or estate which he purports to convey, or 
perfects his title, such after-aoquired or perfected title will enure to the grantee 
or to the benefit by way of estoppel, 

Trecivan v. Lawrence (3), Hermitage v. Tomkins (8) and In re Horton (4) 
referred to, 
' In the case of a voluntary private alienation, the deed, either expressly ot 


- by necessary impHcation, shows that the grantor intended to convey and that 
- the grantee expected to beoome vested with an estate of a particular kind ; the 


deed may consequently found an estoppel, although it contains no technical 
covenanta, The oaseof an execution male however, stands on a different foot- 
ing. The deoree-holder does not guarantee the title of the judgment-debtor.; the 
intending purchaser knows that under the law he can acquire nothing beyond 
the right, title and Interest of the judgment-debtor. The decree-holder himself, 
who is bound to notify before the sale all enoumbrances on the property about 
to be sold, cannot subsequently set up against the auotion-purchaser a secret 
encumbrance in his own favour. This estoppel, of which the exeou&on- 


* Appeal from Appellate Decree No, 1499 of 1910, the decree of 
J.N. Mitra, Beq., District Judge of Bankura, dated the Deoam ber, oe 
confirming that of Baba Ramprasad Maitra, Munsif of Bankura, - dated 
26th January, 1906. 

(D) (1909)-10 C. L. J, 608, (8) (1699) 1 Ld, Raym. 729, 


(3) (1TO4] 6 Modern 258, (4) (1884) 51 L, T. 490, 
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purchaser may. avail himself against the decreerholder, is based on the ground 
that it was the statutory duty of the deores-holder to notify before the sale all 
lens on the property inclusive of those held by himself, That principle has no 
gpplioation to the case of ‘an execation-parohaser of a homestead lend- under 
a ghatwal in a salo held under the Public Demanda Hecovery Act, where in the 
sale certificate granted to him the land was described as rent-free, . 

As regards the judgmant-debtor, there has been oonsiderable divergence of 
judicial opinion as to whether the execution-purohaser oan avail himself of an 
estoppel in respect of an after-aoqnired title, 

The dootrine of estoppel does not apply wLere an giter- acquired title {s 
taken by the grantor under a conveyance made to him as a conduit and for the: 
purpose of vesting the title in a third person, 

Oondit v, Bigalow (1', Philippi v. [eed (3) and Buttow v. Jenkins (8) 
referred to. ' 


Appeal by the Defendants. 
A held certain homestead land under a gkatwal. In 1878, 


the said homestead land was sold in execution of a certificate 
under the Public Demauds Recovery Act, by the Collector. . The 


, predecessor of the defendants appellants purchased the homestead 


and in the sale certificate granted to him the land was described 
as rent-free. The purchaser took possession of the homestead 
and never paid rent to the ghatwal. A also never paid any rent 
up to the time when his interest was sold. In 1888, the ghatwal 
relinquished his office and his son, the present plaintiff, then an 
infant, succeeded as ghatwal. Shortly before 1895, by agreement 
between the ghafwa/, the Maharaja of Burdwan who was the 
superior landlord, and the Government, the gkatwal relinquished. 


the office on condition that the property should be treated as 


resumed by the State, to be settled permanently with the Maha-, 
raja of Burdwan by whom it would be granted in mokarart to 
the retiring ekatoa/ himself. This arrangement was carried out, 
and, in 189s, the plaintiff obtained the swokararí settlement 
from the Maharaja of Burdwan. In 1902, the plaintiff attained 


majerity. On the 16th June, 1904, the plaintiff brought the . 


present suit to eject the defendants as trespassers, as A had no 
transferable interest. The defendants contended that A had 
transferable rent-free right in the’ disputed property .and that 
they had good title by estoppel and adverse possession. . The 
Courts below decreed the suit. Hence this appeal by. the 
defendants. 


(1) (1908) 64 N. J. Eq. 504 ; 54 Atlantic 160, l - 
(3). (1805) 19 Colo. 348 ; 85 Pao. 540. A: : 
(8) (1908) 147 N. O. 11; 60 S.E, 648, MR FEE 
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Babus Begin Bekari Ghose and Satis Chandra Mukherjee for 


the Appellants. . 


Babus Narendra Chandra Bose and Charu Chandra Biswas 
‘for the Respondent. Gs AV: 
The judgments of the Court were as follows : l 
.. Mookerjee J.— This is an appeal on behalf of the defendant 
in an action in ejectment. The subject-matter of the dispute is 
homestead land within the Bankura Municipality, originally held 


‘by one. Gopal Chandra Mukherjee under a gAafwal In 1878, 


the Collector, in execution of a certificate under the Public 


Demands Recovery Act made against Gopal Chandra Mukherjee, 


sold his right, title, and interest in the homestead. Dwarka Nath 
Mukherjee, now represented by his sons, defendants appellants, 
purchased the homestead, and in the sale certificate granted to 
him the land was described as rent-free, The purchaser took 
possession of the homestead and never paid rent to the ghatwal ; 

it has, indeed, been found that although Gopal Chandra 
Mukherjee held under the ghatwa/, he never paid any rent up to - 
the time when his interest was-sold, In 1888, the ghatwal 
relinquished his office, and his son, the present plaintiff, then an 
infant four years old, “succeeded as ghatwal, Shortly before 1895, 
by agreement between the Ghatwal, the Maharaja of Burdwan 
who was the superior zemindar, and the Government, the 
Ghatwal relinquished the office on condition that the property 
should be treated as resumed by the State, to be settled per- 
manently with the Maharaja of Burdwan by whom it would be 
granted in mokarari to the retiring gkatwal himself. This arrange- 
ment was carried out, and, in 1895, the plaintiff obtained the 
wokerari settlement from the Maharaja of Burdwan. In 1902, the 
plaintiff attained majority. On the 16th June, 1904, the plaintiff 
commenced the present action to eject the defendants as tres- 
passers. Hig case in substance i is that Gopal Chandra Mukherjee 
had no transferable interest under thé fhatwal and that conse- 
quently Dwarka Nath Mukherjee, father of the defendants, did 
not acquire any valid title by his purchase at the certificate sale 
in 1878, This is controverted by the defendants, who assert that 
Gopal Chandra Mukherjee along with his brother had a transfer- 
able rent-free right in the disputed property ; they further contend 


- that even if the alleged rent-free right is not established, they 


have acquired a good title against the plaintiff by estoppel and 
adverse possession. The primary Court.has found on.the evidence 
that Gopal Chandra Mukherjee ‘bad no transférablé right in the 
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disputed lands and that the doctrines of estoppel and adverie 
possession are of no assistance to the defendants. The same view 
has been substantially accepted .by the District Judge. The 
result has been that the Courts below have concurrently ‘decreed 
the suit, On the present appeal, this decision has beén assailed 
on behalf of the defendants on two grounds ; frst, that the claim 
is barred by limitation, and, secondly, that the plaintiff is estopped 
frorh denying the title of the defendants. 

In support of the first ground, reliance has been placed upon 
the circumstance that neither Gopal Chandra Mukherjee nor 
Dwarka Nath Mukherjee ever paid any rent to the shatval, 
This, however, is clearly insufficient to constitute adverse posses- 
sion, becausé mere non-payment of rent or discontinuance of 
payment of rent does not by itself constitute adverse possession 
Madan Mohan v. Ramesmar (1), Troyluckko v. Mohima (a), Rungo 
Lall ¥. Abdool Guffoor (3), Poresk Narain v. Kassi Chunder (4), 
Musyatulla v. Noorsahan (5) and Prem Sukh w. Bhupia (6). It 
is further clear that in a suit of this description, Art. 144 of the 
Limitation Act must be applied. Time, therefore, ruiis from the 
date when the possession of the defendants became adverse to 
the plaintfff. Now, although the term plaintiff as defined’ in 
section 2 includes a person from or through whom a plaintiff 
derives. his right to sue, this does not affect the present plaintiff, 
who, as gkatwal, does not claim through his- father as his pré- 
decessor. Ram Chunder Singh v. Madko Kumari (7). The 
plaintiff when he succeeded as gkatwal was an infant, and he has 
commenced the present suit within three years from the attain- 
ment of majority. The plea of limitation cannot, therefore, be 
sustained. i 

In support of the second ground, it has been contended that 
thè plaintiff now claims title from the Secretary of State fof India 
in Council, and as the Collector on behalf of the Secretary of 
State represented the disputed homeéstead to be saleable rent-free 
land when he enforced the certificate against Gopal Chandra 
Mukherjee, neither the Secretary of State nor the plaintiff 
deriving title from him can. repudiate: the position. -This 
argument raises a question of considerable - niċety ; but even it 
the argument be assumed for à moment to be well- -founded on 
principle, there are two preliminary difficulties which the 


(1) (1907) 70, L.J 615, (4) (1878) L L. R. 4 Calo. 661, 
(3) (1867) 7 W. B, 400 SE mr d 
(8) (1878) I. L. B, 4 Calo. 814, - ` (6) (1878) I. L. B. 3 AIL 517, 


(7) (1885) L L. B, 12 Calo, 484 ; L. B. 12 I. A, 188, 
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appellants must overcome before they can derive any benefit from 
it: In the first place, the District Judge has observed that as the : 
land was included in the gkatwali tenure, Dwarka Nath 
Mukherjee, the father of the defendants, presumably knew the 
true state of facts. It has not been disputed that if the true 
state of facts was known to Dwarka Nath Mukherjee, or if he had 
ready means of acquiring a knowledge of the truth, neither he 
nor his representatives can invoke the aid of the doctrine of 
estoppel. Carr v. London and N. W. Ry. Co. (1), Proctor v. 
Bennts (2) and Standish v. Ross (3). A difficulty, however, is 
created by the fact that the District Judge has not indicated the 
circumstances from which the presumption is drawn, and the 
appellants assert that there is no evidence in support of the 
conclusion. A further difficulty is caused by the fact that the 
defendants may reasonably contend that they were misled by the 
definite representation as to the character of the property, and 
this is. a sufficient excuse for the omission of Dwarkanath 
Mukherjee to enquire into and to inform himself of the facts. 
Redgrave v. Hurd (4). In view of the two possible aspects just 
mentioned, I am not prepared to hold without further investiga- 
tion that the question of estoppel does not arise. In the second ` 
place, no doubt the only material on the record as to what took 
place in the certificate proceedings, is the sale certificate, and as 
pointed out in Aman Ak v. Mir Hossain (5), the foundation of ` 
the estoppel must be laid on a representation made before and 
not after the sale. From this point of view, the defendants 
would have to produce the sale proclamation, and the sale eerti- 
ficate would not by itself bs sufficient to sustain the plea .of 
estoppel. I am not prepared, however, to hold on this ground 
that the plea of estoppel does -not arise ; it is well-known that 
the description in the sale certificate is taken from the descrip- . 
tion of the property in the sale proclamation, and as no objection 
was taken in the Courts below that the entry in the sale certifi- 
cate did not by itself afford sufficient foundation for the plea of 
estoppel, the defendants would in fairness be entitled to an 
opportunity to produce a copy of.the sale proclamation before 
their plea was negatived. From this point of view, also, further 
investigation would be necessary. I shall, therefore, now proceed 
to examine whether there is any substance in the plea of estoppel. . 

(1) (1875) L B. 10 C. P. 807, (B) (1849) 3 Exch. 537.: 


(3) (1887) 86 Ch. D. 740 (4) (1881) 99 Ob. D-L: ` 
(5) (1909) 10 O L, J. 006. ) SUAVE 


. ~ 
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' — The argument upon the question of estoppel has been sought 
to be presented from two points of view. It has been suggested, 
in the first place, that when in 1888, the father of the plaintiff 
relinquished his office as gkatwal, the property reverted to the 
Crown, and the newly appointed ghatwal received the grant 
qualified by: the estoppel which binds the Secretary of State. 
In the second place, it has been suggested that in 1895 when the 
present plaintiff as g&afwal relinquished his office, the property 
vested in the Crown, and the subsequent grantee, the Maharaja 
of Burdwan, took his estate qualified by an estoppel against the 
Secretary of State. It is not necessary to consider at what precise 
point of time a possible estoppel could take effect against the 
Secretary of State, because I have arrived at the conclusion that 
as a matter of law no title by estoppel evef accrued in this case 
in favour of the purchaser at the certificate sale. The contention 
of the appellants is that, in the certificate proceedings, the 
Collector got the disputed properties sold as the saleable rent- 
free homestead of Gopal Chandra Mukherjee, and, that conse- 
quently when the Collector himself obtained the property upon 
relinquishment by the gAatwa/, he could not contest the title of 
the execution purchaser. In support of this position, reliance 
has been placed upon the doctrine recognised in section 43 of 
the Transfer of Property Act. This argument, in my opinion, 
is faMacious. It need not be disputed that if a grantor who has 
no title or a defective title or an estate lessthan what he assumes 
to grant, conveys with warranty or covenants of like import, 
and subsequently acquires the title or estate which he purports 
to convey, or perfects his title, such after-acquired or perfected 
title will enure to the grantee or toihis benefit by way of estoppel. 
Trevivam v. Laurence (1) Hermitage v. Tomkins (2), [m re 
Horton (3). This doctrine, however, can have no possible appli- 
cation to the case before us. Inthe case of a voluntary private 
alienation, the deed, either expressly or by necessary implication, 
shows that the grantor intended to convey and that the grantee 
expected to become vested with an estate of aparticular kind; 
the deed may consequently found an estoppel, although it 
contains no technical covenants. This is clear from an examina- 
tion of the principle which underlies the doctrine that “an 
interest, when it accrues, feeds the estoppel.” Christmas v. 
Ohver (4), Webb v. Austin (5), Hayne v. Maltby (6), Hamill v. 

(1) (1704) 6 Modern 258. (4) (1819) 10 B, and O. 181. 

(D (1699) 1 Ld. Raym, 7929. (5) (1844) ? H., and G. TOL. 

(3) (1884) 51 L. T. 490. (8) (1789) 8 T. B, 488. 


section 529. 


" (à (1875) 24 W. B. 268, 
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Murphy (1): Laws of England by Lord Halsbury Vol. XIII, 
The case of an execution sale, however, stands on 
an obviously different footing. The decree-holder does not 
guarantee the title of the judgment-debtor ; the intending pur; 
chaser knows that under the law he can acquire nothing beyond 
the right, title, and interest of the judgment-debtor. No doubt, 
the decree-holder himself, who is bound to notify before the sale 
all iucumbrances on the property about to be sold, cannot subee- 
quently set up against the execution purchaser a secret encum, 
brance in his own favour: Doollub Sircar v. Kristo Coomar (2), 
Munnoo Lall v. Choonee Lall (3), Doolee Chund v. Oomda. 
Begum (4), Nursing v. Roghoobur (5), Giribala v. Mina 
Kumari (6), Kasturi v. Venkata (7), Ramchandra v. Fasram (8), 
Sheshgirs v. Salvador (9) and Husein v. Shankargtrt (10). 
This estoppel, however, of which the execution-purchaser may 
avail himself against the decree-holder, is based on the ground 
that it was the statutory duty of the decree-holder to notify 
before the sale all liens on the property inclusive of those held 
by himself. That principle is clearly of no assistance to the 
appellants. Even as regards the judgment-debtor, there has been 
copsiderable divergence of judicial opinion as to whether the 
executjon-purchaser can avail himself of an estoppel in respect 
of after-acquired title. To take one illustration: though in 
Varntim v. Abbot (11), it was held that the extent of an exeontion 
raises an estoppel as much asin the case of a conveyance, the 
contrary view, namely, that an execution sale of property not 
belonging to the judgment-debtor does not estop him from assert- 
ing against the purchaser title subsequently acquired, has been 
maintained in cases of recognised authority. — Emerson v. 
Sansom (12), Plenner v. Traveller's Insurance Co. (13), Freeman v. 
Thayer (14), Meyendorf v. Frohner (15), Frey;v. Ramsour (16), 
S entry v. Wagstaf (17). Bigelow on Estoppel, 1890, page 396, 
It is clear, therefore, that there is no estoppel in this case as 
against the decree-holder. Consequently, the defendants appel- 
lants, as representatives of the purchaser at the certificate sale, 
cannot avail themselves of any possible estoppel against the 
(1) (1888) 12 L. R. Ir. 400. 


(2) (1869) 12 W. R, 503. (10) (1898) I. L, R. 28 Bom, 119. 
`~ (B) (4873) L. Ri LI. A. 144, 91, W.R. 3L (11) (1815) 13 Mass, 474. 7 Ame 
Dec. 87 


Q9 (1871) 41 Celitoraia 553. 


(5) (1884) 1 10 Calc. 609. (18) (1888) 89 Indisna 184. 


L. R. 
(619000) 60. W. N 407. (14) (1849) 20 Maine 369, 
(7) (1802) 1L. B. 15 Mad, 413. (15) (1870) 8 Mont, 283. 
(8) (1897) I, L. B. a Bom. 686 (18) (1872) 66 N. O. 408. 
(9) (1878) I, L. R. 5 Bom. 5. (17) 11832) 14 N. O, 870. 
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Secretary of State or against the plaintiff as grantèe from him 
through the Maharaja of Burdwan. It is further worthy of note 
thateven if there had been any estoppel available against the 
Secretary of State, there could have been none against the plain- 
tiff —none was created by reason of what happened in 1888, 
because the estate did not then vest in the Crown to be granted 
afresh to the plaintiff, nor was any created by reason of what 
happened in 1895, because the so-called after-acquired title of 
the Secretary of State was acquired by him on condition that a 
clear title would be granted to the Maharaja of Burdwan as 
zemindar and to the plaintiff as mołararídar under him. The 
doctrine does not apply where an after-acquired title is taken 
by the grantor under a conveyance made to him as a conduit and 
for the purpose of vesting the title in a third person. Condst v. 
Bigalow (1), Phihbbi v. Leed (2), Sulton v. Fankins (3). From 
every possible point of view, theiefore, the plea of estoppel 
proves unsustainable. | 

The result is that the decree of the District Judge must be 
affirmed and this appeal dismissed with costs. 

Beachoroft J.—1 agree. 


A. T. M. Appeal dismisted. 


(1) (1908) 64 N. J. By. 504 ; 64 Atlantic 160. 
(3) (1898) 19 Colo. 85 Pao, 510. 
(B) 41908) 147 N, O, 11; 60 8. E, 648. 


Before Str Francis W. Maclean, K. C. I. BE., Chief Vustice and 
. | Mr. Justice Fletcher. 


BIPRODAS PAL CHAUDHURI 
v. 


SARAT CHANDRA SINGHA AND OTHERS.* 


Compensation monty, apportionment qf-—Landiord and putnidar—Acqwisition of 
part of putni— Rent, no abatement of —Chanoo of putni coming to an ond. 

Where there was no abatement of rent under the terms of the putni pattie 

by the semindar to the putnidar in respect of tbe land acquired, the semindar. 

was not entitled to any portion of the compensation money. The chance of 


* the putni lease coming to an end by sale or forfeiture could not be valued. 


Appeal by the Putnidar. 

Certain land being acquired by Government for the construc- 
tion of the Railway extension to Murshidabad, compensation was 
awarded. The Collector divided the conipensation equally between. 


trom Original Decrees Nos. 359 to 263 of 1005, against the decrees 


^ of x, WroBlaine Esq, .Distriot Judge of Nadia, ‘dated the 4th April, 1908, 


March, 5. 


ct 
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the. $uímidar and the zemindar. The District Judge on refer- 
ence, dismissed the application of the puinidar and awarded 


the whole amount of compensation to the zemindar, observing as 
follows: “The terms of the patta debar $uinidar from claim- 
ing any abatement of rent on account of diminution of his tenure 
by reason of compulsory acquisition. The words 'or by any 
Jaw’ make this clear. The landlord, however, loses nothing 


in the way of rent. He does, however, lose something, for his’ 


interest in the land acquired is extinguished. The putnidar’s 
argument is a double-edged one. The utmost reduction of rent 
which he could claim if such a claim were admissible would be 
also very insignificant." 

Babu Amarendra Nath Bose for the Appellant. 

Babu Soroshi Charan Mitra for the Respondent, 

The judgment of the Court was delivered by 


Maclean C. J.— This case arises under the Land Acquisition 
Act, and the dispute isasto how the compensation money is to. 
be apportioned between the zemindar and the putnidar whose 
rent is not liable to enhancement. It appears that under the 
terms of the putni pattah, if any portion of the land comprised 


‘in the pattah is taken by Government under the Land Acquisi- 


tion Act still the putnidar is to go on paying the same rent to 
the zemindar. It appears that some 20 bighas of land were 
taken by Government. The putnidar used to pay rent for this 
land at the modest rate of 2 annas a bigha which would bring 
the total rent to something between Rs 2 and Rs 3a. year. This 
rent the zemindar stil continues to get under the terms of the 
contract with the putnidar : and, so he has lost nothing. In cases 
like this, the Court has to find out, in making its apportionment 
as was pointed out in the case of Dinendra Narain Roy v. 
Tituram Mukerjee (1), what are the respective interests of the 
zemindar on the one hand and of the putnidar on the other. Aa 
I have: pointed out the zemindar here loses nothing by the fact 
ofthe land having been taken by Government, as the putnidar 
has still to go on paying the rent. The only thing of which he 
could be said to have been deprived is the chance of the putni 
lease coming to an end by sale or forfeiture. But there is no 
evidence as to the pecuniary value of such a chance and for the 


simplest of al] reasons that it is difficult to appreciate what. 


the monetary value would be. In these circumstances, the 


e learned District Judge has divided the compensation money equally 


(1) (1908) I. L. B. 80 Calo, 801. 


— 
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between the zemindar and the putnidar. That was as I have 


already remarked a somewhat rough and ready method of 


dealing with the matter which has not met with the approval of 
subsequent decisions. It seems to me in this matter that the 
zemindar has lost nothing : the property is really the property of 
the putnidar being held upon a permanent lease at a fixed rent 
not liable to enbancement and the only interest the landlord bas 
now in it is thechance to which I have referred, the monetary 
value of which it is difficult to appreciate. I think, therefore 
that the view ofthe District Judge is wrong and that the putni- 
dar is entitled in the circumstances to the whole compensation 
money. B 

The decrees of the lower Court must, therefore, be reversed 
and the putnidar, the appellant, be paid the whole compensation 
money. 

The appellant is entitled to his costs in all the appeals; We 
assess the hearing fee in No 259 at three gold mohurs aud in 
each of the three other cases at one gold mohur. 


Fletcher J.—1 agree. 
A. T. M, Appeal allowed, 


Before Mr. S ustice Brett and Mr. Fustice Sharfuddin. 
RAJA RAM RANJAN CHAKRABARTI BAHADUR- 


U. 
BUNWARI LAL MITTER AND oTHRRs.* 
Compentalion money, apportionmant ef/— Landlord aad putaldar— Aoquisition 
r qf pari of mutxi— Rent, no abatement of. 

Where ihere was no abatement of rent by the landlord to the putnidar in 
respeot of the land acquired by the Government under the Land Aoquisitton 
Aot, the landlord was held uot entitled to any portion of the compensation 
money. : 

Appeal by the Zemindar. 

- A plot of land was acquired by Government ¿under the Land 
Acquisition Act. One fourth of the zemindari belonged to A, 
and 11 annas of the zemiadari Share belonged to the appellant. 
The appellant was also the putnidar of one anna, A certain 
amount was awarded as compensation. Dispute arose as to the 


apportionment of the compensation between the zemindar, 


putnidar and durputnidar. Thezemindar A did not claim any 
part of the compensation. The claimants were the putnidars of 
II annas and durputnidars of one anna. The question was as to 


* Appeals from Original Decrees Nos 807, 383 and 888 of 1007, against the] 


decree ot K. N. Boy, Bsq, District Judge of Birbhum, dated the 49th July, 
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the apportionment of compensation between these two parties, vis, 
the zemindars and putnidars of 11 annas and durputnidar of one 
anna. The District Judge gave the whole of the compensation 
to the putnidars, the appellant getting nothing. Hence this 
appeal by the zemindar to the High Court. 

Babus Swaprasanna Bhattacharya and Foy Gopal Ghoska for 
the Appellant. 

— Babu Khetra Mohan Sen for the Respondent. 

The judgment of the Court was delivered by 

Brett J.—1n our opinion, these three appeals must fail. 
The question which the lower Court had to determine in these 
cases was what was the proportion in which the landlord and the. 
putnidar were entitled to receive the compensation money. The 
lower Court, following the principle which has been laid down by. 
this Court in the case of Dinendra Narain Roy v. Tiluram. 
Mukerjes (1), has held that, as there was no abatement of rent by 
the landlord to the putnidar in respect of the land acquired, the 
landlord is entitled to no portion of the compensation. The 
learned pleader for the appellant has invited us to a lengthy 
discussion of the cases which were full considered in the case 
above referred to, but we think that no useful purpose will be 
served by employing our time in such a consideration. In our 
opinion, the view taken by the learned Judges in the case on 
which the District Judge has relied is correct and it has' been 
followed by this Court ever since that judgment was delivered. 
In these circumstances, we see no reason to hold that the view 
taken by the lower Court is not correct. We, therefore, dismiss 
all the three appeals with costs. We assess the hearing fee at 
three gold mohurs in appeal No 367 and at one gold mohur in 
each of the two appeals Nos 382 and 383. 


A. T, M. Appeals dismisscd. 
(1) (1908) I. L, B. 80 Cale. 801. 


Before Str Cecil Brett, Knight, Fudge, and Mr. justice Carndwff. 
RASH BEHARI GHOSAL AND OTHERS 
U. 
J. C. STALKART.* 

Bengal Municipal Aot (ILI of 1884 B.O.) Seos, 15 amd  09— Kloction 
Rules—Rulos 9, 8 and 13— Porsoniauthorised to vote en behalf of a. Corpora- 
tion, whether a qualified voter— Commissioner, slection af, eligibility to. 

A person authorised to vote on behalf of & Oorporation, and not in his 
* Appeal from Appellate Decree No 2459 of 1911, with Oivil Rule No 5181 
of 1911, against the decree of Babu Ambica Obaran Muker]es Subordinate 

snags Brd Oourt, m dated the 9th August 1911, affirming the deoree , 


of Baba Baroda Kinker Mukherjee, Kunmff, Brd Oourt, Howrab, dated the’ 
loth April, 1910. 


= 
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personal capacity, under Rule 8 of the Election Rules framed by the Local 
Government under sections 15 and 69 of the Bengal Municipal Act, is a “ person 
qualified to vote" within the meaning of Rule 18 of the Rules, and ts thus 
eligible for eleotion as a Commissioner of the Munidipality, if he fulfils all the 
other conditions required by Rule 3 and is not disqualified under seotion 57 
of the Act, 

Appeal by the Defendants. 

Suit for a declaration that the plaintiff was a qualified voter 
in the Municipality, and as such was entitled to stand for election 
as a Municipal Commissioner, and for a perpetual injunction res- 
training defendant No. 1, the Chairman of the Municipality from 
declaring defendants No. 2 and 3, to be duly elected as Comunis- 
sioners under Rule 16 of the Election Rules and allowing them 
to act as Commissioners of the Municipality, and also for a 
perpetual injunction against the said defendants Nos. a and 3 
restraining them from acting as duly elected Commissioners of 
thé Municipality. 

The material facts and arguments appear from the judgment. 

Babus Mohendra Nath Roy, Provas Chandra Mitter and 


^ Monmotho Natà Roy for the Appellants, 


Mr. K. B. Dutt and Babu Monmotho Nath Mukherjee for the 
Respondents. C. A. Ve 


The judgment of the Court was as follows : 


The plaintiff, respondent in this appeal, Mr, J. C. Stalkart 
was a candidate for the election as a Municipal Commissioner in 
Ward 1 of the Howrah Municipality in 1909 and in compliance 
with Rule r4 ofthe Election Rules framed by the Local Govern- 
ment under sections 15 and 69 of the Bengal Municipal Act III 
of 1884 as amended by Act IV of 1894 and Act II of 1896 
submitted 5 nomination forms to the Chairman in form B. These 
were numbered 3, 4, 5, 6 and 7 and of these all but No. 5 were 
rejected as failing to comply with the provisions of the law. 
The nomination form No. 5 was in due course placed before the 
returning officer. In column 2 of the form the name ofthe 
candidate was entered as J. C. Stalkart and in column 4 in which 
the particulars of qualification as a voter have to be stated the 
entry was " Representing W. H. Harton and Co. Rate-payers. ” 


This information was required as Rule 13 of the Rules provides 


that “ any person qualified to vote under these rules and not 
disqualified under section 57 of the Act, shall be qualified to be 
elected as a Commissioner.” The returning officer held that 


Mr, J. C. Stalkart was not qualified for election as a Commis- 


$18, 
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sioner because the ground on which he claimed to be entitled to 
a vote was that under Rule 8 of the Rules he had been autho- 
rised to vote on behalf of a corporation t.e. the firm of Messrs. W. 
H. Harton & Co. The returning officer held that a person 
authorised to vote under Rule 8 was not a qualified voter as 
required by Rule 2 and Rule 13. 


Rule 2 provides every male person shall be eligible to vote 
who has attained the age of 21 years, has been resident within 
the limits of the Municipality for not less than 12 months im- 
mediately preceding the election, has been duly registered as 
provided in rules 4 to 12 inclusive and has paid rates and taxes 
up to a certain amount during the year preceding the election. 
Mr. J. C. Stalkart represented that he was the same person 
who was entered in the rate payers’ roll as Mr. C. Stalkart, that 
he had paid rates, taxes aggregating some thousands of rupees 
and was fully qualified under Rule 2 of the Rules. The return- 
ing officerin his order recorded that he was not satisfied that 
Mr. J. C. Stalkart was the same person as Mr. C. Stalkart and 
being of opinion that on that account Mr. Stalkart was not. 
qualified in his personal capacity as a voter, he held that he was 
not,entitled to stand as a candidate for election as a Commis- 
sioner of the Howrah Municipality. Mr. Stalkart applied against 
this order under Rule 29 of Rules to the Chairman of the Muni- 
cipality who was also the District Magistrate. The Chairman 
upheld the order of the returning offcer on two main grounds: 
first, that a person authorised under Rule 8 to vote for a corpora- . 
tion could not be considered on that account a qualified ‘voter, 
dnd secondly, that from the Vice-Chairman’s report it was clear 
that he had ample grounds for his belief that C. Stalkart was 
not a mere clerical error for J.C. Stalkart but that the names 
referred to different persons. The Chairman went on to say 
that in his opinion the Vice-Chairman’s action in the matter was 
perfectly regular and that he had acted throughout in good faith. 
He, therefore, rejected the application. It is to be noticed that in 
dealing with the question under Rule 8 read with Rule 2 the 
Cbairman appears to have questioned the legality of the rules 
passed by the local Government and in dealing with the second 
question he expressed no opinion at all of his own on Mr, Stal- 
kart's representation. 


Mr, Stalkart having been rejected as a candidate for election 
the election was duly held with regard to the other candidates 
who were held to be qualified for election and defendants a and 
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3 in the present suit were duly elected as Commissioners for 
Ward No. 1. 


Mr. Stalkart then instituted a suit in the Court of the 
Munsiff of Howrah against the Chairman of the Howrah Muni- 
cipality as defendant No. 1 and the two elected Commissioners as 
defendants 2and 3, to have it declared that he was a qualified 
voter in the Municipality of Howrah and as such entitled to stand 
for election as a Municipal Commissioner for Ward No. x of the 
Municipality, and to obtain a perpetual injunction restraining 
defendant No. 1, the Chairman of the Municipality from declaring 
defendants Nos. 3 aud 3 to be duly elected as Commissionera 
under rule 16 of the Election Rules and allowing them to act as 
Commissioners of the Municipality of Howrah, and also to obtain 
a perpetual injunction against defendants 2 and 3 restraining 
them from acting as duly elected Commissioners of the Muni- 
cipality of Howrah. EM 


The Munsiff found that the plaintiff Mr. J. C. Stalkart was 
the same person as Mr. C. Stalkait who was entered in the 
register of rate-payers, and that in fact from the records in the 
Municipal office there could not be a shadow of doubt that he 
was so. He further beld that the Vice-Chairman who was acting 
as returning officer at the election must have known that Mr. 
J. C. Stalkart and Mr. C. Stalkart were the same person, and he 
further found that Mr. Stalkart was a qualifed voter in his 
personal capacity, as he fulfilled all the requirements of rule 2 
of the Election Rules. He held accordingly that the Vice- 


"Chairrgan was not justified in rejecting the nomination form put 


in by Mr. Stalkart. He held that the Chairman of the Muni- 
cipality bad befcre him the same information as the returning 
officer and that he was not justified in rejecting the application 
made to him by Mr. Stalkart under Rule 29 ofthe Election 
Rules. He further held that the construction put on Rule 8 by 
the Chairman was not correct. He held that rules 2 and 8 must 
be read together and that Mr. Stalkart was a qualified voter and 
therefore eligible for election as a Commissioner under Rule 13 


and gave him a declaratory decree to that effect. He further. 


held that no injunction could issue against defendant No.1 the 
Chairman of the Municipality as prayed for, but he granted an 
injunction against defendants 2 aud 3 restraining them tom 
acting as Commissioners of the Municipality. ° 

Defendants 2 and 3 appealed, and a cross-appeal was prefer- 


red by the plaintiff against the judgment and decree of the 
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Munsiff so far as he refused to grant an injunction against the 
Chairman of the Howrah Municipality. The lower appellate 
Court confirmed the judgment and decree of the Munsiff granting 


Mr. Stalkart a declaratory decree that he was a qualified voter of * 


the Municipality and so eligible for election as a Commissioner 
and granting an injunction against defendants 2 and 3. He 
decreed the cross appeal, set aside the decision refusing to grant 
an injunction against the Chairman of the Municipality and 
granted the injunction prayed for by the plaintiff. 

Defendants 2 and 3 now appealed to this Court and the 
appeal was admitted on the sth September 1911. On the same 
date the same defendant obtained a rule from this Court on the 
plaintiff and defendant No. 1 to show cause why the operation 
of the injunction should not be suspended or stayed during the 
hearing of the appeal. This Rule came on for hearing before us 
on the 26th February last and as it was then represented to us 
that the period for which the election of the Commissioners 
would hold good would expire on tbe 1st April last we directed 
that the appeal and Rule should be brought on for hearing before 
us as soon as possible. We have now heard the appeal. 


The substance of the arguments which have been advanced 
before us on the appealis that Rule 8 of the Rules for Election 
passed by the Government is tíra-víres, having regard to section 
I5 of the Municipal Act ; that a person authorised to vote for a 
corporation under Rule 8 need not necessarily be a voter qualified 
in his personal capacity under Rule 2, and that Mr. Stalkart as he 
entered in his nomination roll that his qualification was that he 
was authorised to vote under Rule 8, could not be regarded as a 
qualified voter. On the facts as found by both the lower Courts 
the argument is in our opinion futile. Obviously rules 2 and 8 
must be read together and we see no ground to accept as reason- 
able the hypothesis suggested by the Chairman of the Muni- 
cipality in his order that under rule 8 a corporation might autho- 
rise a female or a minor to vote for it. The Munsiff has dealt 
with this argument very properly in his judgment and we do not 
think it necessary to add anything to what he has recorded. 

It was the duty of the returning officer and of the Chairman 
to apply the rules to the facts before them and it was no part of 
their duty to criticise the rules. 

The facts as disclosed by the Munsiff’s judgment are perfectly 
clear. Mr. Stalkart fulfilled all the conditions required by Rule 2 
and we agree with the Munsiff that it is at least surprising that 
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the Vice-Chairman and Chairman should have disregarded infor- 
- mation that was before them to identify Mr. J. C. Stalkart with 
Mr. C. Stalkart the registered rate-payer. 

Rule 2 is in our opinion perfectly clear. Any one possessing 
the qualifications set out io that Rule which in fact embodies the 
provisions of section 15 of the Act and having been duly regis- 
fered as provided by rules 4 to 12 is a qualified voter and as such 
eligible under Rule t3 for election as a Municipal Commissioner. 
It is idle to argue that registration under Rule 8 in fact amounted 
to a disqualification. 

. . . We agree therefore in the findings and decree of the lower 

appellate Court and confirm them and dismiss the appeal with 
special costs including 5 gold mohurs hearing fee and interest at 6 
per cent. up to date of realization. The Rule will also stand dis- 
charged with costs, two gold mohurs. At the same time we feel 
bound to express our regret that it should have been necessary 
to waste so much time and money over a matter which was per- 
fectly simple on the facts. 


AN R. C. Appeal dismissed. 


a Áá— mÓáÀ ERR d 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
l Mr, Fustice Beachcroft. 
SECRETARY OF STATE FOR INDIA IN COUNCIL 


v. 


A. H. FORBES.* 
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Where a lease, after reciting the prior settlements upon the termination, 
of the last of which the lease was renewed at enhanced rent, provided that, 
the lessee would, upon payment of the rent assessed, peacefully dwell on the 
laud and if he stood in need of constructing any house he could bnild on 
obtaining sanotion therefor from the lemor; that if the ‘lessee fafled to pay 
rent, the lessor might realise the arrear under the laws in force and further, 
take possession of the land ; that daring the continuance of the term, the lessos 
his heirs and representatives, would have the right to dwell on the land j And 
that after the expiry of the term, the lessor would have power to resettle the 
land with the lessee on a fair rent : 

Held, that the last olause was intended to be a ey d 

A renewal clause in e lease does not necessarily import permanenoy ; but 
where if it did, the clause which requires notion of the lessor to the erection 
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- of à building is not necessarily inconsistent with the theory of a permanent 


grant; the object of such sanction may be, not so much to prevent the ereo- 
tion of a building as to secure that the building should be of a suitable type 
from the sanitary or architectural or other similar point of view, 

In view of the facts that the tenanoy had apparently continued for many 
years, bad been renewed from time to time, and was intended for dwelling pur- 
poses, which would necessarily imply the ereotion of struotures of & more or 
less substantial character, the insertion of a renewal olause wonld be appro- 


.priate and in perfeot harmony with the avowed object of the grant. 


An express covenant to renew in appropriate technical language is not 
essential, and the habendum may be so framed as to amount in substance to a 
covenant for even perpetual renewal, 


Chambers v. Gausson (1), Taylor v. Pollard (3) and Sheppard v. Dooland (8) 
referred to : : 

A lease which creates a tenancy for a term of years, as in this case, may yet 
confer on the lesses an option of renewal, 

Moss v. Barton (4) referrei to. 

If the lease does not state by whom the option is exercisable, it is exerois- 
able by the lessees only, in other words, a covenant for renewal, if informally 
expressed, is enforced only in favour of the lenses, 

Lewis v, Stephenson (5) referred to, 

The option is exercisable not merely by the lessee parsonally, but also by his 
representative in interest, for example, his trustee in bankruptoy, 

Buchland v. Papillon (0) referred to. 

If the option does not state the terms of renewal, the now lease will be for 
the same period and on the mme terms as the original lease, in respoot of all the 
essential conditions thereof, exeept as to the covenant for renewal itself, 

Lewis v. Stephenson (5), Austin v. Newnham (7), Prio v. Assheton (8), 
Richards v, Richards (9). Hyde v. Skinner (10', Tritton v. Foot (11), referred to. 

Though there is no sort of legal presumption against & right of perpetual 
renewal, the authorities impose upon any one claiming such a right the burden 
of strict proof and are strongly against inferring it from any equivooal expres- 
sons which may fairly be capable of being otherwise interpreted. The oove- 
nant will not be construed as a covenant for perpetual renewal, unless the iu- 
tention In that behalf is clearly shown, for instance, when the covenant ex- 
pressly states that the lease is to bo renewed for ever ; oth erwise the agreement 
is patisfled and exhausted by a single renewal, 

Swinburne v, Milburn (19), Job v. Banister (18), Hare v. Burges (14), 
Dacis v, Taylor (15), Moore v. Foley (16) and Jggwidon v. May (17) Browns v, 
Tighe (18) referred to. 

(1) (1844) 3. Jones & La Touche 99. (2) (1827) Lyne on Leases. App. 02. 

(3) (1842) 3 Dr. and War 1; 4 Ir. Eq. R. 654, 

(4) (1866) L. B, 1 Eq.174 ; B5 Bear., 197. 

(5) (1898) 07. L- J. Q. B. 296 ; 78 L. T. 165. 

(8) (1986) L. R. 1. ar ae L. B. 8 Oh. App. 67 ; 

(7) (1906) 2. K. B. 


(8) (1884) 1 Y. & O. O O, 82; 4L. B, B. 233. 
(9) (1848) 2 Y. & x 0 0. O. 419 (427). 


Tr m (16) (1801) 6 Ves. P 
(14) 4189) 4, K. . (17) (1804) 9, Ves : 7 East 387. 
& Fin, 390 ; 8 Bligh, N, 8. 272; 87 B. R, 150. 
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A covenant for renewal runs with the land and, therefore, the right of a 
transferee from the original lessee, where the latter is entitled to a renewal of 
the lease on the original terms subject to the payment of fair rent as stipulated, 
is not affected by the clroumstanoe that ho ts a transferee. i 

Simpson v. Clayton (1', Ros v. Hayley (3) and Brook v. Bwibeley (8) 
referred to. 

A lessee, entitled to a renewal of the lease on the original terms, is entitled 
to refose to &ooept s renewal on conditions oesentially different from the terms 
of the original grant and more or less caloulated to prejudice serionaly the 
position of tho lesgeo, 

The position of a lessee who has always been ready and willing to accept a 
renewal on proper terms is the same in equity es if & proper lease has been 
granted, A covenant for renewal if enforceable at the oommenoement of the 


soit for ejeotment of the lessee would make the position of the lessee in equity’ 


the same as if it had been specifically enforced. 

Walsh v. Lonsdale (4) Bibi Jawahir Kumari v. Chatterput (6) Singheo 
Ram v. Bhagbat (0) and. Sarat Okunser v, Sham Chand /T) referred to, 

Per Beackoroft J, In construing a lease, a meaning must be given to every 


clauso where possible, and if there is ambiguity in a grant, it must be construed 
in favour of the grantee. 


Appeal by the Plaintiff. 

Suit for ejectment. 

The facts of the case appear fully from the judgment of 
Mookerjee J. . 

Babu Ram Churn Mitter for the Appellant. 

Babu Mahendra Nath Roy and Moulvi Makommed Mustapha 
Khan for the Respondent. C. A. V. 

The following judgments were delivered by the Court : 

Mookerjeo J.—This is an appeal by the Secretary of State for 
India in Council against a decree of the District Judge in reversal 
ofa decree of the Subordinate Judge, by which an action in 
ejectnent commenced by him against the respondent has been 
dismissed. On the irth November, 1878, the Collector of 
Monghyr granted a lease to-one John Christian in respect. of a 
parcel of homestead land for a term of 27 years from the ist. April 
1876. The lease shows on the face of it that this was not the 
commencement of the tenancy, and it is stated expressly that the 
grant was made upon the expiry of the term of the former 
settlement. In 1879, the lessee transferred his interest to one 
Ambler, who, in the same year, sold the property to Alexander 
John Forbes now represented by the defendant. Upon the 


expiry of the term, the Collector made an offer to tlie defendant 


(19 (1888) 4 Bingham N. O. 758 ; 44. B. R. 84]. 
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to renéw the lease on certain terms specified in a draft. The 
defendant refused to accept a renewal on the terms proposed and 
claimed a renewal on tbe same terms as before, subject to the 
payment of fair rent. The result was that the negotiations 
terminated, and the Collector, by a notice served on the 25th 
September, 1906, called upon the defendant to quit the land 
from the 1st April, 1907, and to remove the materials of the 
house which had been erected thereon. The defendant ignored 
this demand for possession, and on the 7th September, 1907, the 
Secretary of State commenced this action to eject him as a 
trespasser. The defendant registered the claim substantially on 
the ground that he had acquired a permanent right in the disputed 
land and was not liable to be evicted therefrom. The Subordinate 
Judge overruled this contention and decreed the suit. Upon 
appeal, the District Judge has reversed that decision, and dis- 
missed the suit onthe ground that the defendant had practically 
a permanent interest in the land as the lease contained a stipula- 
tion for renewal. In support of the present appeal, it bas been 
argued on behalf of the Secretary of State that, upon the 
termination of the lease, the defendant ceased to have any 
interest in the land and is consequently liable to be ejected. On 
behalf of the respondent, it has been contended, in answer to 
this argument, that the lease contains a covenant for rgnewal, 
that he is entitled to renewal on the same terms as before, 
eubject to the ‘payment of fair rent, that he has always been 
ready and willing to accept a renewal on this footing, and that 
consequently he is in equity entitled to the same protection as if 
the lease had been properly renewed in his favour. -The questions, 
therefore, which require consideration are, frst, whether there is 
à covenant for renewal in the lease ; secondly, if there is a renewal 
clause, was the defendant offered a renewal on proper terms; and, 
thirdly, if the defendant is not to blame, is he protected from 
ejectment. B d 

In so far as the first of these questions is concerned, the 
answer must plainly depend upon a true construction ofthe 
instrument of the 11th November, 1878. It recites in the first 
place the prior settlements upon the termination of the last of 
which the lease was renewed at enhanced rent. It then provides 
that the lessee would, upon payment of the rent assessed, peace- 
fully dwell on the land, and if he stood in need of constructing 
any house, he could build on obtaining sanction therefor from 
the Collector. Ifthe lessee failed to pay rent, the Government 
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might realise the arrear under the laws in force, and further, 
take possession of the land. During the continuance of the term, 
the lessee, his heirs and representatives, would have the right to 
dwell on the land. After the expiry of the term, the Government 
would have power to re-settle the land with the lessee on a fair 
rent. The last clause has been construed by the respondent as a 
covenant for renewal. This has been repudiated on behalf of the 
Crown, and our attention has been drawn to the fact that no 
terms are prescribed on which the lease is to be renewed. It has 
also been suggested, on behalf of the Crown, that if the clause 
be interpreted as a covenant for renewal, the lessee would 
practically have a permanent interest in the land, which is incon- 
sistent with the provision for sanction of the Collector, should the 
lessee build on the land. After careful consideration of all the 
terms of the lease, some of which are by no means happily worded, 
] have arrived at the conclusion that the clause in question was 
intended to be a covenant for renewal. It has not been explained 
why a contract of tenancy of this character, executed by one 
Englishman in favour of another, should have been written in 
what turns out to be a by no means intelligible Indian vernacu- 
lar ; but this much is plain that, if we accept the construction 
suggested by the learned Government Pleader, vis, that the 
clause was intended merely to reserve liberty to the Collector to 
make 'a re-settlement with the lessee on fair rent, it would be 
entirely superfluous. Oa the other hand, as will presently 
appear, a renewal clause in a lease does not necessarily import 
permanency; but even if it did, the clause which requires 
sanction of the Collector to the erection of a building isnot 
necessarily inconsistent with the theory of a permanent grant ; 
the object of such sanction may be, not so much to prevent 
fhe erection of a building as to secure that the building 
should be of asuitable type from the sanitary or architectural 
or other similar point of view. It must again be remem- 
bered that the tenancy had apparently continued for many. 
years had been renewed from time to time, and was intended 
for dwelling purposes, which would necessarily imply the erec- 
tion of structures of a more or less substantial character. From 
this point of view, the insertion of a renewal clause would be 
appropriate and in perfect harmony with the avowed object of the 
grant. The construction, therefore, suggested by the respondent 
is reasonable, and I do not hesitate to accept it, because it is well 
settled that an express covenant to renew in appropriate 
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technical language is not essential, and the habendum may be so 
framed as to amount in substance to a covenant for even perpe- 
tual renewal Thus, in Chamber v. Gaussen (1), Sir Edward 
Sugden, then Lord Chancellor of Ireland, held upon a construc- 
tion of all the terms of a lease that it was a lease for lives, 
renewable for ever. He referred to the cases of 7; aylor v. 
Pollard (2) and Skeppard v. Dooland (3), where a similar view had 
been taken. I hold, therefore, that the clause in question embodies 
a covenant for renewal. 


In so far as the second question is concerned, it has been 
argued on behalf of the Crown that as the instrument does not 
specify the terms on which the lease was to be renewed, the 
lessee could not claim renewal on the same terms as before. This 
contention, in my opinion, is fallacious. In the first place, a 
lease which creates a tenancy for a term of years, as in the 
present case, may yet confer on the lessee an option of renewal: 
Moss v. Barton (4). In the second place, if the lease does not 
state by whom the option is exercisable, it is exercisable by the 
lessee only ; in other words, a covenant for renewal, if informally 
expressed, is enforced only in favour of the lessee: Lewis v. 
Stephenson (5). In the third place, the option is exercisable not 
merely by the lessee personally, but also by his representative 
in interest, for example, bis trustee in bankruptcy: Buckland v. 
Papillon (6). In the fourth place, if the option does not state 
the terms of renewal, the new lease will be for the same period 
and on the same terms as the original lease, in respect of all the 
essential conditions thereof, except as to the covenant for renewal 
itself: Lewes v. Stephenson (5), Austin v. Newnham (7, Price v. 
Assheton (8), Rickards v. Rickards (9). The exception just men- 
tioned is ofsome importance, because it negatives the suggestion 
made on behalf of the Crown that a covenant for renewal practically. 
implies a permanent lease. Lord Macclesfield said in Hyde, v. 
Skinner (10), that though the lease is to be made on the same 
covenants, yet that shall not take in a covenant for the renewing 
of this |new lease, for as much ias then the lease would never be 


(1) (1844) 2 Jones & La Touche 99. 

(3; (1827) Lyne on Leases, App. 02 

(8, (1843) 8 Dr. & War. 1, 4 Ir. Eq. B. 054. 
(4) (1968) L. B. 1 Eq. 174, 85 Beay 197. 

t5) (1898) 07 L. J. Q. B. 206, 78 L T 165. 

(6) (1806) L. as Eq. 457, L. B. 3 Oh, App. 67. 
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at an end. To the same effect is the observation of Lord 
Thurlow in Tritton v. Foot (1), that a covenant in a lease to 
renew under the same conditions is exclusive of the covenant 
of renewal. Similarly, Lord Selborne observed in Swinburne v. 
Milburn (2), that though thereis no sort of legal presumption 
against a right of perpetual renewal, yet the authorities certainly 
do impose upon any one claiming such a right the burden of 
strict proof and are strongly against inferring it from any 
equivocal expressions which may fairly be capable of being other- 
wise interpreted. The substance of the matter, therefore, is 
that the covenant will not be construed as a covenant for per- 
petual renewal, unless the intention in that behalf is clearly 
shown, for instance, when the convenant expressly states that 
the lease is to be renewed for ever; otherwise, the agreement 
is satisfied and exhausted by a single renewal: Fob v. Banister (3) 
Hare v. Burges (4), Davis v. Taylor (9, Moore v. Foley (6), 
Iggulden v. May (7). It has accordingly been held that a 
covenant to receive the construction of perpetual renewal must 
be plain and distinct and such as to bear no other construction 
without force.and violence done to the words and the context : 
Browne v. Tighe (8). In the present case, therefore, the defend- 
ant was entitled to a renewal of the lease on the same terms 
as in the instrument of the rrth November 1878, subject to 
the payment of fair rent as expressly stated therein ; and this 
right was not affected by the circumstance that he was a trans- 
feree from the original lessee, for, as already stated a covenant 
for renewal runs with the land. Simpson vw. Clayton (9) Roe vw. 
flayle} (10), Brook v. Bulkeley (11). The renewed lease offered 
to him, however, was on substantially different terms. Covenants 
had been inserted which involved restraint against alienation 
without the written permissian ofthe Collector which could be 
obtained only upon payment of premium, forfeiture for felling 
timber without leave, forfeiture for addition to or alteration in 
building without assent of the Collector, and like clauses, more 
or less calculated to prejudice seriously the position of the 
lessee. The lesses was, therefore, clearly entitled to refuse to 
accept a renewal on conditions so essentially different from the 
terms of the original grant. 


(1) (1789) 2 Brown O. O. 686; 2 Oor. 171. 
(3) (1884) 9 App. Cases 844 (850,) (5) (1786) 8 Ridgeway P. O. 808. 
(B) (1856) 3 K. & J. 874, (6) 11801) 6 Vea 283, 
(4) (1857) 4 K. & J. 4^, (7) (1804) 9 Ves. 325, CARE 287. 
(8) (1884) 4 Ol & Fin. 806 ; R Bligh N. B. 272; 87 B, R, 150, - 
(9) (1848) 4 Bingham N O 758; 44 R, B 841, 
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In so far as the third question is concerned, it cannot be 
seriously doubted that the position of the lessee who has been 
always ready and willing to accept a renewal on proper terms 
is the same in equity as if a proper lease has been granted. The 


covenant for renewal was [still specifically enforceable at the 


commencement of the suit, and the position of the defendant 
in equity is the same as if it had been specifically enforced : 
Walsh v. Lonsdale (1), Bibi Fawakir Kumari v. Chatterput (a), 
Singhee Ram v. Bhagbat (3) and Sarat Chunder v. Sham 
Chand (4). 

The result, therefore, is that although the reasons assigned 
by the District Judge may be open to criticism his decree must 
be affirmed and this appeal dismissed with costs. 

Beachoroft J.—1 agree and have little to add. lt is conceded 
that thedetermination of the question depends on the interpretation 
to be put on the clause, which has been translated, “after the expiry 
of the term put down in this deed, the Government shall have 
power to re-settle the land on a fair jama.” A more accurate 
translation of the concluding words would be “ the Government 
shall have the power to bring into operation a new settlement 
on a fair jama." 

If this clause gives an option of renewal, the appellant is faced 
by this difficulty that the option must be taken to include a 
renewal of the lease on all the old terms except sucl»as are 
excluded, other of course than the renewal clause itself. It is 
clear the words ‘on a fair jama" would be meaningless if applied 
to any person other than the respondent, for in a contract 
between A and B it is of no concern to B for A to say "T shall 
have power to renew the contract with C on a fair rent." 

Any difficulty which there is in the case arises from the fact 
that the lease is loosely worded. It contains other provisions 
which are unnecessary eg., the passage which after giving Govern- 
ment power to take seer possession in case of default of payment' 
of rent, goes on to give Government authority to keep the 
property seer or to lease it to some one else. If the clause 
"after the expiry of the term, Government shall have power to 
bring into operation a new lease on a fair jama," were merely 
a clause emphasizing the fact that the termination of the lease 
in 1902 was to end the contract between the parties, the appellant 
must succeed. Buta meaning must be given to every clause 

(1) (188931 Oh. D. 9. (2) (1905) 3 O. L. J 848. 

(8) (1910 11 0. L, J. 518 

(4) (1813) 18 O. L, J. 71 ; I. L, B. 89 Calo. 668. 
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where possible, and if there is ambiguity in a grant it must be Orvis 
construed in favour ofthe grantee. Now if the contract between 1912. 


the parties entirely terminated in 1902 it was quite unnecessary georetary of State 
to reserve to Government the power to make a new settlement, 
Therefore the reservation of that power to Government appears 
to indicate that it was considered that the respondent had some 
Tight which it was intended to qualify by this clause. Aud on 
the terms of the clause that right could only be a right to 
renewal. This view is borne out by the fact that previous 
renewals were recited in the afta. And the suggestion that 
Government had a right to settle the land with any one without 
giving to respondent the refusal of a lease does not appear to 
have been the suggestion at any rate in the Court of appeal, 
for the judgment of the learned District Judge seems to proceed 
on the linesthat there was au option of renewal and that the 
Government Pleader's contention was, not that there was no 
option, but that the terms of the lease could be varied. 

Therefore we must take it that an option was reserved to the 
respondent. That being so it must be taken that the terms not 
mentioned as liable to variation were to be renewed. Govern- 
ment was therefore entitled only to alter the rent on renewal. 

I agree in dismissing the appeal with coats. 

H. P.'C. Appeal dismissed, 


Qo 
A, H. Forbes, 
Beaohoreft, d. 


` Before Mr. Fustice Norris and Mr. Yustice Bansrjes. 
. — .SREE KANTA PERSHAD HAJARI 


v. 


1804, 
IRSHAD ALI SARKAR.* cite 


Rent, abaismont of—Coxtract—Land wnowltiveted for  enbesknexi— Bengal lade m 
Tenancy Act (VIII of 1885), 890, 58, Ol, (b) — Abwab— Moharrari rent for 
fred arca —' Bhat and Dog ar — Total ront — Bengal ERARON “det (VIII of 
1888 ), See. 74. 

Where remission of rent is claimed, ib tor iiia not fonnd in the possession 

of the tenant, but for land which, though included in his tenure, he was 

obliged to leave uncultivated becanse he had to erect embankment to protect 

other land, and the remission for land so left ont is provided forin the written 
contract, the claim dogs not come within the purview of section 52, clause (b) of 
the Bengal Tenancy Aot, The tenant primes facie ls entitled to remission “for 

all the years for which the land had been so left uncultivated. Where rent was 

paid for the said land in full, down to the period before the olatm, and an alleged 
* Appeal from Appellate Decree No. 47 of 1808, against the decree of 9 

o P, Oaspersz, Esq. O ipe iu Er A ia Vect of Ohitta , dated tbe Sth 


tember, 1892, modifying tha Nath rje?, Bubordinate 
J ge of Chittagong, dated, the pth} February, 1899. . 


Orv, 


£26 
OIV 
1804. 
N—— 
Bree Kanta 
v. 
. Irshad, 
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special promise to remit rent for the years for which rent had been paid in full, 
was not proved, the abatement was allowed in respect of the years dud whioh 
rent was olaimed, 

It was stated in a kabwliat that the mokarrari or fixed rent for total 
Assessable area 15 drones, was Ra, 860; an additional item under the beading of 
“ Price of present and unpaid labour,” amounted to Re, 17-4 annas; under the 
heading of ‘ Total rent,’ was given Re, 877-4as made up of Bs. 860 and Bs 17-4es, 
The Aabuliat also provided: “ Besides I shall every yoar at the time of the 
Beradia (Durga) Puja give you four castrated goats as presents and shall supply 
you labour without wages for flve days, which If I fail to do I shall have no 
objection to your realising the sum of Hs. 17-44, ay the price of tho said presents 
and labour in addition to the amount of rent :” 

Held, that the sum of Bs 17-4a£, which was the money Endet of the 
bhet and begar or presents and labour, was in the nature of an imposition in 
addition to the actual rent within the meaning of seotion 74 of the: Bengal 
Tenancy Act and was therefore illegal and the stipulation for the payment of 
the same was void, 


Appeal by the Plaintiff. 

The plaintiff brought a suit for recovery of rent for the years 
1250,1251 and 1252 Maghi, based on a £aóutat, In the &abultat 
it was provided that if the tenant was obliged to leave unculti- 
vated on account of the necessity of having to erect embankments 


to protect other land, rent for that portion would be remitted. 


Defendant paid rent in full up to 1249 Maghi, though some 
portion of the land was taken for embankment. In the £aóu/at 
total assessable area given was 15 drones and the mo&arrari sama 
or fixed rent, Rs. 360. Then it was to be found in the kabuliat 
that there was an additional item under the heading of “ Price of 
presenta and unpaid labour," amounting to-Rs. 17-4as. ; and, these 
two sums were added together and put down as amounting to 
Rs. 377-425. under the heading of “ Total rent." The tenant first 
of all stipulated to the effect “that after paying at your zemindari 
sherisía the aforesaid rent from year to year according to the 
instalments mentioned above, I shall take da£A:/as for the same. 
If I become a defaulter by dishonestly omitting to pay the ‘said 


‘rent then I shall not be competent to make any excuse or objec- 


tion against your realising the rent in arrear together with 
interest thereon at Rs. 2-8as. per cent. fer mensem as well as costs 
and damages by sale of this A/mam: under Regulation VIII of 
1819, and also by any other means provided by the laws now in 


‘force and those that may hereafter be enforced.” And then the 


kabukat went on to provide: “ Besides I shall every year at the 
time of the Saradia (Durga) Puja give you four castrated goats as 
presents and shall supply you lobour without wages for five days, 
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which If I fail to do I shall have no objection to your realising the 
sum of Rs, 17-443, as the price of the said presents and labour in, 
addition to the amount of rent." 

The defence inter alta was that the defendant was entitled to 
abatement of rent on account of the area that was occupied by 
embankments or had to be left out on account of the erection of 
the embankment ; that theplaintiff was not entitled to recover any-. 
thing on account of bet and begar, that is, presents and labour, as. 
the items claimed under this head were in the nature of abwads ; 
that he was not entitled to claim damages on account of road fund. 
aud that he was not entitled to recover anything as damages. 

The first Cóurt allowed some of those objections and decreed 
the plaintiff's claim in part. Ono appeal by both the parties, 
the first appellate Court modified the decree of the first Court and. 
gave the plaintiff a decree in modification. ofthe claim. The. 
plaintiff then preferred the present appeal to the High Court and, 
the defendant put in cross-objections under section 561 of the. 
Code of Civil Procedure (1882). 

Moulis Serajul [slam and Mahomed Habibulla for the 
Appellant. 

. Babus Hem Chandra Banerjes and Akhil Chandra Sen for the 
Respondent. 
The judgment of the Court was deliverd by 


Banerjee J.—This was a suit for arrears of rent for the years: 
1250, 1251 and 1252 Maghi, based ona &aóu/trat. The defence 
so far as it is necessary to consider it for the purposes of this 
appeal, was that the plaintiff was not entitled to recover anything: 
on account of bket and degar, that is, presents and labour, as'the 
items claimed under this head were inthenature of adwadsi; that he 
was not entitled to claim anything on account of road fund ; that. 
he was not entitled to recover anything as damages ; and that 
the defendant was entitled to abatement of rent on account of 
the area that was occupied by embankments or had to be left out ` 
on account of the erection of the embankments, 


The first Court allowed some of these objections and decreed : 


the claim of the plaintiff in part. Against the first Court's: 
decree both parties appealed; and the learned Judge below has ‘ 
modified the decree of the first Court and given the plaintiff a’ 
decree in modification of the claim. 


Against that decree of the lower appellate Court the "oed * 


has preferred this appeal, and the defendagt has raised certain) * 


objections under section 561 of the Code of Civil Procedure, The 
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points argued on behalf of the plaintiff appellant are these, 
namely, firsz, that the Court of appeal below ought not to have 
given any effect to the clause in the Aadudat with reference to 
remission of rent in regard to the years for which rent had been 
paid in full, but should have limited the effect of that clause to 
the years for which rent was claimed ; second, that the Court of 
appeal below was wrong in allowing remission on account of an 
area of 13 Kanis odd, third, that the Court of appeal below ought 
to have allowed interest at the rate stipulated for in the kabuhat ; 
and fourth, that what was claimed on account of road fund should 
have been allowed: and the objections urged on behalf of the 
defendant respondent under section 561 are these, namely, frst, 
that the Courts below ought to have disallowed the claim for bket 
and erar, presents and labour amounting to 17 rupees 4 annas’a 
year ; second, that the decree of the lower appellate Court has 
erroneously allowed the plaintiff damages although the judgment 
distinctly disallowed the same ; and ¢strd, that the lower appellate 
Court ought not to have made the defendant liable for the whole 
of the Amin’s costs. 

We shall consider the points urged in the plaintiff’s appeal 
first, and then those urged by the defendant by way of cross- 
objections. 

As to tbe first point urged on behalf of the plaintiff, the 
learned Judge in his judgment observes: “The wording of 
section 52 (b).of Act VIII of 1885 leads me to- believe that the 
rents for 1249 M. S. and backward having been paid, the: reduc- 
tion is operative for the years in suit and those years only but: 
such a result seems . somewhat hard on the defendant in vjew of: 
the conditions of the tenancy ;" and then towards the close of his‘ 
judgment he says “ the abatement will take effect from 1246 M. S. 
there being a running account between the parties." We think 
the learned Judge is wrong in the view that he has taken of this 
matter. We may observe that the claim for abatement of rent in’ 
this case dces not come within the .purview of section za, 
Clause (6), emission is here claimed not on account of land not ` 
found in the possession of the tenant, but on account of land 
which, though included in his tenure he was obliged to leave- 
uncultivated on account of the necessity of having to erect- 
embankments to protect other land, and remission for land ‘so left ` 
out is provided for in the written contract between the parties, - 
That being s0, prima facie no doubt the defendant was entitled to 


e remission for. all the years for which the land had been so left 


me 
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uncultivated ; but then it is admitted by the]defendant himself in 
his written statement, paragraph 5 and it has been ‘found by the 
learned Judge below, that rent for all the years down to 1249 has 
, been paid; and what the defendant urges in support of his 
claim for remission is given in these words in the sth, paragraph 
of his written statement: "The plaintiff on receiving the rent of 
the said land from the defendant promised to remit it afterwards. " 
A special promise to remit rent on account of the years for which 
rent had been paid in full, is what is here relied upon in the 
defence ; but no such promise has been made out and the learned 
Judge below does not base his decision upon any such promise. 


We are of opinion that the only ground urged for having effect 


given to this stipulation in the &abxa! for remission in regard to 
the years for which rent had been paid in full, has not been made 
out, and that the defendant was consequently entitled to abate- 
ment only in respect of the years for which rent has been claimed. 

As to the second point urged for the plaintiff no reason has 
been shown to us why we should hold that the area in respect 
of which remission has been allowed was too large. 

As to the third point we observe that no interest was 
claimed in the plaint at the rate stipulated for in the &absAat. 
What was claimed in the plaint was damages at the rate of 
twenty five per cent’; and that the learned Judge disallows, 


holding that this was cmn nota case where damages could 


be allowed for rents wilfully withheld. And then as regards 
the last point urged the first Court says: “The plaintiff him- 


self, it seems, has not got to pay anything as road fund to:Govern- 


ment, gnd so he cannot realise it from the defendant.” That 
finding does not appear to have been successfully challenged i in 
appeal before the Judge ; and we think it is too late for the 
plaintiff to ask us here to interfere on that point. 

The plaintiff's appeal therefore succeeds only as to the firat 
point, and the remission that has beer allowed for the years 1246 
to 1249 should be disallowed and the decree of the lower appel- 


late Court modified accordingly. Then as to the defendant ^ 


cross-objections, we are of opinion that the.first one is entitigd . 
to succeed. In the Aadu/iat we find that the total assessable 
area given is 15 drones and the motrart jama or fixed rent 


mentioned, is 360 rupees. Then there is an additional item 


under the heading of “Price of presents and unpaid labour, " 
amounting to 17 rupees 4 annas ; and these,two sums are ,added 


together. and put down a amounting to 377 rupees 4 annas, 
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under the heading of “ Total rent"; and it is upon the fact of . 
the entire sutà of 377 rupees 4. annas being placed under the 
heading of “Total rent" that the judgments of the Courts 
below in favour of the plaintiff are based. But in addition to ° 
this fact appearing on the face of the &abwia? there are other, 
parts of the document, which in our opinion have a very import- 
ant bearing on the question before us, and those parts of the 
document are thé following: Tne tenant first of all stipulates 
to this effect “that after paying at yor, gemindari sherista the 
aforesaid rent from year to year according to the instalments 
mentioned above, I shall take dathtJas for the same. If I become 
a defaulter by dishonestly omitting to pay the said rent then I 
shall not be competent to make any excuse or objection against 
your ‘realising the rebt in arrear together with interest thereon 
at 2 rupees 8 annas per cent. per mensem as well as costs and 
damages by sale of this etmam: under Regulation VIII of 1819,- 
and also by any other means provided by the laws now in force 
and thoes that may hereafter be enforced”, And ithen the 
kabwitat goes on to próvide : “ Besides I shall every year at 
the time of the Saradia, (Durga) Puja give you four castrated 
goats as presents and shall supply you labour without wages 
for five days, which if I fail to do I shall have no objection to 
your realising the sum of 17 rupees 4 annas as the . price of the 
said presents and labour in addition to the amount of rent”. 
These provisions of the &dbu/iat go, in our opinion, distinctly 
to show that what was regarded as the actual rent was the sum 
of 360 rupees, which, we may observe in passing bears a clear 
and definite proportion to the assessable area of 15 drones ; and. 
that the sum of 17 rupees 4 annas which was the money equi- 
valent of the ket and čegar or presents and labour was in the 
nature of an imposition in addition to the actual rent within. 
the meaning of section 74 of Bengal Tenancy Act and must. 
therefore be held to be illegal, and the stipulation for the pay- 
ment of the same must'be held to be void. We may further 
observe that not only is this distinction between the actual rent 
and these additional items made in the AaóuJat, but it is also 
observed in the plaint itself, in which the plaintiff says: ‘The 
defendant having on and Pous 1246 (Maghi) executed an eimam: . 
kabwiiat in favour of the plaintiff agreeing to pay annually 360 
rupees as rent and 17 rupees 4 annas as the value of bket- 
(presents) and čegar (unpaid labour) is by virtue of eimami . 
title iu n ofthe land contained within the boundaries | 


LÀ ^ 
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given below." There is not therefore in our opinion any room 


for doubt that the sum of 17 rupees 4 annas claimed as part of 
„the rent is really adwad and therefore not realizable. 


‘The second contention urged on behalf of the defendants 


namely, that the decree has erroneously allowed damages though 
the judgment has disallowed that part of the claim, must also 
succeed ; the learned vakil.for.the plaintiff appellant does nof 
question the correctness of the contention of the defendant. 

As to the third point urged by the defendant, we think 


that must fail. It was quite in the discretion of the lower appel- 
late Court to bave apportioned the costs of the amin in any way 


it thought proper, and in the exercise of that discretion the 
lower appellate Court has considered it fit to make the defendant 
liable for it. The part of the judgment we do not think we 
ought to interfere with on second appeal. 

. The cross objections therefore succeed in regard to the item 
of 17 rupees 4 annas, which we disallow as adwad and alacin 
regard to the amount of 287 rupees 5 annas 6 pies, which has 
been erroneously allowed in the decree as damages. 

. The result then is that both the appeal and the cross objec: 
tions succeed in part, and the decree must be modified accord- 
ingly ; ‘but under the circumstances we make no order as to the 
costs of this appeal. | AE 
A. T. M. c dili and cross objection allowed in part. 


PRIVY COUNCIL. 


PRESENT: Lord DNO CSS Lord Atkinson, Lord Skate, 
Str Fokn Edge and Mr. Ameer Ak, 


CLARKE 
v. i 
` BROJENDRA KISHORE ROY CHOWDHURY. 
l r AND - 
; CLARKE 
z v. , 
-BISWESW ARI DEBI CHOWDHURANI, 
[CONSOLIDATED APPEALS FROM THE-HicH Court or. 
» JupicATURE AT Fort WILLIAM IN BENGAL.] 
Procedure Coda ( Aot V ef 1898), Seo. 08 and Form VIII of Schedule 
: V—Power of a Magistrate ie issus march warrant— Oourt’—4 Magistrate” 
— Indian drms Ao (XI af 1878), Seo, . $6—4Ao for the protection of 
"Judicial Officers Act (XVIII of 1850.) 
The Code af Criminal Procedure uses tho terms Court" and “ Magistrate” 


+ 
- 


Mey Sons, 18. 
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i l generally if not always as convertible terms, and that Form VIII of Schedule- 
idia. Y of the Code contemplates the issue of a search warrant by a Magistrate under 
Pons A section 96 of the Code before any proceedings of any kind are initiated under 
Hie Rn the Code before him and in view of an "inquiry about to be made" by him » 
Brojendya Kishore, under the Code. 
4. me os The words “having first recorded the grounds of his belief” in section 25 of 
TEN the Indian Arms Act prescribe a preliminary condition, and a Magistrate has 
no power to make s search under that section without having compHed with 
that preliminary condition. 


> Obiter—A Magistrate in directing a general search in view of an inquiry 
under the Code of Criminal Procedure is acting in the discharge of his Judicial 


functions, and in an action against him for trespass in respect of the search BO 
made he may, if necessary, appeal for protectian to the Act for the Protection 


of Judicial Officers. 

"Consolidated appeals, by special leave, from a judgment and 
decrees of the High Court of Judicature at Fort William in 
Bengal (1), affirming the judgment and decrees of the said 
High Court in its extraordinary original jurisdiction (June 
19, 1908). 

` Both cases were tried together in the Courts below and 
the judgment in the suit instituted by the respondent Brojendra 
Kishore Chowdhury governed the other suit. The facts of the 
Case are sufficiently stated in the judgment of their Lordships. 

| Str Erle Richards K, C, and Kenworthy Brown for the 
Appellant : _ Both Courts have found that the appellant acted 
bona fide, and that there was no improper conduct on his 
part. The amount of damages is not in dispute. The only 
question is whether there was a technical trespass. The 
appellant had powers which he could bave used, under the 
Code of Criminal Procedure, and that he was justified in 
making the search. 


oe If the appellant was competent to issue a search warrant, 

EE. he had power to direct a search in his presence : Section ros 
ZEE ofthe Code of Criminal Procedure. The power of the Court 
Airain — under section 94 which must be read distributively, is confined 


to matters before it and to the police officer. But section 96 
gives the Court increased power whether the matter is before 
itor not, and the Court can actin all cases, whether they 
are before it or not. It is, however, contended that in the, 
present case the Court could not act under section 96, 
‘because thera was no proceeding before it. But that section 
“must apply to cases, where no more has occured than an 
investigation by the police, otherwise ʻa reference therein to 


‘>. * (2) (0909) 0 C, L, J, 398 ; L L B 86 Calo, 483, 2 
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section 94 is meaningless. "The powers given in section 94 are 
enlarged in certain cases under section 95, and in all cases under 
section 96. The whole scheme of the Act is not to narrow 
* but to widen those powers. 

[Sm JagN Epes :—Referred to paragraph 3 of section 96 ' 
and observed that the case would come under it.] 

It comes under paragraph 1 of it as well. 

[Lord ATKINSON :—It must be ‘any inquiry, trial, or other 
proceeding under! the Code.] 

‘Other proceeding’ will exclude an investigation, as under 
the Code wherever there is an investigation, there is a 
proceeding ; see sections 156 and 157. An explanation of ‘ inquiry; 
and ‘investigation’ is given in section 4. The learned Judges 
below seem to have forgotten the difference between the 
English and Indian laws in this respect, In England an 
investigation is an informal matter, but in India’ it is a 
formal matter regulated by the Code. 

[Lord ATKINSON :—There is no mention of ‘Court’ in 
section 105] 

That isso, ‘Court’ and ‘ Magistrate’ are interchangeable 
words under the Code: see sections 32, 33, 34, 35 and 36 and 
schedule HI. 


[Lorn MACNAGHTEN :—There is no definition of ‘Court.’ ] ` 


No, my Lord Section 6, gives classes of Courts, aud the 
appellant was a ‘Court’, underit. ‘Court’ is there used where 
anybody has jurisdiction. The appellant had received a report 
fromthe polite that there had been firing on the previous night 
and that the fire-arms used were in the plaintiffs cutchartes. 
A verbal information is «sufficient to give the appellant 
jurisdiction : see sections 190. This information leads him to 
search. It is impossible to doubt on the facts that the appellant 
was bound to take some action. He could have tried any 
of the shooting cases and had power to issue a warrant to 
search the cufckeries, He had, therefore, the power, to 
direct a searchin his presence under sections 105. Reference 
was also made to section 555, and Schedule V, Form VIII. 

The search conid have been made by Mr. Luffman under 
sections 165. In fact it was made by him, because the ap- 
pellant was standing outside the cutchery. ; 

[LogD ATEINSON :—The case made in the lower Courts wab 
that the appellant himself made the search.] - 3 

Yes, my Lord, It is not denied that the appellant made fhe 


m e 
pearch. 0 d "-— nas 3 er 
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[Sig Jomw Epes :—Not as a police officer,: but ds a 
Magistrate. ] 

Yes, my Lord. But he was the head of the police : the Police 
Act (Act V of 1851), section 4. He could have ordered Mr.* 
Luffman to make the search under section 165, and the latter 
was bound to obey the appellant's order. 

[Sm Jonn Epes :—Section 165 gives the police aisi 
power to act on his own initiative.] 

That is so. But the appellant believed that as the head 
of the police he could make the search uuder that section, 
and he is, therefore, justified. Reference was also made to 
sections 154, 156,157,159, 160 and 55I. 

‘Lhe appellant had power to make the search for arms 
‘under the Indian Arms Act, section 25. But the Courts below 
have held that as he did not first record ‘the grounds of 
his belief! as required by that section, he is not protected 
thereby. Those words, are, however, merely directory and 
not obligatory. There is no universal rule -for the cons- 
truction of statutes as to whether mandatory enactments shall 
‘be considered directory only or obligatory, with an implied 
nullification for disobedience: Zhe ` Liverpool Borough Bank 
v. Turner (1) and Maxwell on the Interpretation of Statutes, 
sth ed., pp. 598, 599, 615 and 615." Recording the grounds 
under that section is not a ground of jurisdiction. It isa mere 
formality and the omission to comply with such a formality 
does not nullify the search. It has been-held that persons seizing 
goods under a warrant of distress, signed by a justice of the 
peace who had not taken the statutory oath, are not 
trespassers.: Zhe Margate Pier Company v. Hannam (2) ; and 
King v. Palteson. (3). There is no provision to show that the 
‘record of grounds was meant for the public. Such a record 
is evidently required for the Local Government. 

[LORD ATKINSON :—Are there any rules ?] 

(Lorn MAcNAGHTEN :—What does ' record’ mean ?] 

It means placing on record. If the words were intended for 
-the protection of the liberty of the subject, some form of a 
record would have been provided by the Legislature. 

(Sm Jonn Enar :—The Magistrate might have to record 
the grounds of his belief miles away from his Court.] . 

: Section 26 of that Act -— the Local Government pe 


> (1j 086D 80 L. J. Oh. B. 879, at p. 880 
(1810) 8 Bamewal & Aldemon's Reports, K. B. 288, 
(s) (1893, 4 Barnewall & Adolphus’ Reports, E, B, 9, o 
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to make the search without recording any grounds. That 


again shows that the words in question are not there for the 
protection of the liberty of the subject. 


[Lord ATKINSON :—It does not say what is to be recorded 


and that the person concerned should- have access to the - 


record, Inthe absence of that it seems that it was a matter 
between the Magistrate and his superiors. | 


If the words in question are not directory, and if the 
Magistrate has to record his reasons and form his judgment, 
it is a judicial act and the appellant is protected under Act 
XVIII of 1850. His acts were done in the discharge of his 
judicial duties under the Code of Criminal Procedure, and he 


is protected under Act XVIII of 1850 whether he had 


jurisdiction or not. He believed at the time that he had 
jurisdiction and that is enough to satisfy the requirements-of the 
Act: Seshatyangar v. Ragunatha Row (1). Issuing a search 
warrant is a judicial act: Hofe.v. Bvered (3); Lea v. 
Charrington (3) and Mahomed Fachariak and Co., v. Ahmed 
Mahomed (4). 


. (Ar. DeGruyther, I do not contest this point, The 
Indian Arms Act and the Code of Criminal Procedure are an 


answer to the whole case.] 


Mr: DeGruyther., K. C, and F. M, Parikh for the Respon- 


‘dent. Both the Courts in India have found that the 


appellant was acting as an executive officer. There are thus 
concurrent findings of fact. There was a riot on the aist 
April, 1907 and the next day the respondent sent a telg- 


gram to the appellant saying that the Mahomedans attacked. 
. his cuickery causing damage and praying for the protection 


of his property. There was no reply to this telegram 
until the 29th. But the search was made on the 28th. On 
the previous evening a Mahomedan was wounded by a revolver 
shot. This affair has no connection with the respondent, 
It is alleged that the assailants were running away in the 
direction of the cwicheriss. Mr. Luffman arrested four boys, 
but he did not feel the necessity of searching the csf- 
chertes, as regards the firing of the revolvers from the 
temple there never was any inquiry, and there were nọ 
proceedings in connection with it. As regards the, firing 


at the Mahomedan there was an investigation by Mr. Luffman, j 


(1) (1870).6 M, H. 0. B, 345, 18) (1889) L. B, 25 Q B,D. 45. P 
(4) (1896) L. B. 17 Q.B. D. 838, (4) (1897) L L, B, 15 Oal, 101, (144) 


986 
P. C. 
1912. ` 
banat 
Clarke 


. 
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who .sent his report on the and May. This report, 
however, states nothing about the search of the cufchertes on 
the preceding 28th. It is, therefore, obvious that the 
search was not in connection with this case. Now, the 
question whether the appellant took cognizance of any of 
the alleged cases or not, is a question of fact. Both Courts 
have found that he did not, and the applellant admits in 
his evidence that he did not. 

(Sm Jenn Epcg:—What was he doing ?] 

He wanted to search the houses of all the Hindus in 
Jamalpur as an administrative measure. Before searching 
the respondent's cutchertes he searched several houses and 
the temple. It was a general search; he was not exer- 
cising any judicial function. He might have done so. But 
the question is whether he did so or not, and the finding 
is that he: did not. Before the appellant’s act can be a 
judicial act, it must be shown that he took cognizance of 
the case under section 190. The wounded Mahomedan made 
no complaint to the appellant. The police report was 
not made on or before the 28th April and even when it 
was made on the and May it was not made to the 
appellant. He cannot take cognizance upon police informa- 
tion. There is no evidence to show that he had personal 
knowledge of the case, If it is contended that the case 
comes under Section 190, sub-section (1), clause (c), ‘there 
is no evidence to show that the requirements of section I91 
have -been complied with. In fact the appellant never took 
cognizance of any offence. mE 

[MR. AMEER Al :—1s cognizance defined ?] 

No, my Lord. The expression ‘by or before such Court’ in 
section 94 means a Court which has taken cognizance of an offence 
under section 190, and is sitting in its judicial capacity. Section 
96 must be read with section 94. The Magistrate in section 105 
must be acting as a Court and ‘seized’ of inquiry, trial or other 
proceedings. 

-[Sr& Joun Eper :—What is the use of a District Magistrate, 
who is responsible for the peace of the district ?] 

Yes, my Lord. Ho is responsible for that, but he must 
exercise such powers as are given to him by the Legislature in the 
manner prescribed by it. Besides sections 94 and 96 are not for 
prevention of crimes. bu 

[Str Jons Epox :—You would read S or before such Saut 


-in section 96.] 
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Yes, my Lord. 


[Sm Joan Eper :—Do you say that no Magistrate can issue’ 


a search warrant in a case where he proposes to hold an 
inquiry ?] 

Not unless he is seized of the inquiry. If a contrary 
construction is adopted, the result would be that any Magistrate, 


even a third class Magistrate, can issue a search warrant in a: 


case, which he cannot try. The issue of a search warrant under 
section 96 when there is no investigation, inquiry, trial or other 
proceeding under the Code, as is mentioned in section 94, pending 
atthe time, is illegal, although the Magistrate had received 
information of the commission of an offence, but had not acted 
judicially on it, when he issued such warrant: Rask Behary Lal 
Mandal v. Emperor (1). 

[Lorp MACNAGHTEN :— There was no inquiry of any sort in 
that case, nor was it intended to make any inquiry.] 

The ground of the decision was that the Magistrate was not 
seized of the case, The Bombay High Court took the same 
view : see Jn Re Harilal Buch (2). 

[Lorn MACNAGHTEN :—T here again no inquiry was made by 
the Magistrate.] - 

The appellant here says that he was not making any inquiry. 

[Lorp MACNAGHTEN :—He was making inquiry. I cannot 
understand what he says.] 

He did not take cognizance of the offence under section 190. 

[Lorn MACNAGHTEN :—W hat do you mean by that ?] 

He must be sitting as a judicial officer and acting as a Court. 

[Logo ATxiNsoN:—Taking cognizance of an offence on 
‘suspicion’ cannot be said to bea judicial act. Taking CORDED 
must be something more than a judicial act.] 

Taking cognizance means issuing a summons or a warrant 
after recording on oath the information or complaint. Until a 
Magistrate does that and is seized of the case, he is not acting 


as a Court in a judicial capacity. If it is otherwise, there is no . 


necessity to bring in Act XVIII of 1850. It is submitted that 
the appellant was not acting as a ‘Court’ and had no power to 
issue a search warrant. He hadyas a consequence, no power to 
direct a search in his presence. Reference was also made to 
sections 4 (‘Inquiry’ and ‘Investigation’), 6, 28, 31, 32, 36, 68, 7 5, 
106, 127, 133, 144, 145, 149, 154, 155, 156, 157, 158, 160, 161, 
177, 200, 241 and 251, Schedule III and Schedule V (Form VIII.) 


. (1) (1909) L L, R. 85 Cale, 1076, — (3) (1897) L L. R. 33 Bom, 948, 
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As regards the defence under section 165 of the Code, 
Mr. Luffman was investigating the case of the wounded 
Mahomedan. But he did not make the search, which was ad- `- 
mittedly made by the appellant. Again a search under this 


' section must be for particular arms, but the appellant says that 


he was searching for arms generally. The predominant feature 
of the case is that the appellant wanted to ascertain whether 
there was a considerable storage of arms in Jamalpur. Further 
a search under this section is an executive act. The trial Judge 
has found that the search was not intended to be under this 
section. On appeal this finding has been affirmed by the C. J. 
and Harrington, J. i 

With reference to the defence under the Arms Act, Brett, J, 
thinks it was an after-thought. The appellant himself says 
that he never thought of acting under it. If he had information 
about arms, as he says he had, he was bound to exercise a 
judicial decision and record his reasons as required by section 25 , 
of the act before making the search. It is admitted that no 
reasons were recorded. The section affects the liberty of the’ 
subject and must be strictly construed, Unless reasons are 
first recorded the search is illegal. 

[Six Jonn Ever :—If he seized arms, they would be return- 
ed and he would be liable to trespass.] 

He would be liable to trespass, but there is nothing to 
prevent the institution of proper proceedings to keep the arms 
found. But take another instance, a search is made and nothing 
is found, as the case is here. . 

[LORD ATKINSON :—Every subject here is subject to a search.] 

So he is in India, if the Magistrate ‘has reason to believe" 
and first records the grounds of his belief. 

[LogD ATKINSON :—If recording is in the interest of the 
subject, there must be some nature or method of recording, 
and also rules for inspection of the record by the subject.] 

. There must be some rules made by the High Court or the 
Local Government, The record would be a public document 
and inspection would be allowed. The reason, why no reasons 
are to be recorded under sectión 26, is that there could be no 
remedy against the Government.- The question really is whether 
the words in question are for the protection of the subject or 
not. It is submitted that they are. 

^, -H it be held that. the appellant acted as a ‘Court? sidus 
the mganing of that word in section 96, his act would be justified 
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and there would be no necessity to appeal to the provisions of 
Act XVIII of 1850. But, as already pointed out, he did not 
act as a Court and is liable to damages for trespass. If a Judge 
or a Magistrate acts beyond his powers and without jurisdiction 
in auy particular case, an action for trespass can be maintained 
against him: Michell v. Foster (1), Zoulden v. Smith (2), and 
Doswell v. Impey (3). 

~ [Lorn MacNAGHTEN:—Even if he dona fide believed that 
he was doing a judicial act in searching ?] 

Yes, my Lord, Mere dona fide belief is not sufficient. - The 
act done must be a judicial act: Sinclair v. Broughton (4). 

[LORD ATKINSON :—If the appellant had been informed that 
the police had been fired at, and the people, who fired, were in 
the cutchertes, could he-have issued a search warrant ?] 

No, my Lord. He must record the statement on oath and 
get bimself seized of the case, - , 

l Sty Erle Richards, K. C, in reply, submitted that an act 
like that of the appellant must not be construed, as contended 
in a technical and narrow sense, as he was both the executive 
and judicial officer.and it was impossible to say where his execu: 
tive functions end and his judicial functions begin, and further 
: referred to Calder v. Halket (5). 
The judgment of their Lordships was delivered by 
Lord Macnaghten.—The pecuniary amount involved in 
this appeal is comparatively trifling. But the case is one of 
grave importance, and their Lordships are compelled to add that, 
in their opinion, there has been a serious miscarriage of justice 
in both the Courts which dealt with the matter in India. 

In-April 1907, Mr. Clarke, the appellant, was the District 
Magistrate of Mymensingh, an extensive district in the Province 
of Bengal. ‘he principal suit, the result of which governs this 
consolidated appeal, was brought by the first respondent, as 
plaintif, claiming’ damages for trespass on the allegation that 
Mr, Clarke had illegally and wantonly searched his cutchery, and 
that Mr. Clarke had not only acted illegally, but that he had 
acted out of personal malice and ill-will, The suit originally 
brought in the Court of the third Subordinate Judge of Mymen- 
singh was transferred, at the plaintiffs instance-to the High 
Court in its Extraordinary Original Civil Jurisdiction. It was 

(1) (1840) 9 L. J. Duties of Magistrates (N. 8.), 95, (96.) 
(3) (1880) 19 L. J. Q B. (X. 8), 170, (176.) 
P ] L. J. K. B. P B.), 99, (100.) 


^ Ges. Li B. E AY 188 e ] mE 
(E) C89) 3 M, L A, 398, (807.) * 
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tried by Fletcher, J. He found in favour of the plaintiff and 
gave a degree for Rs. 500, but without costs. Costs were not 
awarded to the successful plaintiff on account of the charge of 
personal misconduct which his Lordship held to be unfounded 
and grossly improper. Mr. Clarke appealed to the High Court 
in its appellate jurisdiction. The plaintiff filed cross-objections 
reiterating his charge of personal misconduct. The Court of 
appeal, cosisting of the late Chief Justice and Harington, J. 
(Brett, J., dissenting) dismissed the appeal but without costs. `. 

The result is that a Magistrate placed in a very difficult 
position and called upon to act:on a sudden emergency has. 
been adjudged guilty of trespass and subjected to a fine though 
he seems to have acted properly, with courage and good sense, 
and strictly in accordance with the powers committed to him, 

The facts of the case are not really in dispute. 

Jamalpur is a sub-division of Mymensingh. The zemindars 
In that part of the country are Hindus, most of them, apparently, 
absentees living in Calcutta. The bulk of the population is 
Mahomedau. For sometime before the occurrence which led 
to this suit, owing, it was said to the measure known as the 
partition of Bengal, there had been a good deal of disaffection 
and excitement in the district,-and the relations between the 
Hindus and the Mahomedans were dangerously strained. 

On the 21st of April 1907 there was a large fair or Mela 
held at Jamalpur. Some Hindus, apparently, at the instance 
‘of the servants and agents of the plaintiff and his co-sharers, 
known collectively as the Gouruckpur zemindars, tried to pre- 
vent the sale of dsdeshs or foreign goods. The Mahomedans 
resented this attempt. "There were serious disturbances out of 
‘which there sprang up a bitter feeling bstween the Hindus and 
the Mahomedans. On the evening of the 27th of April some 
Hindus dressed or supposed to be dressed in Mahomedan 
clothes were observed wandering about the town. They were 
followed by a band of Mahomedans. The Hindus turned on 
‘tthe men following them and fired three or four revolver shots 
and a Mahomedan was wounded. An uproar followed. Mr, 
"Barniville the Sub-divisional Magistrate of Jamalpur, and Mr. 
- Luffman, the District Superintendent of Police, who were then 
in the Dak bungalow, hastened to the scene of disturbance. 
They met some Mahomedans carrying away the wounded man, 
and they received information that the persons who had commit- 
ted thjs offence had fled in the direction of the cutchertes of the 
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Gouruckpur zemindars. These cwícheries appear to be close 
together in an open piece of ground. Hard by isa temple óf 
Thakurain Doya Moyee. An excited crowd of Mahomedans. 
was collected there apparently bent on attacking the cutchertes.. 
The Sub-divisional Magistrate and the District Superintendent 
of Police found 40 or 50 men armed with Jathies. After they 
had disarmed them they were told that armed men were con- 
cealed in the temple. They went there. They found the doors 


. locked and were refused admittance. The Sub-divisional Magis-: 
trate ordered the persons inside to open the doors assuring them: 


of protection. In response several shots were fired from inside, 


and a man was wounded slightly. The two officers then with-: 


drew after dispersing the Mahomedan crowd outside. 


The Sub-divisional Magistrate wired at once to thd. 


Commissioner of the Division and the District Superintendent 
of Police sent a telegram to Mr. Clarke to Mis TOHONLOE effect ; . 

* Serious riot just averted, come at once.’ 

Mr. Clarke received this telegram at 2 a. m. on the morning, 
of the 48th of April. He started for Jamalpur by the first train, 
and arrived there at roa. m. On his arrival he found the 
following telegram from the Commissioner headed “ Urgent”: | 

 Barniville has wired for available armed police by special 
train, saying serious disturbance impending. What do you know? 
Can you send Gurkhas from Mymensingh to be replaced if required 
by men from here.—Dacca." 

Mr. Clarke, who had spent most of his time after the Mela 
disturbance between Jamalpur and Mymensingh, and knew the 
state of feeling in the district, took counsel with the Superin- 


tendent of Police and the Sub-divisional Magistrate. From what. 


he heard and from what he knew himself he came to the con- 
clusion that it was his duty to search the cutcheries. And 
aocordingly he did so, accompanied by the Sub-divisional Magis- 
trate- the Police officer, and a force of police. The plaintiff's 
cnichery was found locked. It seems that the Jamadar in charge 
of the building had. locked it up, and left at 1 p.m. There was 
noone on the ground to open the doors. So the doors were, 
forced open. Boxes in the cuichery were also opened and 
their contents taken out. The actual search within the building, 
was made by the police, but Mr. Clarke had charge and direction 
of the whole’ proceedings. He remained outside. 

"There was nothing of an incriminating nature found in the 


cuicherses, ` E M xt by ` ` ow .. 
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The question and the only question on this appeal.is 
whether Mr. Clarke was authorised by law to make the search. 
That depends on the provisions of the Code of Criminal Procedure 
and on nothing else. 

It cannot be denied that a serious elena had been committed. 
against the public tranquillity and that under the Indian Penal 
Code (which defines offences against the public tranquillity and 
issummarized in Chapter VIII. of Schedule II of the Criminal 
Procedure Code) -every member . of the unlawful assembly from 
which the shots proceeded was equally guilty of the offence. 
Nor can it be disputed that it was the duty of the District DE 
trate to enquire into that offence. 

Now Secton 177 of the Code provides that every offence 
shall ordinarily be enquired into, and tried by a Court within 
the local limits of whose jurisdiction it was committed, Mr. 
Clarke, by virtue of his superior rank, superseded the Sub- 

divisional Magistrate of Jamalpur, and properly i d 
diction there. 

An enquiry under the Code is a proceeding distinct from) 
atrial. There is no definition of the word “enquiry.” in the 
interpretation clause, section 4. But there is this explanation 
of the term as used in the Code : 

“k Enquiry includes every enquiry other than a trial 
conducted under this Code by a Magistrate or Court." 

Section 36 is in the following terms : 

u All District Magistrates, Sub-divisional Magistrates, and 
Magistrates of the first, second, and third classes have the. 
powers hereinafter respectively conferred upon them and. 
specified in the third schedule. Such powers are called ‘ their 
ordinary powers.’ ” 

Schedule III, referring back to section dt defines the “ ordi: 
diary powers" of Provincial Magistrates beginning with Magis-. 
trates of the third class. Every Magistrate of a higher class. 
is invested with all the “ordinary powers” of a Magistrate of the 
class immediately below that to which he belongs, with further 
powers appertaining to Magistrates of his own grade. 

Among the "ordinary powers" of a Magistrate of the 
third class specified in Schedule IIT is ; 

«8. Power to issue search warrants, Section 96.” 

In Section 96 the following provision occurs : 

u Where the Court considers that the purpose of is 
enquiry, trial or other proceeding under this Code will be 
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served by a general saaton or inspection it may issue a ‘search 
warrant." . 
Then section ro5 provides as follows : 
" Any Magistrate may direct a search to be made in his pre- 
senca of any place for the search of which he is competent to 
issue a search warrant." 


It seems clear from these Sections and Schedule III. that 


Mr. Clarke was authorised by the Code to direct a search of the 
plaintiffs cutokery in his presence if he considered it advisable 
to do so. x 


Now the learned trial Judge disposes of Mr. Clarke's defence 


in rather a summary manner. Beyond referring to section 105 
he does not consider or referto any one of the sections on which 
the defence is based, nor does he deal with Schedule III at all. 
All that the learned Judge says on this part of the case is this ; 

"It.ie obvious in the present case the defendant was not 
competent to issue a search warraut under the provisions of the 
Criminal: Procedure Code. The defendant was not acting as 
a Court within the meaning of section 94 of the Criminal 
Procedure Code, as there was no proceeding pending before 
him.” . 

On appeal the late C. J. and Harington J., took the same 
view and dealt with the matter much in the same way. After 
citing section 105 the learned C, J. proceeds as follows : 


“The Magistrate can only act under this section where he 


is competent to issue a search warrant. That takes us to section 


96. That section applies to the issue of a search warrant by the: 


Court. Here the defendant was not acting as a Court and all 
that section 105 enacts is that instead of the Court issuing a 
search warrant the Magistrate may direct a search to be made 

in his presence, It is reasonably obvious why this power is 
' given to a Magistrate, but the section does not assist the present 
defendant." 

The Bpod of Harington, J., is to the same effect. He 
says : 

"In my m section 96 only authorises the Mains 
to issue a search warrant when sitting as a Court, f.e., when some 
proceeding under the Code has been initiated before him. And 
this view is strengthened by the form of the search warrant given 
in Schedule V which recites that information has been laid or 

complaint has been made;" - 


-* f his Lordship had read to the end of the from in Schedule Y 
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he would have seen that it disposes of his theory altogether. | 
The form contemplates the issue of a search warrant before any 


. proceedings of any kind are initiated -and in view of an 


enquiry about to be made." 

It would seem that the trial Judge and both the OET: 
Judges who formed the majority of the Court of appeal were: 
misled by the use of the word “ Court ” in Section 96. For the 
sake of brevity the Code uses the terms “Court " and “ Magis- 
trate" generally if not always as convertible terms. Section 6 
headed “ Classes of Criminal Courts " enacts that : 

“t Besides the High Courts and the Courts constituted under 
any law under this Code for the time being in force there shall’ 
be five classes of criminal Courts in British India, namely : 

I. Courts of Sessions. 

II. Presidency Magistrates. 

III. Magistrates of the First Class. 

IV. Magistrates of the Second Class. 

V. Magistrates of the Third Class." 

Section 36 taken in conjunction with Scbedule III places 
the matter beyond all doubt. The ordinary powers of all Provin-: 
cial Magistrates are declared to be those “ hereinafter conferred. 
upon them and specified inthe third Schedule." That means: 
conferred upon them by the Act and specified in the third 
schedule to the Act, As appears by the schedule the power to 
issue search warrants is specified among the " ordinary powers ” 
of all Provincial Magistrates, but the only section conferring 
the power is section 96 to which the schedule itself refers. 

It seems to their Lordships therefore clear that what Mr. 
Clarke did was warranted by the Code. If that beso there is an. 
end of tbe case. 

Two other points were discussed by the trial Judge and 
the learned Judges of appeal at much greater length than 
the ground on which the real defence to the action was based. 
]t seems that the defendant or his advisers not content with 
relying on the Code of Criminal Procedure unwisely perhaps 
prayed in aid section 25 of the Indian Arms Act, 1878, and also 
Act XVIII of 1850, entitled an “Act for the protection 
of Judicial Officers." The one seems inapplicable ; the other: 
in the present case wholly unnecessary. Their Lordships are 
disposed to agree with the majority of the Court of appeal 
that Mr. Clarke not having complied with the preliminary 


condition preecribed by the Arms Act -caunot defend his action 
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under that Statute, On the other haad they have no doubt that 
Mr. Clarke in directing a general search of the plaintiffs 
, cutchery in view of an enquiry under the Code of Criminal 
Procedure was acting in the discharge of his judicial functions 
and they think that if it had been necessary he might have 
appealed for protection to the Act XVIU. of 1850. 

Their Lordships think that there was no foundation for the 
suit, Mr. Clarke's action under the circumstances was quite 
justified. The charge of personal misconduct advanced and 
reiterated without uy shadow of proof deserves the severest 
reprobation. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be allowed, the order of the Court 
of appeal discharged and the suit GM with costs in both 
Courts. 

The respondent must pay the costs of the appeal. 

The Solicitor, India Office.—Solicitor for the Appellant. 

Messrs, Downer and Joknson,—Solicitors for the Respondents. 


J. M. P. Appeal allowed. 


PRESENT : Lord Macnaghten, Lord Shaw, Sir Sokn Bdge 
. and Mr. Ameer AR. 
THE RANGOON BOTATOUNG COMPANY, LIMITED 


v. 


THE COLLECTOR, RANGOON. 
[OÑ APPEAL FROM THE CarEF Court or Lowzr BURMA.] 


Appeal, right of—Land Acquisition Act (I ef 1894), Secs. 63 and 54—Right 
of appeal to thé Privy Cownoil— Nffeot of areference wader the Ax 
taken by two Judgas of the High Oowrt—A right of appeal mun be 
by capros enactment. 

There is no appeal to the Privy Council as of right from an award of a 
High Oourt under the Land Acquisition Aot, 

Bectton 53 of the Lend Aoquisition Act, applies to an earlier stage in the 
proceedings and has nothing todo with an appeal from the High Court, 
and section 54 only applies to proceedings in the course of an appeal to the 
High Court and its foroe is exhausted when the appeal to the High coms 
is heard, 

Where the appellants being dissatisfied with the amomt of compensation 
awarded to them by the Collector in respect of some land belongtnk to them 
taken for public purposes under the Land Acquisition Act, demanded that the 
matter should be referred to the Oourt and the reference was taken by two 
Judges of the Chief Court : 

Held, that the learned Judges sat as" the Oourt”-as defined ubder the 
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Act and also as the High Court to which an appeal is given by the Act fromr 
the award of the “Qourt;” and that there was no appeal to the Privy 
Oounoll as of right from their award, 

A right of appeal from any decision of any tribunal must be given hy 
express enactment 

Tha Bandbach Charity Trustee v. The North Staffordshire Railway 
Company (1) followed, 

Appeal from an award of the Chief Court of Lower Burma 
dated the 11th day of May 1908 and made with reference to the 
price to be paid to the appellants for certain lands compulsorily _ 
acquired under the Land Acquisition Act, for public purposes,- >` 

The facts of the case were sufficiently stated .in the 
judgment of their Lordships of the Privy Council. 

C. M. Batlkacke, K. C., ¥. Sankey K. C., and W. A. Folly 
for the Appellants: A preliminary objection is raised that there 
is no appeal as of right. Land Acquisition Act, section 54 allows 
an appeal to the High Court, from which appeals to the Privy 
Council are regulated by the Code of Civil Procedure, 1908, 
section 109, which gives the High Court a discretionary power 
to give leave to appeal. The Collector in making the award was 
not sitting as a Court and therefore there can be no question of 
concurrent finding here. In England there is power to ask the 
arbitrator to state a case to the Court, but such power is limited 
to a question of law: but a wider power is given in India 
under section 18 of the Land Acquisition Act. The ground of 
appeal here is that there was misapprehension of evidence, and 
the Privy Council has examined facts in an appeal under the 
Act : see Secretary of Siate for Foreign Affatrs v. Charlesworth, 
Pilling & Co. (2). 

[LORD MACNAGHTEN :—The appeal there was by special 
leave. | l 

There was an appeal as of right in the case of sra v. 
Secretary of State for India in Council (3). 

[LorD MACNAGHTEN :—In that case there was a difference. 


‘of opinion between the Collector and the High Court.] 


In the case of the Secretary of State for India v. India 
General Steam Navigation and Railway Co. Ld. (4) also there 
was an appeal as of right. The Act does not forbid an appeal ig 
terms. 

S. O. Buckmaster, K. C, and C. H. Sarjant, for the 
Respohdent: It is conceded that in two cases under the Aot 
appeals were heard by the Board, but the reports of those cases 


(ly €1877) L. R, BQ. B. D. 1, (2) (1901) L. R, A. O. 878, nape Spee) 
(B) (1905) L. R 83 I. A, 98, (4) (1900) L. R, 86 L A, 200, 
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do not show that this point was raised at tbe. adus There is 
no right of appeal unless such a right is allowed by tHe practice 
of the Court or by statute: Sanaback Charity Trustees v. ‘North 
Staffordshire Railway Company (1). The Land Acquisition Act 
does not give any express right of appeal to this Board, 
Except. for the fact that the Court of arbitration constituted 
under the Act is in fact a Chief Court having ordinary jurisdictidn, 
as such there appears to be no indication whatever in the Att 
that in proceedings thereunder the Court is acting as a Court 
of ordinary jurisdiction or otherwise than as a specially designated 
tribunal of arbitration. The decision of the’ Court is designated 
throughout the Act not .as an ‘order, decree, or judgment but 
as an award. And the provision under section 54 of the Act 

of a special and limited right of appeal to the High Court 
(which would be entirely unnecessary were the decision in 
question an ordinary order, decree or judgment) appears tb 
point conclusively to the inference that the jurisdiction con- 
ferred by the Act on the High Court is. of a special and 
peculiar character. The functions of the Court under the Act 
are those of an arbitrator and not of a Court of law and 
accordingly there can be no other or further appeal from its 
award than in the case of any award bya private arbitrator 
except of course to the special and limited extent given by 
section 54 of the Act. And indeed it is manifestly improbable 
that there should be given in the case of arbitration of this kind 
in India a general right of appeal to the ultimate tribunal on 
‘questions of fact as well as law when -no corresponding right 
‘exist¥ with regard to arbitrations in England ofa similar character : 
For the last proposition see Ax parte County Council of Kent 
and Council of Dover (2), In re Knight and Tabernacle Permanent 
Building Soctety (3) and Burgess v. Morton (4). 

.. When a reference is made under section 18 to ' the Court, ’ 
section 53 provides that the procedure under the Code of Civil 
‘Procedure will apply to the proceeding in the reference under 
the Act. There is only one appeal to the High Court from the 
‘award of ‘the Court’ under the Act, but the reference in this 
‘case wag heard by two Judges, who sat as'the Court’ and also 
as the: High Court. There is no further appeal from their 
'Sward.'" Reference was'also made to sections 3(4), a(d), 4 to 17 
‘inclusive, 18 to 38 inclusive; 31, 51 and 53 id the Act. 


AD (1877) L. B. à QB D. 1, (40 D 
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- - (4) (1890) L, R. A, 0.136; (141) D : WES ag. Ole 


July, 16, 


THE OALOUTTA LAW JOURNAL. [Vor XVÍ. 


Code of Civil Procedure, 1908, section 109 allows appeal" 
from a decree or final order, but here there is only an award, 
not a decree or final order. The certificate in this, case is, 
however, granted under section 596 of Act XIV of 1882. The 
appellants, who are not suitors, admit that the appeal is from 
an award. The chief Court erred in giving the necessary 
certificate. 

Batlhache, K. C., [riso I concede that if there is any 
right of appeal, it must be by statute. But I submit that the 
Act does give the right. The High Court makes an order or, a 
decree under section 54 of the Act. l 

[Lorn MacNAGHTEN :—The Act here carries the matter 
only to a certain stage. How do you go further ?] ' 

When you once get under the Act into the High Court; 
you get your right of appeal to the Privy Council from its order 
or decree under section 596 of the Civil Procedure Code, 1882. 
The complication here arises because two steps, reference to ‘the 
Court’ and appeal to the High Court, were taken together. 
But that does not prevent the application of the provisions 
of the Civi] Procedure Code. ‘The Court’ under the Act in 
thiscaseis the Chief Court and by section 53 the provisions 
of the Code of Civil Procedure apply to all proceedings before 
the Chief Court. 

GAV, 

The judgment was delivered by l 


Lord Macnaghten.—In this case a preliminary objection 
was taken to the appeal. Having heard the point fully argued, 
their Lordships came to the conclusion that the appeal was 
incompetent and they intimated that on that ground they would 
humbly advise His Majesty that the appealshould be dismissed 
with costs. 

| The appeal purported to be an appeal as of right iom an 
award of the Chief Court of Lower Burma. Some lard belonging 
to the appellants had been taken for public purposes under tbe 
provisions of the Land Acquisition Act, 1894. In due course 
the Collector made his award. The appellants did not accept it. 
They were dissatisfied with the amount of the Collector's valua- 


. tion. On that ground and on that ground only they demanded, 


as they were entitled to.do, that the matter should be referred to 
the Court under the provisions of the Act. The expression 
‘the Court " in the Act is defined as meaning "a principal Civil 
Court of Original Jurisdiction,” The reference was taken by’ 


w 
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two Judges of the Chief Court. They sat as" the Court” and 


` also as the High Court to which an appeal is given by the Act 


from the award of “the Court.” The hearing of the reference 


MES 


occupied 45 days. More than 100 witnesses were examined. Botatoang ng Oo 1 Ld. 


A vast mass of documents was put in and the learned Judges at’ 
the request of the parties viewed the premises. Then they: 
made an exhaustive award dealing minutely with the evidence, 
and they held that the award of the Collector had given the 
appellants “all and probably more than the full market value 
of their property; ” and so they dismissed the reference with’ 


costs. They were precluded by the Act from aimi. less than 


the amount awarded by the Collector. 


It was admitted by the learned Counsel for the -—' 


thatit was incumbent upon him to show that there was a 
statutory right of appeal. As Lord Bramwell, then Bramwell 
J. A., observed in the case of the Sandback Charity Trustees v.' 
The North Staffordshtre Rathway Company (1): “An appeal 
does not exist in the nature of things. A right of appeal from 
any decision of any tribunal must be given by express enactment." 
A special and limited appealis given by the Land Acquisition 
Act from the award of “the Court” to the High Court. 
No further right of appeal is given. Nor can any such right be 
implied. The learned counsel for the appellants relied both 
on section 53 and section 54 ofthe Act. Section 53 enacts that, 
"save in so far as they may. be inconsistent with anything 
contained in this Act, the provisions of the Code of the Civil 
Procedure shall apply to all proceedings before the Court under 
this Act.” That enactment applies to an earlier stage in the 
proceedings and seems to have mothing to do with an appeal 
from the High Court. Section 54 is in the following terms, 

“sa, Subject to the provisions of the Code of Civil pro« 
cedure applicable to appeals from original decrees, an appeal 
shall lie to the High Court from the award or from any part 
of.the award of the Court in any proceedings under this Act." 

That section seems to carry the appellants no further, 
It-only applies to proceedings in the course of an appeal to 
the High Court. Its force is exhausted when the appeal to the 
High Court is heard. Their Lordships cannot accept the 
argument or suggestion that when once the claimant is admitted 
to the High Court he has allthe rights of an ordinary suitor, 
including the right to carry an award made in an arbitration as 
to the value of land taken for public purposes up to this Bourg 


' (1) (1877) LLB 8Q. B D.L : 
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as if it were a decree of the High Court made in the course of 
its ordinary jurisdiction. 


It is impossible to conceive anything more: inconvenient 
than that a Court in this country should be called upon to 
review the determination of arbitrators as to the value of a 
piece of land in India—a mere question of fact—without the 
advantage of any local knowledge: or the privilege, if it be a. 
privilege, of seeing the cloud of witnesses who engaged the. 
attention of two Judges of the Chief Court of Lower Burma 
for 45 days, or even the opportunity and the interest of viewing 
a property the value of which seems so extraordinarily difficult 
to discover. . 


Messrs. A. H. Arnould & Son.—Solicitors for the Appellants. 
Messrs. Coward & BERE Sons and Chance, —Solicitors 
for the Respondent. 


JA RB ee ^ Appeal dismissed. 
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| CRIMINAL REVISION. 


Before Mr. Fustice Holmwood and Mr. $ustica Imam. 


RAM PROTAP NARAIN 
v. 
KING EMPEROR.* 
AND 
HARI PROSAD BHOOWALKA z 
v. 
KING EMPEROR.* : 
Ootton gambling — Cotton gambling, what u-—Calowita Police Aat (IF of 1868, 
, B.C, as amended by Act III of 1897, B. O.), Bec. dé— Gaming and 
betting, distinction borwosn— Gaming and wagering, distinction between, 


Ootton gambling is not a lottery ; it is not a game or contest, and it is not 
& form of gambling in which instruments of gaming are kept or used for the 
profit ar gain of the person owning or using the place, It is betting pure and 
simple, Books, papers, notice boards and lisis of Pee furnish evidence of 
gambling but areinot instrumenta of gaming. 


^ No form of betting or wagering without instruments of gaming other than 
rain-gambling, 15 an offence as created by the Oaloutta Polioe Act, 1866, 


Apart from legalation, rain-gambling is gaming, if a complete apparatus 
is used for the purpose, otherwise it is not, 


+  * Oriminal Revision Noa 686 and 687 of 1912, against the Order bf B, 
Keays, Keq., Ind Presidency Magistrate ot Onlcutta, ted the 6th May, 1913, 
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Quoen- Knpren v. Norotiamáas (1) dissented from 
Hari Bingh v. Jadu Nandan Singk (2) followed. 
vis aide cers ween quits end bacon depen ab ado Granby 6a 
e which the bet is made, Betting is always on an uncertain event, and betting 
in itself, apart from stakes being laid on a particular game or instrument of 


gaming in a public place, is not penal. 

A horse-racing, if it degenerates into nothing but an occasion for betting 
may become gaming. 

The criminality Hes not in betting but in placing stakes publicly upor 
instruments of gaming for i as beneflt of those who keep the racing 
establishment, i 


G a E sport, pastime, or exercise, lawful or une 
lawful, for money or any other valuable thing, which is staked on the result 
of the game, that is, which is to be lost or won according to the! success or failure 
of the person who has staked, l 

Ths Queen v. Ashion (8) and Lockwood v. Cooper (4) referred to, 
| Wagering, which includes betting, is making & contract on an unssoertained 
event, past or future, (in which the parties have no pecuniary interest other 
than that created by the contract} by which the parties are to gain or lose, 
according as the uncertainty is determine! one way or the other, 

Carlili v. The Oarbolio Smohs Ball Oo. (5) referred to. 


Application for revision by the Accused. 

The petitioners were found to have kept 8 common gaming 
house at No 21-1, Bowbazar Street in the town of Calcutta where 
gambling known as the “Cotton figure gambling” was carried’ 
on. The so-called Cotton figure gambling was a gambling on 
the result as to what would be the last figure of the quotient 
determined by dividing by five the total of the daily rates of 
cotton coming out every day by wire from America. The 
petitioners were therefore put on their trial, convicted under 
section 44 of the Calcutta Police Act and: sentenced to undergo 
14 days’ rigorous imprisonment. Hence these applications for 
tevision. 

Messrs. Yackson, St. fokn Stephen, C. R. Dass and K. N, 
Chaudhuri and Babu Manmatha Nath Mukherjee for the 
Petitioners, 

Messrs. B. C. Mitter (Standing Counsel) and S. Roy for the 
Crown, 

[Horawoop J.—Cotton gambling does not come within the 
purview of Act IV of 1866 (B. C.) The question here is whether 
Ít isa gamingor wagering. Wagering has not been penalisod 
in Bengal.]. 


L. R 18 Bom, 681, 
13) e E 1 Oalo, 542, 8 O, W, N, 458, 
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Mr. Mitier.—My submission is that it is gaming and not 
wagering. 

[Hormwoop J.—The case of TM Empress v. Narottam- 
das (4) decided otherwise]. i 

That stands on a different footing. 

In gaming the persons concerned require some instruments 
whereas in wagering there may not be anything atall. The 
question here is what are the instruments, 

The present case is stronger than the case of Anonymous. 
reference by the Recorder of Rangoon, dated 28th July 1609 (1), 
on which I rely. The legislature has by implication accepted 
the same construction of law as laid down in this case. The 
subsequent legislation did not reverse that case. E 

[Horwwoop J.—In Hari Smigh v. Jadu Nandan Singh (2), 
it was held that although contet is not necessary, a complete 
apparatus used for the purpose is necessary. Here there are no 
instruments at all. These papers and books are purely evidence 
and not instruments.] 

“i Gaming " means an agreement between two or more per- 
sons to risk any money in a contest or chance of any kind when 
the one must be a lọser and the other a gainer. I also refer to 
the case of Zolett v. Thomas (3). 

Mr. ¥ackson in reply relied on the following : cases: Zw re 
Hallet!'s Restate (à, Qumeen- Empress v. Govind (5), Queen- 
Empress v. Kanji (6), Emperor v. Tribhovandas (7) and Emperor v. 
Susub Ally (8). C. A, V. 

The judgment of the Court was as follows: 

The question upon which this Rule was issued is whefher a 
certain form of gambling which has become well-known in Calcutta 
as Cotton Gamblihg comes within the provisions of section 44, Act 
IV of 1866, as amended by Act III of 1897 (B. C.) 
|». We may say at the outset that this is a pure question of law, | 
and has nothing to do with the nature and effect of the particular 
form of gambling now under consideration, which may be, and in 
our opinion is, a most pernicious form of gambling, and yet may 
not be rendered penal by the Act under which these convictions 
have been held. 

The offence which is created by section 44 of the Calcutta 
Police Act is that of owning or keeping, or being employed in, a 


(1) (1869) 13 W. R. Cr. 84. (5) (1891) L I, R. 16 Bom. 288. 
(8) (1904) 8 O. W. N, 458, (6) (1893) I. LR, 17 Bom. 184, 
(8) (1871) 6 Q. B. 514. (D) (1908) L L. B, 26 Bom, 588, 


(4) (1880) 18 Ch, D. 896 (713). (8, (1905, L L. B, 29 Bom 886, 
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common gaming house, or advancing or furnishing money for ‘the 
purpose of gaming with persons frequenting that house. | 
The question then that arises in this case is whether the pre- 
mises in which the defendant carried on this cotton gambling is a 
" common. gaming house " within the definition given in the Act. 
That definition is: “ The words common gaming house” shall be 
taken to mean any house, room, or place in which cards, dice, 
tables or other instruments of gaming are kept or used for the 
profit or gain of the person owning or using such house, room or 
place, whether by way of charge for the use of the instruments of 
gaming, or of the house, room or place or otherwise." Section a, 
Act IV of 1866. By Act III (B. C.) of 1897 the following was 
added to the definition of '' common gaming house " in section 3 
of the Calcutta Police Act, 1866; or in which rain-gambling, 
that is to say, wagering on the occurrence or non-occurrence of 
rain, is carried on for the profit or gain of any such person as 
aforesaid ;" after the said definition was inserted: " gaming” 
shall include rain-gambling; “instruments of gaming " shall 
include books or registers in which rain-gambling wagers are 
entered, all other documents containing evidence of such wagers, 
and anything used as a means of rain-gambling. Clearly, therefore, 
by this enactment, the legislature declared that it was doubtful 
whether rain-gambling came within the scope of the Act before 
this amendment, and if it was doubtful there could be no 
conviction, . ' 
In the year 1889, the Bombay High Court had held in the 
case of Qusen-Empress v. Narottamdas Motiram (1), that Bombay 
Act IV of 1887, a similar Act to the Calcutta Police Act, did 
not apply to betting and that there was no law in India which 
made betting illegal. There is a distinction between betting 
and gaming, and to constitute a game there must be a contest 
and an active participation of certain persons is also necessary. 
Merely watching the rain-fall was no contest and no active 
participation taken by the bettors. Rain betting is, therefore, 
not a game, and the place where it is carried on is not a common 
gaming house.” In the year 1904, seven years after ths 
Amending Act III of 1897 dealing with rain gambling, had beeh 
passed, this ruling was considered by a Bench of this Court in 
the case of Hart Singh v. Fadu Nandon Singh (2) whete it 
was held that the machine known as "little horses” was ah 
instrument of gaming and that the act papas of was ‘done 
in a public place. , ! 
X1) 1889) L L, É., 18 Bom, 681, (3) (1904) 8 O, W, N, "T 
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' These, as pointed out by Ghose J., were the only points for 
decision, and he held that the question decided in the Bombay 
Fase, which was much pressed before this Court, was not in 
point, as it certainly is not, if the Rato decidend: is confined * 
to the dicta which we have cited above from the placitum. But 
it was pointed out in a concurrent judgment by Stephen J., 
that the Bombay Court had gone further, and he felt bound to 
express doubts which he felt as to the soundness of the judg- 
merit in Qxeen- Empress v. Narottamdas Mottram (1.) 
|. We do not quite follow him in his dicium that a more 
satisfactory distinction. between gaming and betting is to be 
found by considering the popular rather than the scientific use 
of the word « game." 

. He lays down, as all the cases have laid down, that the 
Gambling Act has nothing to do with betting or wagering which 
may be considered synonymous terms. It is concerned only 
with gaming. It would appear therefore that all forms.of betting 
and wagering which do not depend on the manipulation of 
instruments of gaming are excluded from the Act. He clearly 
holds that apart from legislation, rain-gambling is gaming if a 
complete apparatus is used for the purpose, otherwise it is not. 
-Here we are in entire agreement with him, and we are not 
prepared - to hold that the Bombay case, so far as it decided 
that a special apparatus consisting of a gutter and a rain-guage 
pe for the purpose of gambling and for no other purpose is 
not an instrument of gaming, was rightly decided. — — 

_ But we cannot agree that the difference between gaming and 
betting depends on the event on which the bet is made, ` ` Betting 
must always be] on an uncertain event, and betting in itself, 
apart from stakes being laid on a particular game or instrument 
of gaming in a public place, is not penal. Playing cards for 
money, whatever the game, is not penal unless the game is 
played in a public place. Playing with cards, dice or money is 
penal if done in a public place whether it is ostensibly for 
money or not. It may tbe that horse-racing, if it degenerates 
into nothing but an occasion for betting, becomes gaming, but 
that is because the race-horses may, as Stephen J., points out, 
.then probably become instruments of gaming. We do not say 
that they .do, but the criminality, if any, lies not in betting but 
rin placing stakes publicly upon instruments of gaming for the 
<pecuniary benefit of those who keep the racing establishment. 


(1) (1889) I. L, R 18 Bom. 681, 
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The offence as created by the Calcutta Act is a purely 
technical one and nothing has ever been done on this side of 
eIndia to include any form of betting or wagering without instru- 
ments in the offence, except in the single case of rain-gambling 
without a machine, and in order to include this, extraordinary 
legislation has had to be undertaken to make the books and regis- 
ters in which rain-gambling wagers are entered, and all other docu- 
ments containing evidence of such wagers, instruments of gaming. 

This they could not possibly be except for this express 
enactment, for evidence of a transaction cannot be the cawsa 
cawiasns or instrument for carrying out that transaction. This 
has a most important bearing on this case, since, as we shall 
presently see, the only alleged instruments of gaming produced 
in this case are the books and papers, notice boards and lists 
of prices, which furnish evidence of the gambling upon cotton 
quotations, which is the subject of this Rule. 

The distinction between the gaming and wagering is clearly 
laid down by certain English authorities and though the English 
statutes do not apply in this country the distinction between 
wagering and gaming which has never been defined in any 
Indian Act may very well be gathered from the considered 
findings of English Judges. 

"^ Gaming is playing at any game, sport, pastime, or exercise, 
lawful or unlawful, for money or any other valuable thing, 
which is staked on the result of the game f.s. which is to be 
lost or won according to the success or failure of the person 
who has staked. Zhe Queen v. Ashton (1), Lochwoods v. Cooper (a). 
Wagering, which includes betting, is making a contract on an 
unsscertained event past or future (in which the parties have 
no pecuniary interest other than that created by the contract) 
by which the parties are to gain or lose, according as the un- 
certainty is determined one way or the other: Carlil! v. The 
‘Garbolic Smoke Ball Co. (3). The general effect of the legal 
meaning of these terms as interpreted by the Judges is well 
set out by Mr..C. F. Craes, the well-known authority on the 
interpretation of Statutes, whose remarks we may adopt as 
expressing our own view-on the subject. “It is somewhat 
difficult” he says, exactly to define or adequately to distinguish 
these terms of allied meaning. The word "game" is applicable 
to most pastimes and many sports irrespective of their lawful 
(1) (1853) 1 El. & Bl, 286. (3) (1908) 3 K. B. 428. 
(8)(1893) 3 Q B. 484, `. us 
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or unlawful character. “Gaming” is now always associated with 
the staking of money or money’s worth on the result of a game 
of pure chance or mixed skill and chance, and “gambling” has 
the same meaning with a suggestion that the sfakes are 
excessive, or the practice otherwise reprehensible, while ‘wager’ 
and ‘wagering’ are applied to money hazarded on any 
contingency in which the person wagering has no interest at 
risk, other than the amount at stake. Betting is usually restricted 
to wagers on events connected with sports or games, and 
“lottery” applies to speculation to obtain prizes by lot or 
' chance.” 

We mention this last because reference has been made at the 
bar to the case of Anonymous reference by the Recorder of Rangoon, 
dated 28th Fuly, 1669 (1), upon Act III of 1867, an Act which 
contained similar provisions to Act IV of 1866. There it was 
held that lottery tickets, by reference to which it is to be decided 
whether the holder or purchaser wins the whole or any part of 
any stake are instruments of gaming, similar to cards. This is 
not a judicial.decision, inasmuch as no specific case was before 
the Court, but any dictum of Sir Barnes Peacock, C. J., and 
Dwarkanath Mitter, J. carries with it weighty authority. But 
allthat thisamounts to is that a lottery is a game, inasmuch 
as an appartaus (usually a barrel) containing numbers corres- 
ponding to thetickets purchased by the share-holders is used for 
drawing and the drawers are players who areon the same footing 
as persons drawing from a pack of caids to see who gets the 
highest or lowest card. But we may accept this #tctum 
without in any way infirnging on the facts of this case. So it 
was held in Toleti v. Thomas (2) that a “part mutual” or machine 
for registering bets is an instrument of gaming ; but it has never 
been held that a betting book or a notice in the newspapers 
giving the odds are instruments of gaming, though it has been 


' held under a ‘special statute which has no application to India 


that boards showing the odds at race-courses are instruments of 
gaming. Now what are the facts here?’ People are invited 
to bet on the odds offered by the defendant, who is fro tanto a. 
bookmaker, on certain figures. They can choose any figure from 
1 to 10 or any combination of figures and they can wager any 
sum from 2 annas up to Rs 1o, receiving a voucher in return 
on which is entered in one column the amount they have paid 
and in an opposite column the amount they will win if the result 


(1) (1969) 13 W, R, Cr. 84, (3) (1871) 6 Q. B, 514, 
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of the quotations forthe day divided by 5 ends in the figure they 
have selected, 

Exhibit 2 is one of these voucher books, and in the examples 

* we have seen as much as 40 tor is given by the bookmaker and the 
system seems perfectly open and aboveboard. 

Five quotations appear to be received daily, two from New 
York, and two from some other American market, and there is 
one quotation which is known as " spot," but this is immaterial, 
as they are all of a similar character. At twelve o'clock daily 
the result of the addition of these five quotations divided by five 
is pested on a board, and those who have betted on the winning 
digit get the sum marked on their voucher. The odds given are 
so liberal that at first sight it would appear a very advantageous 
business for the bettors, but it is alleged in Ex. 35, an extract 
from the Empire newspaper, dated the 17th February 1912, that 
wholesale cheating goes on in this respect, the winning number 
being surreptitiously changed, if too much money has been laid 
onit. How far these allegations are true, we are unable to say, 
but the allegations, as well as the article in which they are 
exhibited, are wholly irrelevant for the purposes of this case. 
What is charged in the newspaper is cheating and there is no 
charge of cheating before us, and it has been held on the highest 
authority in England and India, the Judicial Committe of the 
Privy Council in the case of KRamlol Thackoorsey Dass v. 
Soojumnull Dhoondmul] (1) that the question whether frauds 
might be committed or attempted from the desire of gain in such 
speculations was irrelevant, if the wager in question is not 
in itself illegal, and that it was for the Legislative Council in 
Calcutta to consider how far it may be conducive to the benefit 
of our Indian Empire to legislate on English lines against such 
wagers. 

The judgment was pronounced by Lord Campbell in 
February 1848 and appears to have been speedily followed by tha 
enactment of Act XXI of 1848, entitled “An Act for Avoiding 
Wagers” which was passed by the Governor-General in Council 

.on the roth October, 1848. This act opens with ithe words: 
u Whereas it is expedient to discourage gaming and wagenng 
for money "—dhus making a clear distinction between the two, 
and it proceeds to make all agreements by way of gaming of 
wagering null and void. Its only other section abolishes the trial 
of issues on feigned wagers for ascertaining any disputed facts. 


(1) (1848) 4 M, I, A., 889 (448,) 
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Having clearly recognised this distinction, the Legislature 
in India has made gaming in public places penal, and has, 
intentionally we must presume, refrained from passing any pena 
legislation against wagering or betting. 

Finding that the system pursued in this cotton gabiak 
appeared tobe pure betting, wo, at an early stage of the hearing, 
asked the learned standing counsel to have produced before us 
the exhibits to which Roman figures are attached which were 
alleged by him to be instruments of gaming. It was his first 
contention that the house was an instrument of gaming, but 
this proposition carries its own refutation on the face of it. The 
house is the place which is alleged to be a common gaming 
house andit has to be proved that (1) instruments of gaming 
were supplied for money or money’s worth in tbat place, and (2) 
that that place is a public place. Now the alleged instruments 
of gaming are Exhibits I to IX and they may be briefly described 
as follows : 

Ex. Iis a tin board hung up in the room containing the day's 
cotton figures. This is no more an instrument of gaming than 
the original telegram or an extract from a newspaper would be. 

Ex. II. A similar wooden board hung up outside the pre- 
mises in the open street and not challenged by the Police autho- 
rities for several months. 

Ex. IIL is a canvas sign-board showing the name of the 
firm, l 

Ex. IV is a board showing the odds on a series of figures. 

Ex. V isa small board for writing the figure of the day. 
When seized, this had on it 1079-2. 

Ex. VI is a small tin ticket with 9, the winning digit 
on it. 

Ex. VII is a board giving the odds on place-betting. 

Ex. VIII is a board giving the odds on mixed double and 
triple events. 

Ex. IX a box containing Rs. 410, 

Every one of these things is exactly what may be found on 
the stall of any bookmaker at the races, and though such boards 
may- have been declared illegal in England, they have certainly 
not been made penal by any statute in force in Calcutta. What 
the effect of the introduction of the word “ wagering” into the 
Bombay Act may be, it is not for us to enquire. They are 
mere evidence of gambling and are on exactly the same footing 
as the books and papers used for recording the bets, 
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In the case of rain-gambling these have been especially made ORIM IMAL, 


. instruments of gaming by the Legislature in Act III (B. C.) of 1913. 
1897, and it is, therefore, clear that they are excluded from the fum Prol 
operation of the Police Act in the case of cotton gambling. To v. 


sum up, therefore, we find that this cotton gambling is not a pene nd ded 
lottery, it is not a game or contest, and it is not a form of gamb- 

ling in which instruments of gaming are kept or used for the 

profit or gain of the person owning or using the place. 

It is betting pure and simple, and if it gives rise to all the 
evils which are ascribed to it by the learned Magistrate, in.his 
very thoughtful judgment, it is as Lord Campbell said, for the 
.Legislature to consider what measures should be taken to put 
astoptoit. Underthe law as at present constituted, we are 
unable to find that any offence has been committed within the 
meaning of section 44, Act IV of 1866, as amended by Act III (B. 
C.) of 1897, and we accordingly make the Rule absolute, set aside 
the conviction and sentence, and direct that the petitioner be 
acquitted and released. This judgment will govern Rule 
No. 637 which was issued on the same grounds. 


A. T. M, & M. N. M. Rules made absolute. 
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Before Sir Francis W. Maclean, E.C.1E., Chief Yushce, 
and Mr. S ustice Mitra. 


* HIATUNNESSA BIBI AND OTHERS O1VIL, 
v. 1006. 
KAILASH CHANDRA SAHA.* — 

March, 31, 


Jurisdiction—Dwision Banoh, power of—Single Judge af High Court referring —— 
appeal after ramand io Division Benoh — Remand order, propristy cf. 
An appeal was heard by a aingle Judge of the High Court and an issue was 
sent down on the question of limitation, the oase being kept on the file of the 
High Oourt, The lower appellate Oourt found before the remand that the 
title was with the plaintiff and that the plaintiff's claim for possession was 
not barred. After remand, it found that the plaintiff was not in possession 
within 12 years before the filing of the suit, The appeal oamo on for final 
hearing in the High Oourt but the case was sent to the Division’ Bench for 
disposal, The Division Bench, instead of sending the appeal back to the Judge, 


“Appeal from Appellate Decree No 876 af 1908, from the decree of J. B, 
ge pee prego ee ot E 
re en & o8; 1st 
Mmpur, dated the 29th Maroh, 1901, 
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who referred it, treated the propriety of the remand order In the same way 
as it would have bean done by the dodge who inv LAGAS fon disposed 
after holding that the remand order was bad, disposed of the whole matter. 

Appeal by the Defendants. 

The suit was brought to recover possession of a parcel of land 
of which the plaintiff alleged that he was dispossessed by the 
defendants in the year 1299. The defence tnter alia was that: 
the disputed land belonged not to the plaintiff's holding but to 
a holding which the defendants had acquired by purchase in 
the year 1291. The suit was dismissed by the first Court but. 
the decree was reversed on appeal by the first appellate Court. 
The lower appellate Court found title with the plaintiff and as 
regards limitation it held "it does not appear that the plaintiff's 
claim for possession is barred." The defendants appealed to the 
High Court. The appeal came on for hearing before Mr. Justice 
Geidt, who held that the title was with the plaintiff but 
remanded the appealto the lower appellate Court for enquiry, 
on the question of limitation, keeping the case on the file of 
the High Court, on the ground that some reason for the finding 
to the contrary should have been given by the lower appellate 
Court. The said appellate Court after remand found that the 
plaintiff was not in possession within 12 years before the filing 
of the suit, The appeal then came on for hearing before Mr. 
Justice Geidt, who referred it to the Division Bench for disposal. 

Geidt J.—This is a suit to recover possession of a parcel of 
Jand of which the plaintiff alleges that he was dispossessed by 
the defendants in the year 1299. The plaintiff's case was that 
the land formed part of a holding No. 267 which had* been 
settled with him. Some four months after the institution of the 
suit, the plaintiff put in a petition before the Munsiff in which he 
said that the disputed land was covered by plots Nos. 498, 499 
and soo of the Collectorate Chtttas prepared in the year 1268. 

The defence set up was that the disputed land belonged not 
to the plaintiff's holding but to a holding which the defendants 
had acquired by purchase from Korban Ali in the year 1291. 

Several issues were drawn up but itis only necessary for the 
purposes of this appeal to notice two of them—the third and the . 
fourth. The third is—' Is the claim barred by limitation ?” The 
fourth is—' Whether the plaint land appertains to plaintiff's jama 
and the defendants have wrongfully dispossessed him ?" These 
issues were tried together and the Munsif found that the disputed 
land did not belong to the plaintiff's holding and further that the ` 


plaintif.had never been in possession of this land within 12 year 
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from the date of institution of the suit: He accordingly dis- 
missed the plaintiff's claim. 

. On appeal the District. Judge has reversed both ‘these find. Hiatruneem Bibi 
ings of the Munsif and decreed the plaintiff's suit. ‘The first Tu. 
point taken on appeal is that the District Judge has proceeded — 
on the assumption that holding No. 267 comprises the Chita Ede d: 
dags Nos. 498, 499 and 500. Not only, is it said, is this a pure l 
assumption unwarranted by evidence but it was opposed to the 
distinct finding of the Munsif that the holding did not consist of 
those three dags. 

I am however unable to discover in the .Munsif's judgment 
any such finding. What the Munsif has said is that the plaintiff 
had totally failed to prove that Nos. 498, 499 and 500 Chitta dagt 
covered the land in suit. This statement of the Munsiff clearly 
proceeds also on the assumption that the holding No. 267 was 
covered by the 3 dags specified, for unless that assumption were 
made the statement would be wholly irrelevant in reference to 
the trial of the issue before him. 

Reading the judgments both of the Munsif and of the District 
Judge, it appears to me that the statement of the plaintiff that 
the holding No 267 comprised these three dags was in no way 
disputed by the defendants. Furthermore, the objection that 
the District Judge had made an assumption unwarranted by 
evidence is nowhere taken in the grounds of appeal preferred to 
this Court, and from this fact it appears to me clear that the 
defendants,not only did not dispute the plaintiff's allegation in 
this matter .but that they were not even in a position to dispute 
it, and therefore acquiesced in it, I am therefore of opinion 

. that the objection now under consideration is not one that 
should prevail. It would be impossible to decide it properly 
without going into the evidence which is not before me. It 
was not taken in the grounds of appeal and the appellant has 

' not even put it within my power to decide it as "he has not 
called’ fer the CAttias which have been taken back by the plain- 
tiff. The second ground of appeal is that the District Judge 
has come to no proper finding on the issue as to limitation. The 

Munsif discussed this question very thoroughly on the evidence 

before bim and on that evidence and the circumstances and the ` 

probabilities of the case, he found himself unable to believe that 
the- plaintiff was ever in possession of the disputed land, or 
wrongfully dispossessed therefrom. Now it was for the plaintiff 
to prove that the dispossession occurred within 12 years before 


" 
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the institution of this suit. But all that the District Judge 
said on this point is that “it does not appear that the plain- 
tiff’s claim for possession is barred." Considering that the 
District Judge's judgment was one of reversal, it appears to me 
that a mere statement of this sort was not sufficient. When 
the Munsif after a detailed discussion of the evidence had come 
to the conclusion that the plaintiff was never in possession of 
the 'disputed land or wrongfully dispossessed therefrom, it 
appears to me that the District Judge was bound to give some 
reasons for the finding to the contrary at which he arrived. 
_ The case will therefore be remanded to the District Judge 
that he may come to a proper finding on the question of limita- 
tion that was raised in this case. The District Judge will record his 
finding and return therecord with his finding within six weeks. 
. The record will be sent down to him at once. 

The appeal then came on for hearing before the Division 
Bench (Maclean C. J. and Mitra J.) 
. Babus Sarat Chandra Roy Chaudhuri and Bepin Chandra 
Mullick for the Appellants. 

Dr. Rash Behary Ghosh and Babu Hemendra Naik Sen for 


the Respondent. 


The judgment of the Court was delivered by 

` Maclean C. J.—This is an appeal from the décision of the 
officiating Judge of Murshidabad. It came on appeal before Mr. 
Justice Geidt sitting alone and he remanded it, because he 
thought that the District Judge had not sufficiently found 
whether the plaintiff had been in possession of the property 
in dispute within twelve years before the institution of the suit. 
He therefore remanded the case for enquiry on that. point, 
keeping the case on the file of this Court. That inquiry has 
now ‘been made and has resulted in a finding that the plaintiff 
was not in possession within twelve years before the filing of 
the' suit. Mr. Justice Geidt, acting under the powers given him 
by the rules of this Court, has sent the case to be disposed of by 
the Judges taking the Presidéncy Group, and it, therefore, now 
Comes before us. The whole case that is to say the appeal 
from the -District Judge is now before us as it was originally 
before Mr. Justice Geidt. It is contended, on behalf of the 
appellant, that -we are bound to adopt the second finding on 
the question of possession and so to dismiss the suit. On the 
other -hand, it is contended that, the whole case being now 
Before us, it is open to us to decide. whether the remand order _ 
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‘of Mr. Justice Geidt was justified, the contention being that 
‘the District Judge bad found, as a fact that upon the queatioh 
of possession the plaintiff was not barred, and’ consequently 


that the remand order ovght not to fase been miade. We. 


must either decide the whole matter now, Gr send thé case back 
to Mr. Justice Geidt, If we were to decide the appeal on tlie 
last finding as to possession by the Judge on the remand and 
so dispose of the whole case, we should deprive tbe plaintiff 
of his right to appeal against the propriety of the remand 
order. If we send the case back to Mr. Justice Geidt it would, 
I think, be open to him to recotisider his order for the remand, 
but, if he did not do-that, but dismissed the suit on the last 
finding as to possession, the plaintiff could appeal and challenge 
the propriety of the remand order. To adopt this circuitous 
procedure would only entail further and unnecessary cost on 
the parties : and instead of driving the parties to this course, I 
think we may deal with the whole matter, as Mr. Justice Geidt 
has asked -us so to do and. treat the matter as if the propriety 
of the remand order were now before us, as it would be on an 
appeal from Mr. Justice Geidt. The appellant asks us to adopt 
a course which would have the effect of depriving the plaintiff 
of his right of appeal against the- remand order: we ought not 
to do this. I think we must regard the substance, and not 
the technicalities of the case. I do not think the remand 
order should have been made looking at the judgment of the 
District Judge as a whole. He found the title in favour of the 
plainaff and his language is, I think, sufficient to warrant 
us in saying that he found that the plaintiff had ‘been in 
possession within 12 years before the institution of' the suit. 
If we regard his-language at p. 13 of the printed paper 
book, we find that he had clearly directed his mind to this 
question of possession for this was the only point about 
possession which ‘resulted in his finding that “it does not 
appear to me that the plaintiff's claim for possession is barred." 
To what can these words apply except to the question of 
whether or not the plaintiff- had been out of possession for 
12 years before suit? It is difficult for us to say. that, there 
is not a sufficient finding that the plaintiff had been in, possession 
within 12 years. before suit. I think, our proper course is 
to dispose of thé whole matter and not to drive the parties to 
further waste of money and time by sending the case back 
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to Mr. Justice Geidt, with the result that if he ultimately 
decided in the present appellants' favour a further appeal by 
the plaintiff would be inevitable. 

The appeal fails and must be dismissed with costs. 


Mitra J.—1 agree. 
A. T, M. Appeal dismissed. 
Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. 
RAMJIBAN SAHA 


v. 
DHIKU SINGH.* 


Mortgage— Members of Milahekara fomily— Father, appointment of, as guardian- 
ad-litem, validity of—Nocation of ooniraa—Soxthal Pergamas Sotilsment 
Regulation ( 111. of 1878), Sec, 6—Compound interest— Voluxtary agreement 
to pay interest or damages. 

A mortgagor is bound by the doctrine of estoppel not to question the title 
of the mortgagee. It is not open to him to contend that the interest which 
he profeseed to transfer to the mortgages, could not validly be transferred to 
the latter. 

A minor son of the mortgagor who was governed by the Mitakshara School 
of Hindu Law was no party to the mortgage, but was joined as defendant 
in the mortgage sult; it was ruled that his father, one of the executants of 
the martgage deed, should not act as his guari!an-«s- item, 

An original contract is discharged when satisfaction has besn entered 
upon the original bond. If the discharge has been entered, the presumption 1s 
that the old contract has ceased to exist and the new contract has been substi- 
tuted in its place. 

To effect a novation pursuant to an agreement to acospt a new contract, 
the contract which is substituted must be one capable of enforcement in law. 

Where, although no cash payment was made, an endorsement was made 
on the mortgage security to the affect that interest had been paid and a rokka 
was taken by the mortgages for the preouesumand was included in a subee- 
quent mortgage : 

Teid, that under section 6 of the Sonthal Pergunas Settlement Regulation, 
the rokka amount should be excluded from the subsequent mortgage and the 
endorsement on the mortgage bond should be ignored. 

Tf the debtor voluntarily agrees to pay interest or damages upon sums 
used or retained, it is not open to him to oontend later that the agreement to pay 
such Interest or damages, was without consideration. 

Appeal by the Plaintiffs. 
A mortgage deed was executed by a father and two sons, 


Appeal from Original Decree No. 48 of 1911, against the decrea of 
meon, Beq. Subordinate Judge of Dumka, dated the Sth January, 


4 
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governed by Mitakshara School of Hindu Law. Subsequéntly 
the father executed three mortgage bonds in favour of the, 
plaintiffs A son was born to one of the sons subsequent 
to the execution of the above-named four mortgages and before 
the institution of the suit. 

In the third mortgage, there was an endorsement for satis- 
faction of interest to the extent of Rs. 810 and a rokka was 
given to the plaintiffs for this amount. Ino the fourth mort- 
gage, the amount in rokka was included and also a sum of Rs. 600, 
interest due on a number of loans set out in tbe mortgage 
bond, inclusive of Rs. 810. 

The plaintiffs brought a suit to enforce the four mortgages 
against his mortgagors and the minor son of one of the sons 
under the guardianship of his father. , The lower Court found 
that the mortgages were executed for legal necessity but directed 
a sale of life interest of the mortgagors. It disallowed interest 
upon a sum of Rs. 810 and the claim for a principal sum of 
Rs. 600 included in the fourth security.. The plaintiffs appealed 
to the High Court. 


Babus Fogendra Chandra Ghose and Peary Mohan Stkdar 


for the Appellants. sax 
Babs Kulwant Sahay for the Respondents. , 
The judgment of the Court was delivered by. 
` - Mookerjee J.—Thisis an appeal on behalf of the plaintiffs 
ina suit to enforce four mortgage securities executed by the 
members of a Mitakshara family. The member of this family 
were Bhiku his two sons Guli and Gopi, and Auku, the son of 
Gopi. On the 21st January 1904, Dhiku, Guli and Gopi executed 
a mortgage in favour ofthe plaintiffs. Onthe 17th September 
1904, 31st March 1905 and 16th -September 1907, Dhiku alone 
executed three other^ mmrtgages in favour of the plaintiffs for 
different sums. The plaintiffs have joined as parties defendants 


to the suit, not merely Dhiku and Gopi, but also Auku who,- 


it has been found, was born after the execution of the latest 
of the four mortgages. The Subordinate Judge has found 
that the mortgages were executed for legal necessity ; but he 
has directed a sale ofthe life-interest only of Dhiku and Gopi, 
on the ground that as the properties included in the mortgages, 
formed part of a maintenance nt, -it was not competent to 


the mortgagors, to execute a. mortgage of the absolute interest. 


and that in any view Auku is not bound by the transactions 
to which he was not a party. The Subordinate Judge has 
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also diallowed two minor claims, namely, the claim for 
iüterest upon a sum of Rs. 8ro included in the mortgage of the 
16th September 1907 ; and the claim for a principal sum. “of 
Rs. 600 included in that security. The plaintiffs have appealed to 
this Court, and on their behalf three points have been urged, 
namely, frst, that the sale of the entire interest in the mortgage 
properties, should have been ordered ; secondly, that interest 
ought to have been allowed upon the sum of Rs, 810; and 
thirdly, that a decree ought to have been made for Rs. 600 
included in the fourth mortgage. 

~ Inso far as the first ground is concerned, it was argued in 
the Court below on behalf of the infant son of Gopi that in view 
of the nature of the property, Dhiku and Gopi were not compe- 
tent to execute a mortgage of the absolute interest and that the 
infant is not bound by thetransactions after the death of his 
grandfather and father. It appears also to have been contended 
that asthe grant in favour of Dhiku was made by a Ghatwal, 
he never acquired an absolute interest. This latter question has 
been left open by the Subordinate Judge ; but he has held that 
as the holder of a maintenance grant, Dhiku could not alienate 
the entire interest in the property to the detriment of his 
grandson. In our opinion, this question cannot be properly 
investigated in the suit as framed. We find that in the Court 
of first instance, upon the application of the plaintiff, Gopi was 
appointed’ as the guardian ad litem of his infant son Auku, 
This was obviously not the right course to follow. In his 
character as one- of the mortgagors, Gopi was bound by the 
doctrine of estoppel Dot: to question the title ‘of the mortgagee ; 
it was not open to him or to his father to contend that the 
iñterest "which. they professed to transfer to’ the mortgagees 
could-not validly Be transferred to the latter. On the other 
Hand, in his character as guardian ad litem of bis infant son, it' 


wás' his duty to put forward every contention which could' 


reasonhbly be advanced on behalf ofthe minor; it became his 
duty to contend that the property in the hands of Dhiku was 
ancestral property, that Auku acquired- by brith an interest 
ifthe equity of redemption; aud that hé'’ was. not bound by 
the mortgages. In other words, a disinterested guardian could 
claim ón behalf of Auku that he had a title superior to that of 
the thortgagees and the mortgagors and that, from-this point ‘of 
view, he was not a proper party to the mortgage suit. -It is 


fairly clear that-if the TANS of the validity of the „mortgages, 
kai OE. 
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which has beem sought to be raised on behalf of Auku by his 
father and which apparently has been decided adversely. to his 
contention, was allowed to be raised in the present suit, the 
infant, upon attainment of majority, would be entitled to have 
the decree set aside, on the ground that his interest had not 
been safeguarded by his father. Under these circumstances 


one of two courses is open; namely, either to set aside the. 


decree of the Court of first instance. and remand' the suit for 


retrial with a direction that Gopi should be discharged from. 


the office of guardian of his infant son and an independent 
person should be appointed in that behalf; or to allow the 
plaintiffa to elect to have Auku discharged from the suit. The 
parties have chosen to adopt the latter course. On behalf of 
the respondents, who in this Court are represented by the same 
learned vakil, an application has been made that Auku be 
discharged from the suit. On behalf of the plaintiffs no 
objection has been taken to the adoption of this course. We, 


therefore, direct that Auku be discharged from the suit. He — 


will, thus be in the position he would have occupied if he had 
never been drawn into.this litigation. The question of the 
nature of the mortgaged properties, therefore, does not arise 
for consideration, because as we have already explained, it is 
not open to. the .mortgagors to contend that they were not 
competent to transfer the interest which they professed to 


transfer to the mortgagees. The result will be that .an, grdinary. 
mortgage, decree will be made in favour of the plaintiffs and 


the sale will be held, subject to such direction as may be given 


by the Deputy Commissioner. What ‘the effect of this sale, 
may be upon the interest of Auku, if, any, must be determined 


in a separate litigation. 


- 


In so far ss the second. ground is concerned, it fias. been 
contended that interest ought to have been allowed upon the. 
sum of Rs. 810 included in the mortgage of the 16th September. 


1907. ‘The Subordinate Judge has found that on the 4th 


January 1905 au endorsement was made on the mortgage 


bond to the effect that interest to thé extent of Rs, 810. 


had been paid. As a matter of fact, no, payment in. cash’ 
was made, but on the 18th’ April 1905 a rokka was exe-, 
cuted by the mortgagors in favour of the mortgagee for. 


this sum of Rs. 810, Subsequently the sum due on the rokka 
was included in the security of the 16th September 1907 as part 
of its consideration. -The mortgage carries interest and the 
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plaintiffs contend that interest ought to have been allowed on 
this sum of Rs. 810 in the same manner as upon the other 
portion of the consideration for this mortgage security. The 
Subordidate Judge has disallowed this claim; because, in his 
opinion, the transaction was fictitious and no payment was 
made in cash on the 4th January 1905 ; the parties are in the 
same position as if the endorsement had not been made and 
the rokka had not been subsequently executed. This view is 


not sound. There was clearly a novation of the contract, and but 


for the provisions of Regulation III of 1872, to which we shall 
presently refer, it would have been open to the mortgagors to 
make an endorsement on the mortgage bond to the effect that 
interest had been paid and also open to the mortgagees to 
accept a rokka for this sum from the miortgagors. As was 
pointed out by Lord Selborne in the case of Benjamin Scarf v. 
George Fardine (1) there being a contract in existence, 
a new contract is substituted for it, either between the same 
parties or between other parties, and the parties to the original 
contract mutually consider that by the new contract the original 
contract is discharged. The test to be applied to determine 
whether the otiginal contract has been discharged, is, as was 
explained by the Judicial Committee in the case of Lala 
Banshidhar v. The Government of Bengal (2) whether satis- 
faction has been entered upon the original bond. If the dis- 
charge has been entered, the presumption is that the old 
contract has ceased to exist and the new contract has been 
substituted in its place, In the case before us, there was 
an endorsement for satisfaction of interest to the extent 
of Rs. 810 upon the original bond and a rokka was given 
precisely for this sum of Rs. 810. In the eye of law, there- 
fore, there was a new contract in substitution for the old 
to the extent of Hs. 810. But it must be remembered that 
to effect a novation pursuant to an agreement to accept a new 


contract, thé contract which is substituted must be one capable. 


of enforcement in law. In this connection we have to consider 


the effect of section 6 of the Sonthal Perganas Settlement; Regula- 
tion (III of 1872). That section provides that all the Courts ~ 


having jurisdiction in Sonthal Perganas shall observe the follow- 


ing rules relating to usury ; namely, that interest on any debt, 
or liability for a period exceeding one year shall not.be decreed . 


(1882) 7 App. Os. 845 (851). 
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at a rate higher than two per cent. per mensem notwithstanding 
any agreement to the contrary; and no compound interest 
arising from any intermediate adjustment of accdunt shall be 
decreed. Upon the facts found by the Subordinate Judge it is 
fairly clear that the parties had recourse to the decree of a ro££a 
to avoid the effect of this statutory provision. If the endorsement 
ofthe 4th January 1905 had not been made, the mortgagees 
would have been able to claim Rs. Bro as interest due upon 
the mortgage; but they would not have been in a position to 
claim interest upon this sum. The device adopted was, that 
although no cash payment was made, an endorsement was made 
on the mortgage security to the effect that interest had been 
paid and a ro&£a was taken by the mortgagees for this precise 
sum, whereupon, when it was included in the mortgage of the 
16th September 1907, the mortgagees became entitled to claim 
interest. In substance, therefore, as a result of the device, they 
are in a position to claim compound interest. If this claim 
were tolerated, the mortgagees would be permitted to com- 
mit a fraud on the statute. The Subordinate Judge has 
properly excluded the sum of Rs. 810 from the mortgage 
of the 16th September 1907, and has at the same time ignored 
the endorsement upon the mortgage bond of the 21st January 
1904 on the basis whereof accounts have been taken on the 
footing that no payment of interest was made on the 4th 
January, 1905. The second ground, therefore, fails. 

In so far as the third ground is concerned, it appears that 
the mortgage of the 16th September 1907 includes a sum of 
Rs, 600. This sum was stated to be interest due upon a number 
ofloans set out in the mortgage bond, inclusive of Rs. 810 to 
which reference has already been made. The Subordinate Judge 
has held that no interest can be claimed as a matter of right by 
the mortgagee in respect of these loans which were incorporat- 
ed in the security of the 16th September 1907 and that conse- 
quently the agreement to pay interest to the extent of Rs. 600 
was an agreement without consideration. The Subordinate 
Judge has accepted the view that where money has been advanced 
without an express agreement for payment of interest, the 
creditor is not entitled to claim damages in lieu of interest under 
section 63 of the Indian Contract Act, in other words that unless 
the conditions mentioned in the Interest Act (XXXII of 1829) 
are fulfilled, the creditor is not entitled to damages for retention 
of his money. This view was, no doubt, taken by the Madras 
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High Court in the case of Kamalammal v. Peeru Meera (1) and 
followed in Bura v. Matlia Shah (2), and may be assumed to be 
in accordance with the strict rule of English Common Law. Page 
v. Newman (3), Loudon Chatham and Dover Ry. Co. v. South 
Bastern Ry Co. (4). The contrary view, however, is supported 
by weighty authority [Ghanshiam Singh v. Daulat Singh (5) 
and Yogeshur Bhagat v. Ghanasham Dass (6)], and was accepted 
by Mr. Justice Banerjee in. Surja Narain Mukhopadhya v. 
Pratap Narain Mukhopadhya (7) although in that case Sir Francis 
Maclean, C. J. declined to express any opinion upon the question 


raised. The view taken by Mr. Justice Banerjee appears to be 


in agreement with two decisions of the Judicial Committee in 
the cases of Chajmal Das v. Brif Bhukan Lal (8) and Ganesh 
Bakhsh v. Harihar Bakhsh (9) and was recently followed in 
Mahamaya v. Ram Khelawan (10), where the authorities on the 
subject wil be found reviewed. In any view, it is impossible, 
to maintain the position that if the debtor voluntarily agrees, 
asin the case before us,to pay interest or damages upon sums 
used or retained, it is still open to him to turn round and contend 
that the agreement to pay such interest or damages was with- 
out consideration. In our opinion, the whole of the sum of 
Rs. 600 ought notto have been disallowed. It will be observed 
that this sum of Rs, 600 was taken as damages upon the.sum 
of Rs. 1,649 inclusive of Rs. 810 which we have already 
held must be excluded from this mortgage bond ; the mortgagees 
are thus entitled approximately to a sum of Rs. 300. The third 
ground must consequently prevail in part. 

The result is that this appeal is allowed ia part and the 


deciee of the Subordinate Judge varied. An account will be 


taken in this Court and a self-contained decree drawn up on the 
footing that Rs. 810 and Rs. 300, in all Rs. 1,110, must be 


excluded from the mortgage of the 16th September 1907. The 
account will be taken up to the date fixed for redemption in the 
judgment of the Subordinate Judge, namely, the r5th February 


1911; and upon the amount so determined, interest at the rate 


of six per cent. per annum will be allowed till realization. 


"There will be no order for costs ia this Court. 


A. T. M. Appeal alowed tn part. 
b. (1897) I.L.R 30 Mad. 481. (2) (1901) P. B, I04. 
(1829) 9 B. & O. 878, 88 B R 404 


je : "e 140 ; (1898) A. O. 139. (1901) 5 0 W. N 836. 
. R 18 All (1890) I L E. 28Calo, 955 (iid, 


^B) Cit) L L.R 1T A. 511, L Raat, A. 189 


a (1994) L L. B, 36 A1,'399 (10) (19119115 O, I,J. 684 ` s 
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Before Mr. Yustice Coxe and Mr. Fustice Richardson. 
" SARAT-CHANDRA ROY CHOWDHURY AND ANOTHER 


v. . r | 7 e 
RATUBUDDIN MANDAL AND OTHERS.” 


Landlord and tenant—Rolation, how.created—Rent Recovery Act (X of 1859), 
Sao, 83 ol. (1) —Suii to got Kabuliat from tenure-holder—Tenure-holdsr— 
 Prermption — Applioabilit y to tenants, before 188%, 

The question whether A became a tenant on the execution of the habuliat 
by B, depends on the intention of the parties to the Aabuliat, If the landlord 
knew that ho was letting the lend to both, but took the Aeduliaé in the name 
of B alone merely for the skd of convenience, then the relation of landlord 
and tenant was constituted between him and A. Bnut-if the landlord knew 
nothing of the arrangements that Band A had made between themselves and 
believed himgelf to be contracting with B only, then the arrangements oould 
not bind him in any way and would not oreate any relation between him and 
A. To ascertain the intention and knowledge of the party, thelr conduct fs to 
be looked to. The knowledge acquired by the landlord after the contract 
that B had allowed A an interest in the tenancy, did not amount to & novatlog 
of the contract. 

A suit to get s habulsat for & term of years against a tenure-holdar is 
maintainable under section 28, al. (1) of the Rent Recovery Aot. 

i Maharajah Ramanath Singh. v. Huro Ial (1) and Kalan “Shichh Y, 

Panchu Mandal (3) referred to. 

The préeumptlon referred to in section 5 of the Bengal Tenancy Acf, ots, 
that if man holds more than 100 bighas he must be supposed prima facile 
to be a tenure-holder, is not applicable to occupancy ralyats who aoqutred their 
right before the Act came into foros. But when the question was whether a 
- tenani was or was not a ralyat under the old law, the general principle em- 
bodied in section 5 of the Bengal Tenancy Act was ‘Spplied, the euet standard 
af 100 Vighas waa not adhered to. 

Appeal by the Defendants. 

The facts of the case shortly stated were as follows : 

One Imamdi had a tenancy under the predecessors of the 
defendants, the principal defendants in the present case. Imamdi 
had two sons, Yar Mohamad and Gulal, In 1867, Yar Mohamad 
alone executed a &abu/rat in favour of the landlords, The land. 
lords sued the heirs of Yar Mohamad, the froforma defendants 
iu the present case, for ejectment, on the ground that their 
tenancy had come to an end. In that suit, the present plaintiffs, 
the.hiers of Dulal, prayed to be made parties but their prayer 
was rejected.: That suit was decreed ex parte, as Yar Mohamad’s 
hiers did not contest. The present suit was brought for a 


. * Appeal from Original Deoree No. 407 af 1906, againsi-the decree of Babu 
Kanti enira Mukherjee, Subordinate Judge of Rungpur, dated the 16th July 


(1) (1867):8 W. RB. 188, (3) (1869) 2B, Le B, A. O, 352, 11 W, B, 129, ^ 
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declaration of the plaintiffs! right to half the tenancy dnd for 
an, injunction to -restrain the defendants from executing the 
ejectment decree to the extent of their share. The suit was 
decreed by the Court below. The defendants (landlords) 
appealed to the High Court. 

-~ . Babus Kishori Lal Sarcar, Promotho Nath Sen, Dabendvis 
Nath Bagchi and Haris Chandra Roy for the Appellants. 

-Babus Ram Chandra Majumdar, Kumar Sankar Roy, 
Debakit Lal Sen Gupta and Debendra Narain ad fot- 
the Respondents, i 

The judgment of the Court was as follows: 

The plaintiffs in the suit out of which this appeal arises 
ere the grandsons of one Imamdi. It is common ground, proved 
by the gotfa produced on behalf of the plaintiffs (Exhibit 7) 
and the Aadudat filed for the defence (Exhibit A) that Imamdi 
had a tenancy with a rent of Rs. 58 under the landlords whose 
successors are the principal defendants in the case. Imamdi 
had two sons named Yar Mahomed and Gulal, the plaintiffs 
being the sons of the latter and the proforma defendants the 
sons of the former. The landlords, on the strength of the 
kabuliat above referred to which was executed by Yar Mohamad 
‘alone in 1867 sued to eject the heirs of Yar Mohamad oft the 


ground that their tenancy had come to an end.’ The decree 


does not show whether this was because its term had expired 
or because, Yar Mohamad being dead, the tenancy was not 
theritable. - We may however, take this opportunity of observing 
that the &abs/rat of 1867 was for a term of 9 years anf that 
Yar Mohamad and his heirs appear to have occupied the 
position òf tenants holding over on the terms of'that document 
with the exception that the rent payable was subsequently 
increased ‘by an arrangement to which we shall refer. It has 


- never been contended that the kabuliat operated of itself to 


create any permanent right in Yar Mohamad or any body 'else. 
The plaintiffs asked to be made parties to the ejectmernt suit 
on the ground that. half the tenancy was theirs. But their 
prayer was refused; and as Yar Mohamad's heirs did hot 
contest the suit it was decreed ex parte. The plaintiffs have 


* now brought this suit for a declaration of their right to half 


the tenancy and for an injunction to restrain the defendants 
from executing the ejectment decree. The suit has been 


- decreed by the punonunete J udge of Rangpur and the landlords 


appeal. 


Vor. X VL] teal oOURf. 


We may remark at the outset that the learned pleader for 

"the respondents tells us that his clients do not ask that.the 
landlords should be restrained from executing the whole decree 
-but only so far as it affects their share. 
- "The learned Subordinate Judge finds that Imamdi was a 
raiyat with a right of occupancy. and that therefore the 
plaintiffs, who are the heirs of one of his heirs entitled to a 
share in his holding and cannot be ejected. He holds further; 
though the grounds given for the finding seem quite inconsistent 
with it, that the Aads/tat of Yar Mohamad was a collusive 
transaction. Both these findings are attacked in appeal, . 

It will be convenient to take the second point first as it 
can be disposed of without difficulty. The Subordinate Judge 
admits that the evidence of the witnesses, who testify to the 
so-called fraudulent conduct of Yar Mohamad is "extremely 
unsatisfactory and contradictory." He finds.that the “fact of 
the execution of the kabuliat was known to the plaintiffs. as 
appears from- their conduct." It is quite clear that Gulal was 
aware of the Zabulat and that that document has been re- 
Cognized ever since its execution as the document from which 
such rights-as Gulal or the plaintiffs possessed or have exercised, 
were derived. As between the two branches ofthe family, 
Gulal’s branch -have held their share of the tenancy at the 
rate specified jn the kabuliat, and have all along allowed Yar 
Mohamad i in whose name the 4aów/at was executed and his 
heirs to take all the rent receipts. It is a curious circumstance 
in this case that i in 1881-82 a new settlement was made and 
the rent raised to Rs. 337-8. Both sides have entirely ignored 
this matter. The landlords in their ejectment suit referred 
only to the settlement of 1867, while the plaintiffs have not 
attempted'to show that, that settlement has been superseded, 
The existence of this settlement is shown merely by casual 
references in receipts. It may be that it was not so much a 
fresh settlement as a mere subsidiary covenant to pay a little 
increased rent for some new land 'gained from the river, and 
was not regarded as superseding the regular ‘settlement of 1867. 
Be that as it may, it is clear that before'1897 the rent had 
‘been raised to Rs. 337- -8, and in that year the plaintiffs mort- 
gaged their share of the tenancy tò a company. The rent is 
given as Rs. 337- -8 and the area as Gaons  8- -7-10' precisely 
. as-in the Zaówhat of 1867. There is not a trace of evidence 
‘to show that.when the rent was raised ‘by this &abuliat from 
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Rs. 58 to Rs. 300 the father of the plaintiffs made any objection. 
He must have known that some agreement bad been arrived 
at to justify such an increase. We feel no doubt that the 
plaintiffs and their predecessor have all along known and assent- 
ed to this Aadudta?, and cannot agree with the Subordinate 
Judge that it was collusive. NC 

On the question. whether plaintiffs are T we are 
equally unable to agree with the Subordinate Judge. The test 
in this matteris the purpose for which the tenancy was created. 
If Imamdi took the land to cultivate himself he was a raiyat. 
If he took it to cultivate it by tenants he was a tenure-holder. 
The Subordinate Judge rejects the oral evidence. It has been 
read to us and we cannot say that it is of any real value on either 
side, and certainly cannot hold that the plaintiffs! oral evidence 
preponderates over that of the defence. The Subordinate 
Judge relies on a potta produced by the plaintiffs, from which 
it, appear to him that the land was settled with Imamdi for 
cultivation. He relies also on the suit against Yar Mohamad 
which preceded the #aduliat of 1867, which suit, in his opinion, 
could under Act X. of 1359 which was then in force, have been 
brought only against a raiyat. He relies also on certain state- 
ments in the quinquennial papers and in the Thak map. 

It will be conveneient to take these pointsin order. As to 
the ofa it may be said in the first place that it is no evidence 
against the defence. It purports to be signed by one Kali Nath 
Das and as it is over 30 years old it may be assumed that it 
was so signed. But there is no evidence worth the name to 
connect Kali Nath Das with the defendants. In the second 
place the foffa does not show that the land was settled with 
Imamdi for cultivation and we are at a loss to understand why 
the learned Subordinate Judge thought that it did. Towards 
the end of the document it refers tothe tenancy which it 
attested as an sara which certainly is a very unusual term to 
apply to a cultivating lease. 

As to the suit all that we know about it is derived from 
the following passage. in the &ebuirat of 1867, "As the terms 
of the 2o//a of the said deceased Mondal has expired. and as 
I have no right of poesession thereto you called me to take 
fresh. settlement. Butas I did not come forward to take. fresh 
settlement you brought a suit against me No. 187 of 1866- -67 | 

in the Collectorate under Act X of 1855 claming to get a &abx/iat 
from me for a term of 2 years" There is certainly nothing in 


- 


a 


b 
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Act X. of 1859 to bar the institution of a suit of this 
description against a tenure-holder, and the description itself 


obviously suggests that the suit was not a suit for enchance- 


ment against an occupancy-raiyat, such.as is referred to in 
section 17. In this connection reference may be madeto clause (1) 
of section 23 of Act X of 1859 and to such, cases as those of 
Makarajah Ramanath Singh v. Huro Lall Pandey (1) and Kalam 
Shetkh v. Panchu Mandal (2). 

The quinquennial papers throw no light on the matter. 
They show that in 1816 there were 11 bishes odd of cultivated 
land in the village the rent of which amounted to Rs. 50 less a 
deduction of 12 per cent. as collection charges. This clearly 
does not throw much light on the question, whether the tenancy 
of 6 gaons odd, which Imamdi is said to have held at a rent of 
Rs. 58 sometime before 1839, was granted for personal cultivation 
or for cultivation by tenants, Clearly the state of affairs in 1816 
was very different from that in 1839 and there is nothing to show 
what was the character of thetenancies existing on the land in 
either year. The thak papers carry us no further. They show 
that in December 1856 there were 15 Cultivators and no " non- 
cultivators" on the land while the survey map the next year 
shows 17 agricultural inhabitants and 8 non-agricultural, It is 
usual for petty tenure-holders to retain a certain amount of land 
in their own cultivation, and the fact that Imamdi who was no 
doubt a man of the cultivating class, may have been described 
as a cultivator does not in the least justify the inference that he 
took the land to cultivate the bulk of it personally and not to 
settle tenants on it. 

The evidence therefore that Imamdi was a raiyat seoms to 
us quite inconclusive. On the other hand there is the presump- 
tion referred to in section 5 of the Bengal Tenancy Act that 
if a man holds more than 100 bighas, he must be supposed, iis 

facie to be a tenure-holder. 

This provision of the Act is not applicable to the raiyats of 
occupancy acquired by a raiyat before the Act came into opera- 
tion (section 19). But when the question was whether a tenant 
wag or was not a raiyat, reported cases decided under the old law 
show that the area of the land held was taken into consideration 
along with other circumstances: Baboo D&hun$ut Singh v, Babo 

Gooman Singh (3) and Gopee Mokun Roy v. Sibchwsder Sen (4). 


(1) (1867) 8 W. B. 188. - —— (8) (1864) W. B. Gap, No, Aot X, Balings 61; 
(8) (1868) 3 B, I, RA. O. 362, (4) (1864) 1 W, B 68.. VE 
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The provision therefore merely incorporates in the law.a general 
principle so reasonable and probable that it would naturally be 
drawn: by a sensible man; and it is therefore safe to apply the 
principle even in cases where.the actual section itself may not ° 
be strictly applicable, though of course in such cases it might 
not be necessary to adhere to the exact standard. of 100 bighas. 
Fhe land settled with Imamdi according to the plaintiff was 
about 2,000 bighas. What man in Eastern Bengal would take 
an area of that size for the purpose of cultivating it by his own 
servants? The suggestion is opposed to all experience. . There 
is no doubt that for all the time of which we have any trust- 
worthy record, the bulk of the land has been held by tenants 
undér Imamdi's successors and we have no doubt.that it was 
in order to settle- these or other tenants that the land was taken. 
"We differ therefore from the learned Subordinate Judge.and 
hold that Imamdi and his successors were and are tenure-holders. 
Taking this.view much of the learned Subordinate Judge's 
Teasoning falls to the. ground. If Imamdi were an occupancy- 
raiyat his holding would be heritable and the' plaintiffs’ rights 
could’ not be denied. Moreover the conduct of Yar Mohamad 
‘nd. his heirs in not resisting the ejectment suits would be open 
to the. suspicion, of collusion. But-if Imamdi and his successors 
were as they appear to have been merely tenure-holders for a 
period then these considerations lose all their force. 

It remains therefore to be ascertained whether the plaintiffs 
themselves were tenure-holders under the appellants. Now as 
between the plaintiffs and Yar Mohammad there can be little 
doubt of the plaintiffs’ interest, so strong is the tendency to 
regard all property, however transient, as heritable that it is not 
hkely that Gulal on Imamdi’s death would willingly have 
acquiesced in his total exclusion from the tenancy that had been 
Imamdi’s. It is proved beyond doubt that for many years not 
only the plaintiffs but also their cousins have been dealing: with 
the property as if half belonged to the one and half to the other 
side of the family. We have little or no doubt that as between 
Yar Mohamad and Gulal the lease of 1867 was taken with the 
intention that half-should belong to the one and half to the 


 ether.. The -question-therefore whether the latter became a 


tenant of the landlord depends on what was the intention of 
the parties to the 4aóu/iat of 1867. If the landlord knew that 
he was letting the land to both, but took the AabwAat in the 
name,of one alone.merely. for the sake.of.convenience, then 


qe 


\ 
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élearly the relation of landlord and tenant was constituted between 
him and Gulal.: But if the landlord knew nothing of the arranges 
ments that Yar Mohaniad and Gulal had made between themselves, 
and believed himself tó be contracting with: Yar Mohamad only, 
then these arrangements could not bind him in any way and 
would not create any relation between him and Gulal, To decide 
what was the: intention and knowledge of the parties we must 
look to their conduct. It isin favour ofthe plaintiffs that the 
landlords mtat have been conscious of that tendency to. which 
we have alluded, of regarding all property as heritable ; -which 
would lead them and all those who were acquainted with 
Imamdi to expect that'all his children should. share in what 
had been-his lease. Ou the other hand the lease itself tells 
slightly against the plaintiffs, and it must be borne in mind that 
from the point of view of thé landlords Imamdi's interest had 
come entirely to ari end: But what tells most strongly against 
the plaintiffs in our opinion is that they produce no. rent 
receipts. Every one knows the value that tenants attach to 
rent receipts. They do: not regard them merely as- acknowledg- 
ments of money- but as documents of title: to: the property 


they care most about, showing on. what terms they hold it. 
"The 4abuhat under which this land is held was given 40 -years 
‘ago'and it seems an extraordinary thing to us that if really 


the landlords originally or subsequently intended to lease the 
land to the plaintiffs, they should not: bé able to -produce a 
single receipt for all that time. Ofcourse it may’ be. admitted 
that the receipt would be in the name of “Yar Mohamad, but we 
should expect that if Yar Mohamad's name had been taken 
merely for convenience, numerous réceipts would in -the coufse 
of these years show the'names of Gulal'aud his sons as marfatdars 
and would'at any raté come from their custody. The fact that 
not a single receipt has been produced by them seems to us tobe 
very significant and to indicate that the landlords have never 
entered into any contractual relation with Gulal or. his heirs. 
In this connection we may refer briefly to Wopendro - Mokun 
Tagore v. Thanda Dossia (1) to the-remarks of Garth C. J. 


in Feo Lal Singh v. Gunga Perskad (2) in page 1002 andto the 
- more recent cases: of Modkusudun Nath v. Hiru Ram (3) and 


Nitayt Bekari v. Hari Govind (4). U. 
Great stress has been laid on Ex _B,-a jata sent. by. the 


(1) (1869) 13 W. R. 268, (8) (1887) L L. By 35 Cala, 896, ^ 
(X) (1884) LL A, 10 Calo, 994, (4) (1899) L L. B, 36 Calo, 77. 
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landlord's agent to the first plaintiff in 1896. It is very confused 
and ungrammatical and and it is impossible to translate it 
exactly into good English. It runs somewhat as follows: "By 
way of giving Rs. 100 of the rent of Yar Mohamad you have sent 
the said rent.* ** It is wrong not to have sent the rest.* * * By 
sending the remainder you will receive a dathsia on. returning 
this letter.” The document however does not seem to us to be 
as important as the Subordinate Judge holds. It is likely 
enough that the landlords at sometime or other came to know 
that Yar Mohamad had allowed Gulal an interest in the 
tenancy. But that knowledge would not amount to a novation 
of their contract. The document states as distinctly as it states 
anything that the rent was Yar Mohamad's rent. ‘If such rent 
was sent by the first plaintiff it is likely enough that the Jandlord’s 
agent should acknowledge receiving the money and complain 
that no more had been sent. The words“ you shall take a 
dakkila" are doubtless in favour of the plaintiff, to some extent 
but this casual expression in a letter is not a sufficient founda- 
tion for holding that the landlord recognized the plaintiffs’ 
tenancy. And the plaintiff admits in cross-examination that 
when he showed-this to the landlord himself, the latter i at once 
said it was a mistake. 

We need not refer to the other documents which are: said 


to indicate a recognition of the plaintiffs’ tenancy as it is quie 


clear that they relate to an entirely different tenancy. 
Itis quite clear in spite of this letter that the landlords 


never amented to any division of the tenure betweem Yar 


Mohamad and Gulal, that in all proceedings in the Courts, the 


Jandlords treated Yar Mohamad as their tenant, and that before 


the suit for ejectment the plaintiffs! branch of the family never 
claimed the right to be made a party. In our opinion there is 
nothing in Ex. B. which detracts from the effect of the 
authorities to which we have referred or justifies us in drawing 
a distinction between them and the present case. - 

We therefore think that the plaintiffs have failed to prove 
that the landlords ever entered into the relation of landlord and 
tenant with them and must accordingly decree the appeal and 
direct that the suit be dismissed with the cost of both Courts. 


A. T. M. Appeal decreed, 
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CIVIL RULE. 


Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. 9 ustice Holmwood. 
SAILENDRA NATH MOOKERJEE 

v, 
RAM SUNDAR GHOSH.* 

Jurisduilon —Suid, institution ef —Contraot—Causs of action-— Notice of domand 
—Debtors called upon io pay at different place—Cictl Proosduro Oodo 
(Ast V af 1008). Soo. $0— In&ian Contract Aot (IX of 1878), Seos. 40, 50. 

The jurisdiction of a Court to entertain a suit on a ÁetoAitte, the parties 
to which were residents of a place within the jurisdiction, at the time of the 
execution, and the consideration for which was advanoed at that place, is not 
ousted by the fact that in the notice of demand the debtors were called upon 
to pay the money at another place outside the jurisdiction. To sucha case, 
sections 49 and 50 of the Indian Contract Aot were not applicable. The money 
was presumably repayable at the place where it was advanced and where both 
the parties resided at the time of the transaction. 

Application for revision by the Defendant. 

Suit on a Aatchttia. 

A hatchifia was granted in favour of the father of the 
plaintiffs. In that Aa/chiia the parties were described as 
residents of Shibloom, within the jurisdiction of the Court of 
Katwa, and in the katcktita on which the suit was brought the 


creditors were similarly described as residents of Shibloom. The 


money was alleged to have been advanced at Shibloom ; the 
parties, at the time of the loan, were residents of that place 
where their ancestral houses were situated. The plaintiffs 
instieuted the present suit in the Small Cause Court of 
Burdwan. The defendants raised the plea of jurisdiction. The 
plaintiffs in reply stated that there was an agreement for repay- 
ment of the money at Burdwan, (which they could not sub- 
stantiate) ; they also relied on a notice of demand, asking the 
debtors to pay the money at Burdwan. The Small Cause Court 
Judge decreed the suit. 

Babu Hemendra Nath Sen for the Petitioner. 

Babus Bepin Behary Ghose, Khetter Mohon Sen and Bankim 
Chandra Mookerjee for the Opposite Party. 
|^. The judgment of the Court was delivered by 

Mookerjee J.—We are invited in this Rule to set aside a 
decree of a Coart of Small Causes on the ground that it was 
made without jurisdiction. The plaintiffs sued to recover money 
due on a AatcAétita alleged to have been executed in their favour 


* Otvi] Rule No. 4135 of 1913 the decision of Bebu 
Banerjee, Small Cause Court Judge of B wan, dated the 24th April, 1913, 


$80 
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1912. 
d 
Ballendra Nath 
v, 
. Bam Sundar. 
Meockerjee, J. 
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by the defendants on the agth January 1910. Monetary 
transactions between the parties and their predecessors appear 
to have been of considerable standing. The original AafcAifía 
was granted in favour of the father of the plaintiffs. In that 
hatchitta, the parties were described as residents of Shibloom 
(within the jurisdiction of the Court of Katwa), and in the 
Aatchitia on which the suit is brought the creditors are similarly 
described as residents of Shibloom. The money is alleged to 
have been advanced at Shibloom ; the parties, at the time of 
the loan, were residents of that place where their ancestral 
houses are situated. Prima facie, therefore, the Court at Katwa 
has jurisdiction to take coguizance of the matter, under section 
20, clause (4) of the Code of Civil Procedure, 1908. The 
plaintiffs, however, assert that they are entitled to maintain 
the suit in the Burdwan Court because the cause of action arose 
within the jurisdiction of that Court. One of the plaintiffs 
now resides in Burdwan and practises there as a pleader, and it 
was sought to be proved in the Court below that there was an 
agreement for repayment of the money at Burdwan. The Small 
Cause Court Judge however has not expressly found that there was 
such an agreement although he bas noticed this allegation on the 
part of the plaintiffs. In the plaint itself, it is not asserted that 
at the time of the loan the parties agreed that the money 
should be repaid not where it was advanced but at Burdwan 
where one of the creditors resided. In the notice of demand 
sent on the 15th January 1912, there is no allegation of such 
an agreement between the parties, Under these circumstances, 
it i» fairly clear that the plaintiffs have failed to establish that 
the Burdwau Court has jurisdiction. 

The case before us is very much stronger than that of 
Raman Chettiyar v. Gopalachart (1. There, a promissory note 
payable on 'demandc was made at Tanjore and no place was 
fixed expressly or impliedly for payment. The creditor however 
resided at Kumbakonam and he commenced the suit within the 
jurisdiction of the Court at Kumbakonam. It was held that 
the suit was not maintainable at Kumbakonam. Sir Arnold 
White C. J., pointed out thus, under these circumstances, 
looking at the contract and at the facts which existed at the 
time the contract was made the contract must be taken to have 
been intended to be performed within the jurisdiction of the 
Court at Tanjore and [seethe judgement of Cotton, L. J., in 
Reynolds v. Coleman: (2) and of Lindlly, L. J, in Rein v. 


(1) (1807) I. L. R, 81 Mad, 228. (3) (1887) 86 Ch. D. 458. 
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Stern (1). In the case before us, it must be borne in mind that 
when the amount was originally advanced, the contract was 
with the father of the plaintiffs and there is no suggestion that 
he ever resided at Burdwan ; there is no presumption, therefore, 
that there was any agreement to repay the loan at Burdwan. 
The fact that in the notice of demand, the debtors were called 
upon to pay the money at Burdwan does not plainly affect 
their position. The money was presumably repayable at 
- Shibloom where it was advanced and where both the parties 
resided at the time of the transaction ; that presumption has 
not been rebutted by the plaintiffs by proof of an agreement to 
the contrary. Section 49 of the Indian Contract Act is of no 
avail to the plaintiffs, because, as pointed out by Sir Arnold 
White, C. J., in Ramen v. Gopala (2), that section does not 
apply where, as here, tbe money is payable on demand, and 
not “without application by the promisee." Section 5o also is 
of no assistance, as it merely lays down the elementary rule that 
a promisor is discharged from liability if he performs the 


promise in a manner or ata time prescribed or sanctioned by 


the promisee. 

It is worthy of note that the objection as to jurisdiction 
taken in the Court below and reiterated here is of substance 
and not of form, because if the suit is tried at Katwa, it will 
be tried as a regular civil suit by a Munsiff and an appeal on 
the facts will lie to the District Judge, whereas if it is heard 
at Burdwan, it is summarily tried as a Small Cause Court suit. 
Under these circumstances, we are of opinion that the Rule 
must be made absolute, the decree of the Small Cause Court 
Judge discharged, and that Court directed to return the plaint 
to the plaintiffs for presentation to the proper Court. The 
petitioners are entitled to the costs of this Rule. We assess the 
hearing fee at one gold mohur. ZEE 
A, T. M. Rule made absolute. 
^(1) (1893) 1 Q. B, 758. ' 

(2) (1907) I. L. B. 81 Mad, 238 (228), á 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjes, Knight, Fudge, and Mr. y wstica 


Holmwood., 


KUMEDA CHARAN BALA 
v. 
ASUTOSH CHATTERJEE.* 


Account, swit for—Principal and agent's representatives—Indian Contract Act 
(IX of 1872), Bec, 818—Romedy— Limitation Aot (IX of 1908), Soh. I 


The duty of an agent to render proper accounts on demand is enforced * 
by following in the hands of the agent properties representing the money for - 
whioh he ought to have accounted, and the lability toaocount is irrespeottve > 
of any express contract to that effect. 

The representatives of an agent are not liable to render &coounta to the 
principal The remedy of the latter is to ane the former for any loas he 
may have suffered by reason of the negligence or misconduct, the misfeas- 
anos or malfeasance of his agent; in other words, the suit is not one for account - 


strictly so called but is a suit for money payable to the principal by the repre- 
sentatives of tho agent out of the assets in thelr hands, 


A suit brought by a principal against the representatives of his agent for 
account is not gaverned by Art. 89, Sch. I of the Indian Limitation Aot, 
Seth Chand Maly. Xalian Mal (1) referred to. 


A salt by a principal against the representativos of his agent for rendition of 
&ooount was held not maintainable but was allowed to be converted into a mit 
for recovery of money misappropriated by the deceased, and for recovery of 
damages for tbe losa sustained by the principal by reason of the agent's negli- 
genoe or misconduct, 


Appeal by the Defendants. 

The case for the plaintiff was that A acted as his agent till 
his death in 1901; that on his death, he was succeeded by his 
son B as agent, who acted from 1902 till his death in 1908 ; and, 
that finally upon the death of B, he was succeeded as agent by 
his infant son, the first defendant in r909. The plaintiff asserted 
that though some account papers were delivered to him, they 
were neither explained nor supported by vouchers, and, that he 
was consequently entitled to have the accounts taken for the 
entire period of agency from 1897 to rigor. The claim was 
resisted by two infant sons of B. They denied that their father 
or grandfather had ever acted as agent or was liable to render 
accounts; they further repudiated the suggestion that the first 
defendant had any time acted or was competent to act as agent. 
The Subordinate Judge passed a preliminary decree. 


* Ap from i Decree No. 157 of 1811, against the deeree of 
Babu Ead aei Nath Mitra, Subordinate Judge of Midnapore, dated the 7th 


February 1911. 
(1) (1886) P. R. 06, 


-<$ 


» 
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Babus Baidya Nath Duit and Mohini Nath Bose for the 
Appellant. 

Babus Dwarka Nath Chuckerbutty and Kali Kinkar Chucker- 
butty for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—This appeal is directed against what purports 
to be the preliminary decree in a suit for accounts by a principal 
against the representatives of his deceased agent. The case for the 
plaintiff respondent was that one Chandra Mohan Bala acted as his 
agent forc ollection of rents and realization of advances from tenants 
from 1897 to 1901, that upon the death of Chandra Mohan, he was 
succeeded by his son Gopi Nath Bala as agent who acted in that 
capacity from 1902 up to the time of his death in 1908 ; and, that 
finally upon the death of Gopi Nath, he was succeeded as agent by 
his infant son the first defendant Kumeda Charan Bala in 1909. 
The plaintiff asserted that though some account papers were deli- 
vered to him, they were neither explained nor supported by 
vouchers, and, that he was consequently entitled to have the ac- 
counts taken for the entire period of agency from 1897 to 1910. 
The claim was resisted by two infant sons of Gopi Nath Bala re- 
presented by their mother as guardian ad Atem. They denied that 
their father or grandfather had ever acted as agent or was liable 
to render account ; they further repudiated the suggestion that 
the first defendant had at any time acted or was competent to 
act as agent. The Subordinate Judge, in a judgment remarkable 
for want of lucidity and precision, has overruled all the con- 
tentions of the defendants, and made a decree in these terms: 
“ That a preliminary decree be passed in this suit and that the 
defendant do within fourteen days from this date submit the 
accounts, ifthere be any." The successor of the Subordinate 
Judge has, however, supplemented this decree by more specific 
instractions to the Commissioner appointed to take the accounts. 
On the present appeal by the defendants, it has been argued that 
the suit as framed is not maintainable, that the infant sons of 
Gopi Nath Bala are not liable to render accounts in respect of 
the agency of their father or of their grandfather, and, that in 
any event, preliminary points in dispute should have been deter- 
mined by the Court before enquiry into the accounts was 
entrusted toa Commissioner, In our opinion, the decree made 
by the Subordinate Judge is manifestly erroneous and cannot be 
supported. - D. Sow 

It cannot be, nor, indeed, has it been disputéd, that if 


* 
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there was an agency either on the part of Gopi Nath Bala or of 
Chandra Mohan Bala, each was liable to render an account. 
Section 213 of the Indian Contract Act provides that an agent 
is bound to render proper accounts to his principal on demand ; 
this duty will be enforced by following in the hands of the 
agent properties representing the money for which he ought 
to have accounted, and the liability to account is irrespective of 
any express contract to that effect. In so far, however, as the 
alleged agency of Chandra Mohan Bala is concerned, the claim, 
even if it be assumed to have been enforceable against his 
representatives, is plainly barred by limitation. If Art. 89 of the 
first Schedule of the Indian Limitation Act, 1908, which provides 
that a suit of this description must be brought against the agent 
within three years from the termination of tbe agency or from 
the date of refusalto render accounts, had been applicable, the 
claim would have been obviously barred, as the agency of Chandra 
Mohan Bala, if any, terminated in May 1901, and the present ac- 
tion was not commenced till the 4th January 1910. Art. 89, however, 
is not applicable as the suit is brought, not against the agent but 
against his representatives: Seth Chand Ma! v. Kalian Mal (1) ! 
but, if we assume with Mr. Justice Wilson [Lawless v. Calcutta 
L. & S. Co. (2)], that a fresh cause of action accrued to the 
plaintiff, upon the death of the agent, against the representatives 
of the latter, and then apply the three years rule in Art. 114 
[ Harender v. Administrator- General (3)], or the six years rule in 
Art. 120 [ Zrndraban v. Famuna (4Y], the claim is equally barred. 
In respect of the period covered by the agency of Chandra 
Mohan Bala, the claim is thus obviously barred. In so far as 
Gopi Nath Bala is concerned, there is no distinct finding in the 
judgment as to the scope and limit of his agency, if any ; but; 
we shall assume- for the moment that he was an agent for the 
plaintiff. As he died on the 4th February 1908, the suit is in 
time, if the claim is enforceable as against his sons. he question 
thus arises, whether the liability to render an account as’ defined 
by section 213 of the Indian Contract Act is enforceable against 
the legal representatives of the agent. 

On- behalf of the appellants, it has been argued that the 
liability is personal and the legal representatives of the deceased: 
agent cannot be required to render accounts in the same sense 
in which the agent himself might have been called upon to do.’ 


(1) (1888) P. B, 98. ` (8) (1885) I, L. R. I3 Calo. 887. 
(3; (1881) I, La B, 7 Oslo. 627, (4) (1903) I, L, B, a6 All, 56, j 
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A similar question appears to have been raised in the case of 
Manmothonath Bose v. Basanio Kumar Bose (1) where it was 


ruled that though a guardian of a ward was liable to render ac- 


‘counts of his guardianship, yet after his death his representatives 
could not be called upon tó render an account in the same manner. 
The same view was adopted in the cases of Rameshur Tiwari 
v. Krishna Kumar (2) and Pritam Singh v, Mubarik Singh (3). 
This position may plainly be defended on principle. No doubt, 
as stated in Skrib Chandra v. Chandra Narain (4), the first duty 
of an agent is to be constantly ready with his accounts, and to be 
always prepared to explain them and support them by vouchers. 
s But it does not follow that his representatives may be required 


to discharge this duty, to explain matters of which they have 


no personal knowledge, and to assist the plaintif in the investi- 
gation of the management of his estate of which they are wholly 
ignorant; any other decision would place the representatives 
of the deceased agent at an unfair disadvantage; they cannot be 
called on to do that which does not lie within their power, and, 
should not be required to attempt the impossible. We are not 
unmindful that Sir Ernest Trevelyan in his work on Minors [1906, 
p. 214], broadly formulates the rule that the Court may require 


the representative of a guardian, if he is dead, to deliver pro» 


perty in his possession or control belonging to the ward or any 
accounts in his possession or control relating to any past or present 
property of the ward. But even if we assume that this general state- 
ment, in support of which no authority is cited, does not require 
_ to be quglified, it does not bear out the contention that the reprer 
sentative may be called upon to render an account inthe same 
sense as the agent himself. Nor is the form in Seton on Decrees 
(Vol. I, p. 114) of any real assistance to the plaintiff, as it refers 
to the continuation of a suit for account against an agent, after 
the preliminary decree has been made. Art. 89 of the second 
schedule of the Limitation Act also, does not, even by im- 


plication, indicate that sueh a suit can be maintained against 
the representative of the agent ; besides, as their Lordships of 


the Judicial Committee observed in Hart Nath v. Mothur (5) 


and Khunilal v. Gobind Krishna (6) “the intention of the. 


law of limitation is not to give a right where there is not one, 


but to interpose a bar, after a certain period, to a suit to enforce 


(1) (1900) I, L. R. 23 All, 882, (8) (1911) P. L, B. 78. 
"— (4) (1805) 10. L. J. 989 ; I. L. B, 83 Cala, 


719 (716), 
(5) (1898) L. B, 30 I. A. 188 ; I. L. E. 21 Oalo, 8, 5 
(6) (911) 18 0; AO L, B, 88 L A. 88, E 


TEB CALOUTTA LAW JOURNAL. (Vor. XVI. 


an éxisting right." On the other hand, the view taken by 
Mr. justice Wilson in Lawless v. Calcutta L. & S. Co. (1) that 
upon tlle death of the agent, a fresh right accrues to the principal 
against the representative of the agent, supports the position 
that the right and remedy against the representative are not 
identical with those against the agent. What, then, is the nature 
of the remedy of the principal against the representative of his 
deceased agent ? It does not follow that the estate of the agent 
who bas not rendered an account escapes all liability in the hands 


of the representative. The remedy of the principal, ina case of ` 


this description, is to sue the representative for any loss he 


may have suffered by reason of the negligence or misconduct, ` 


the misfeasance or malfeasance of his agent ; in other words, 
the suit is not one for accounts strictly so called but a suit for 
money payable to the principal by the representatives of the 
agent out of the assests in their hands. This view is supported 
by the decision in Wuyuf Ali v. Patterson (2), which was a suit 
brought against the representative of an agent for recovery of 
money and for delivery of papers and documents belonging to his 
principal. The contention that the liability was personal and 
had expired on the death of the agent, was overruled. It 
was held that if the agent had misappropriated the money, 
the representative was bound to indemnify the principal to 
the extent of the estate that had come into his hands; as 
by the alleged wrong of the agent, property was acquired 
which benefited the deceased, the right of action did not 


expire on the death of the wrong-doer; the claim for papers 


and documents also survived ; the plaintiffs did not seek to obtain 
damages for their detention; they sued for delivery of the 
documents and this claim could not expire with the deceased. 
This view accords with the decision in Concha v. Murrieta (3) 
where a claim was sought to be enforced on behalf of a ward 
against the representatives of his deceased guardian. It was 
contended that the claim could not be enforced in view of the 
maxim of English law t Actio personalis moritur cum persona, 
Lord Justice Cotton observed, in answer to this argument, that 
although no action for atort could be revived or commenced 
against the representatives of the person ‘who committed it, 
yet the case was different where the act was not a mere: tort 
but was a breach of a quasi-contract, where the claim was 


Q) (1881) 1, L. E, 7 Calo. 627. (3)(1870)2A1,H,O R10, . 
(3) (1889) 40 Oh, D, 618, ` ' 


oe 
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founded on breach of a fiduciary relation or on failure to perform 
aduty. In support of this view, reference was made to the 
decision of Bowen J. in Parlits v. Homfray (1), and the con- 
clusion was reached that the plaintiff was entitled to recover 
the loss he had suffered on account of the breach of obligation 
of his guardian, by following up his estate. In the case before 
us, therefore, although we hold that the suit has not been 
properly framed, yet the claim is maintainable for recovery of 
money misappropriated by the deceased, if he is proved to have 
been the agent of the plaintiff, and also for recovery of damages 
for the loss suffered by the plaintiff by reason of his negligence 

* or misconduct. The only difference in substance will be- that 
the burden will be upon the plaintiff to establish his case. In 
fact, the plaintiff has attached to his pluint a detailed statement 
of the sums he was entitled to receive from his agent and sums 
he did actually receive. The suit may, therefore, be deemed 
as one for recovery of the balance, and the onus will lie upon 
the plaintiff to establish, with regard to each specific sum, that 
he is entitled to recover it. 

Under these circumstances we hold that the decree of the 
Subordinate Judge must be discharged and the case remitted to 
him for retrial. The questions for consideration will be as follows ; 
First, was Gopinath Bala, the agent of the plaintiff? If so, what 
was the precise scope and limit of that agency and what was the 
period during which he served as agent? Secondly, was any rent, 
if so, how much, barred by the negligence of the agent? Thirdly, 

». What was the stock of paddy, that came into the hands of the 
agent from the time when the paddy business was started, and 
what was the amount of paddy lost by the negligence of the 
agent? Fourthly, did the plaintiff allow any remission of paddy 
as alleged by the defendant? If so, to what extent? Firth, 
what were the bonds on account of paddy that came into the 
hands of the agent? Wasthe claim upon any of these bonds 
barred by his negligence? Stxthiy, what is the extent of the 
estate of the deceased agent that has come into the hands of the 
defendants? The burden of proof, as we have stated, will be 
upon the plaintiff. The enquiry will be held in the first instance 
by the Subordinate Judge himself and the matter will be referred 
toa Commissioner only if the Subordinate Judge finds that the 
enquiry is likely to be so protracted that it cannot be.con- 
veniently conducted in Court, If reference is made to a Com- 


(1) (1888) 34 Oh, D. 480, d 


OIviL, 

1914, 

itti 
“July, 19,16. 
Angus, lé. 


itm. 
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missioner, the items to which the inquiry islimited must be. 


specified in the order. We further direct that the plaint be 
amended in the manner following: in the first prayer clause, 
the following words will be struck out: “ That the decree may 
be passed against the defendants for getting accounts from the 
defendants as mentioned in para 7 of this plaint;" and the 
prayer clause (ga) will be expunged. The suit will then stand: 
as one for recovery of a specified sum of money t.e, Rs. 6,372, 


and the plaintiff wil be strictly confined to the items specified . 


in the schedule to the plaint. 
a cross-claim, the question whether the plaintiff has been over- 
paid and is bound to refund the excess, will also be tried out. 


The appellants will have their costs of this appeal ; we 
assess the hearing fee at five gold mohurs. 


A. T. M. Case remanded. 


Before Mr. Yustice Sharfuddin and Mr. 9 ustice Coxa. 
JHAPAJANNESSA BIBi AND OTHERS 


U. 
RASH BEHARI MOZUMDAR AND OTHEBS." 


l Account, ruit fer— Principal and agent's representaticas—Indian Limitation 
Act (XV of 1877), Sok 11, Arts. 89, 115. 


A sult by a principal against the legal representatives of a deceased 
agent, for account, is governed by Article 115 and not by Article 89 of the 
Henond Schedule to the Indian Limitation Aot, if the contract is not’ in 
writing registered and the prinotpal can only obtain acoounts for so much of 
the perlod in mit as falls within three years of the institution of the mit, 

Osses on the subject considered. 


In a suit by a principal against tho Jegal representatives of a deooased 
agent not only for an account, but also for the acoount papers, for the money 
found due on the account and in the event of account not being furnished, for 
a lump sum, the defendants are bound to furnish acoount, 

A mult for money found due on an aooount and a sulit for an account, 
are really the'm&me thing. 

Bib Chandra v. Chandra Narain (1) referred to, 

Appeal by the Defendants. 

The suit was brought by the principal against the legal re- 
presentatives of his agent, praying for rendition of account for 


* Appeal from Appellate Deoree No. 2062 of 1909, against the decree 
of 8. N Huda, Esq., District Judge of Pabna and Bogra, dated the 21st August, 
J909, confirming that of Babu Durga Kante Roy, Munsiff of Pabna, dated 
Flet December, 1908, p 


a)? (1908) I, O, L, J, 383, L L, R, 82 Calc, 719, 


-+ 


As the defendants have preferred ` 


h 
t 


Yon, XVI] l HIGH OOURT, 


the period of agency, for the return of certain documents be- 
longing to the plaintiffs and their co-sharers, and for payment 
of cash balance that may be found, on an adjustment, to have 
been in the hands of the agent before his death. The first 
Court passed a preliminary decree against the defendants and 
on appeal that decree was affirmed. Hence this appeal. 

Babus TVores Chandra Roy and Shyama Charan Roy for 
the Appellants. 

Babus Brojo Lall Chuckerbutty and Biraj Mohan Mojumdar 
for the Respondents. C. A. V, 

The judgments of the Court were as folllows : 

Sharfuddin J.— This is a suit by the plaintiffs against 
the defendants, the heirs of one Laban Sarkar, who is alleged 
to have been an agent of the plaintiffs and their co-sharers from 
1287 or 1288 and to have continued as such up to his death which 
took place in Poos 1311 (January 1905). In this suit the 
plaintiffs have made their co-sharers proforma defendants. Their 
allegation is that there was a contract between them and their 
co-sharers on the one side, and Laban Sarkar, the agent, on 
the other, that the latter should render accounts annually to each 
of his employers including the present plaintiffs : It is further 
aleged by the plaintiffs, that the agent, although repeatedly 
asked, never rendered accounts for the period 1293 to Poos 1311 
‘and that after his death his heir also, although repeatedly asked, 
never did so. The present suit therefore is to obtain a decree 
against the heirs of Laban Sarkar for rendition of accounts for 
the above period, for the return of certain documents belonging 
to the plaintiffs and their co-sharers, and for payment of the cash 
balance that may be found, on an adjustment, to have been 
in the hands of Laban Sarkar before his death in 1311. 

The firat Court passed a preliminary decree against the 
defendants and on an appeal to the District Judge by the 
defendants the judgment and the decree were confirmed and 
the appeal was dismissed. The defendants have now appealed 
to this Court and the principal question to be decided in this 
appeal is as to whether the present suit is governed by Article 
89 or 115 of the second schedule of the Limitation Act (XV of 
1877.) 

Article 89 of the Limitation Act governs a suit by a princi- 
pal against his agent for movable properties received by the 
latter and not accounted for. The period of limitation foy a suit 
of the above description is 3 years and the limitation begins to 


w 
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run when the account is, during the continuance ofthe agency, 
demanded and refused, or, where no such demand is made, when 
the agency terminates, 

Article 115 of the same Act isa provision for a suit for 
compensation for the breach of any contract, expressed or im; 
plied, not in writing registered, and not specially provided 
for in the Schedule. In this also the period of limitation is, 
3 years ; and tbat period isto commence when the contract is 
broken, or (where there are successive breaches) when the breach 
in respect of which the suit is instituted occurs, or, (where the 
breach is continuing) when it ceases. 

The defendants’ allegations are that Laban Sarkar had ren- 
dered accounts to the plaintiffs and their co-sharers in 1305 and 
that after his death the defendants again rendered accounts in 1312. 

The finding of the lower appellate Court is this :—“ in 
short taking into my consideration the oral and the documentary 
evidence adduced by the defendants, Iam strongly of opinion 
that the defendants have failed to prove that Laban Sarkar 
rendered accounts in 1305, and tbat they (defendants) again 


rendered accounts to the plaintiffs in Asarh 1312.” This isa, 


finding of fact and is therefore conclusive. 

There can be no doubt that the present suit is not against 
the agent himself but against his heirs, and it is admitted by the 
defendants that Laban Sarkar had to render accounts in the 
manner described in the plaint that is yearly. (Vide para 7 of 
the written statements.) 

The question of limitation, it is alleged, was raised in the 
grounds of appeal to the lower appellate Courts but that Court 
has not dealt with that question in itsjudgment. Under section 
3 ofthe Limitation Act, ifa suit is barred by limitation it shall 
be dismissed although limitation may not have been set up as 
a defence. We have therefore to determine as to whether this 
suit is governed by Article 89 or by Article 11g. 

The first point urged on behalf of the appellants is that 
the agency having terminated on the death of Laban Sarkar 
the plaintiffs have no cause of action against the heirs of 
Laban Sarkar. In the present suit tbe plaintiffs not only sue for 
accounts but also for account papers and the cash balance that 
may be found, on adjustment, to have been in the hands of the 
deceased agent. In the case of S16 Chandra Roy Chowdhury v. 
Chandra Narain Mukerjee (1), it was held that a suit for money 

° (1) (1805) 1 O. L. J. 239. 
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found due from an agent on an account being taken, and a suit 
for rendering an account cannot be distinguished. 

Other questions raised by the parties have been fully dealt 
with by my learned brother in his separate judgmen'. There 
is, however, the question of limitation and the application of the 
Articles of the Act, which is of some difficulty owing to some 
conflicting rulings of this Court. 

In the case of Mat Lal Bose v. Amin Chand Chatto- 
padhay (1) it was held that a suit for accounts by a principal 
against his agent on the basis of a registered agreement is 
governed not by the 3 years’ rule laid down in Article 89 but 
by the 6 years’ rule laid down in Article 116 of the Limitation 
Act and the time begins to run fromthe date when the contract 
to render accounts is broken and if under the contract, the 
account has to be rendered at the end of every year, the 
plaintiff is not entitled to accounts for more than6 years 
preceding the suit. The Article applicable, if the contract 
had -not been registered, would appear to be Article irs. It 
appears that the judgment in Matt Lal v. Amin Chand (1) 
was questioned in the case of Stò Chandra Roy Chowdhury v. 
Chandra Narain Mukerjee (2), because in the latter case it was 
held that in an action by a principal against his agent claiming 
an account and the money found due on such account the 
period of limitation is 3 years as prescribed in Article 89. 

The difference between Articles 89 and 115 is that a suit 
by a principal against his agent falls within the particular class 
provided for by Article 89. Ifafter the termination of agency, 
by the death of the agent, an action for accounts is brought 


against the heirs of the deceased agent it can not be treated as a 


suit against the agent for which there is a special provision in 
Article 89. A suit for account against the heirs of the deceased 
agent would therefore be governed by Article 115, if the contract 
is not in writing registered, and if there is a contract in writing 
registered the Article applicable would be Article 116. 

It seems that the correctness of the finding in the case of 
Mati Lal Bose v. Amin Chand Chattopadhay (1), was also doubted 
in the case of Hafizuddin Mondol vw. Fadu Nath Saka (3), 
"here it was held that a suit by a principal against his 
agent for account is not !' a suit for compensation for breach of a 
contract in writing registered" when the contract between the 


(1) (11903) 1 C, D. J. 811. (2) (1906) 1 O. L. J. 389. 
(8) (1903) 7 O. L, J, 279 ; 13 0, W. N, 830 ; L L, B. 85 Onlo, 308. 
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parties is embodied in a registered document, and Article 89 and 
not Article 116 should govern such asuit. In this reported 
case Maclean C. J. observed (and my learned brother agreed): 
“ There seems to be some difference of judicial opinion upon the 
question as to which Article does apply.” In the Privy Council 
case of Asghar Alt Khan v. Khurshed Ah Khan (1), the Judicial 
Committee held that in a case of this nature Article 89 applied, 
and that the expression " movable property” in that Article 
included money. The same view was followed by this Court in 
the cases of Stò Chandra Roy v. Chandra Narain Muberjea (2) 
and Debendra Nath Ghosh v. Sheikh. Esha Hug Mistiri (3). In 
this case, however, it appears that the contract under which the 
goomashía was appointed is a registered document. The 
argument is that as it is a registered document the case falls 
witbin Article 116 of the second Schedule of the Limitation Act : 
and the respondent relied upon a decision of a Division Bench of 
this Court also, Moti Lal Bose v. Amin Chand Chattopadhay (4), 
which laid down that where the contract between the parties is 
under a registered document, the case is governed by Article 116 
and not by Article 89. Had the matter rested there, my own 
view would have been that Article 89 applied and not Article 116. 
Article 89 applies to the case of a principal suing his agent for 


an account whilst Article 116 applies to a suit “ for compensation , 


for the breach of a contract in writting registered." 
I have no doubt as to the correctness of the view taken in 
the above case. That was a suit between the principal and an 


agent and it was immaterial whether the contract between the . 


parties was in a writing registered or not asthere is a special 
provision for suits by a principal against qn agent for accounts. 


But the present suit as already observed is not between the . 


principal and the agent. It is a suit by the plaintiffs against the 
heirs of the deceased agent. We have, therefore, to see when 
the contract was broken or if there have been successive breaches, 
when the breach in respect of which the present suit was instituted 
occurred or if the breach was continuing, when it ceased. There 
can be no doubt that there was a contract between the principal 
and the agent that the latter should render his accounts every 
year tothe plaintiffs and their co-sharers. After the agent’s death 
the law presumes that there is always an implied contract by which 
the heirs of the deceased agent are bound to givean account of 
(1) (1801) L L, B. 24 All, 27, (8) (1908) 14 0. W. N, 13L 
(2) (1905, 10 7,4, 233 ; I. L B, 82 Calc.719. (4) (1903) 1 C, L, J, 311, 
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whatever they may have received from the agent at the time of ` 


his death. That being so and also because the contract was not 
in writing registered Article 115 of the Limitation Act applies to 
such a case. 

Another case referred to during the course of argument is 
the case of Sarendra Nath Roy v. Deb Nath Chatterjee (1). 
This wasa suit by a principal against his agent for an account 
and for money that might be found due upon such account 
being taken and it was held that Article 89 was applicable. As 
already observed before, when there is special provision under 
Article 89 for limitation for a suit by a principal against his 
agent, this and no other Article is applicable. 


The case of Basin Sarkar v. Barada  Kishore Acharyya 
Chotedkry (2) was referred to. In this reported case the question 
that arose was what should be the period of lunuation in a suit 
for accounts when there had been an agreement to furnish 
accounts' year by year which had been neglected year by 
year; and the contention of the appellant of that suit was 
that it was immaterial whether Article 89 or Article 115 
applied inasmuch as there was successive breach of agreement. 
This case was decided not exactly on the application of the 
Article 115 to the facts of the case but: on quitea different 
ground; I find-in the judgment of this reported case the follow- 
ing passage :—" That being so, we are of opinion that the 
Munaiff'is perfectly right in saying that it does not matter which 
Article applies; whether Article 89 applies or Article 115 
applies, there having been successive breaches year by year, the 
limitatfon dates from each breach. The plaintiff brought the 
suit within three years of the last breach and he is, therefore, 
entitled to accounts for one year," There is no doubt that in 
the jadgment of this reported case, cases of Mati Lal Bose v. 
Amin Chand C&hattobadkay (3) and Hort Narain Ghose v. The 
Admintstrator-General of Bengal (4), were followed. But a dis- 
cussion as to which of the two Articles applied was not necessary 
for the disposal of that appeal as is clear from what the Munsiff 
said which was accepted by the Division Bench that decided 
` that appeal. ` k 

In the above circumstances I am also of opinion that th 
limitation against the present suit should be governed by Article 
115 and that the plaintiffs can only obtain accounts for’ so. much 


(1) (1908) 8 C. W, N, 118, (8) (1903) 1 O; L. J. 211. . 
(3) (1900) 11 O. L, J, 48. (4) (1878) 8 O. L. R. 449, 
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‘of the period in suit as falls within three years of the institution 
of this suit. This appeal will, therefore, be allowed in-part and 
the plaintiffs will geta preliminary decree for the accounts of 
the year 1311 only. The appellants will be entitled to their costs. 

Coxo J.—This appeal arises out of a suit for an account and 
for other reliefs against the legal representatives of one Laban 
Sarkar. Laban Sarkar was the agent of the plaintiffs, and their 
co-sharers and died in 1311. The plaintiffs seek accounts for 
the period 1293-1311. The suit has been decreed and the 
defendants appeal. 

The first point taken is that, as the agency terminated on 
the death of Laban, the defendants are not liable to account at 
all. But clearly the plaintiffs are entitled to some relief against 
them. To hold that when a gomasta dies, all his accounts and 
the money which he may -have collected, can be kept by his 
legal representatives is impossible, It is argued that the plaintifls 
ought to ascertain themselves what is due to them and sue for 
that amount. But that amount can only be ascertained with 
accuracy by an examination of the accounts kept by the deceased 
gomasta, and there is no reason why the legal representatives 
should be entitled to withhold those accounts. A suit for 
money, found due on an account and a suit for an account are 
really the same thing: Sra Chandra Roy Chowdhury v. Chandra 
Narain Mukerjee (1). And in the present case the plaintiffs do 
sue not only for an account, but also for the account papers, for 
the money found due on the account, and finally in the event of 


-accounts not being furnished for a lump sum of Rs. 905. It was 
held in Lawless v. Calcutta Landing and Shipping Co., Lid. (2) . 


and in Toresh Chandra alias Dhaln Ghose v. Benode Lal Roy (3), 
that the legal representative of a deceased agent is bound to 
furnish accounts and this view seems to us correct. The first 
objection taken on behalf of the appellauts therefore fails. 
Another point is that the plaintiffs cannot sue for the 
accounts of their share. The co-sharers, however, have been 
made parties and a decree has been given for an account of the 


. whole agency. from which the plaintiffs’ share can be ascertained, 


The defendants are, therefore, relieved from any further liability 
to the co-sharers. In these circumstances I think that this 
objection also fails. 

The only other point taken is that of limitation. This 


(1) (1905) 1 O. L J, 283, (3) (1881) I. L. R, 7 Calo, 627, 
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is one of some difficulty. It was held in Mati Lall Bose v. Amin piss 
Chand Chattopadhay (1), that a suit for accounts against an 113. 


.agent is not governed by Article 89 at all. This decision was Toapajenccam Bibi, 
questioned in Sib Chandra Roy Chowdhry v. Chandra Narain Rash Boharl, 
Mukerjee (2) and also in Hafisuddin Mondol v. Fadu Nath Saha (3), c 
and perhaps must be regarded as to some extent overruled iin dh 
by the Privy Council decision in Ashghar Ali Khan v. 

Khurshed Ali Khan (4) I may refer also to ¥agendra Nath 
Roy v. Deb Nath Chatterjee (5). But it has been held in 
Fogesh Chandra v. Benode Lal Roy Choudhry (6) and in Aasin 
Sarkar v. Baroda Kishore Acharyya Chowdhry (7), following 
Mati Lall Bose v. Amin Chand Chattopadkay (1), quoted above 
that such a suit is taken out of the operation of Article 89 and 
comes within Article 115 or Article 116 if there is a covenant 
to render accounts at the end of every year. Thelearned Judges 
who decided the case of Kasin Sarkar v. Baroda Kishore 
Acharya Chowdhry (8), one of whom was my learned brother, 
also held, following Hort Narain v. The Admintstrator-Gensral 
of Bengal (9), that in the case of a covenant to deliver accounts 
annually the omission to render such accounts must be regarded 
as a refusal within the meaning of Article 89, and that, therefore, 
even if Article 89 applied, the period of limitation would not be 
extended. I must confess speaking with the greatest respect, . 
that I feel some difficulty in holding that mere neglect to render 
accounts, which the defendants have agreed to render, can be 
deemed to be a refusal withiu the meaning of Article 89 ; and also 
y B pointed out in Hafizuddin Mondol v. Fadu Nath Saha (3), 
in regarding a suit for accounts or for the sum found due thereon 
as a suit for compensation for the breach of a contract. It seems 
to me that the plaintiff sues forthe money, because it is due, 
and not because it represents the loss caused him by the 
defendants! neglect to render accounts. I am not prepared, 
however, to press my doubts on this subject to the point of 
differing from the decisions that E have quoted, and it must be 
held that Article 115 applies. 

Furthermore, the balance of authority is to the effect that 

a suit is taken out of the operation of Article 89, if it is a suit 

against the legal representatives, though here, too, there is a 
(1) (1903) 1 0. L.J. 311. (6) 0909) 14 O. W. N. 132. 
(1) (1905) 10.L J. 233. (7) (1908) 11 Q. L. J. 48. = 
(8) (1008) 13 0. W. N., 820. E (8) (1908) 11 0. L. J. 48, 


(4) (1901) L L. B. 24 AIL 97. (8) (1878) 8 O L. B. 44€. 
(5) (1908) 8 O, W. N, 118, p 
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conflict of Judicial opinion. It was held in Harender Kishore 
Singh v. Administrator-General of Bengal (1) that a suit against 
the representatjve of a deceased agent for specific sums mis- 
appropriated did not come under Article 89 but under Article 
116, It was pointed out that such a suit could not be regarded 
as a suit for an account at all. But clearly a suit for the recovery 
of specific sums misappropriated would be in closer accordance 
with the wording of Article 89, than a suit for an account, so 
that if Article 89 does not apply to a suit against the representa- 
tives of an agent for the recovery of specific sums mis- 
appropriated, a fortort, it would not apply to a suit against them 
for an account. Again in Omrta Nath Mitter v. Administrator- 
General of Bengal (1), it was held that Article 89 would not 
apply to a suit against the representatives of a deceased agent 
for recovery of a specific sum “because the suit was not 
against the agent but against the legal representative of the agent. 
On the other hand it was held in Lawless v. Calcutta Landing 
and shipping Co, Lid. (2), that a suit for an account against 
a representative was governed by Article 89. That, however, was 
the decision of a single Judge and cannot outweigh the two 
other decisions. 

It would seem therefore that this case is governed by 
Article 115 and that the plaintiff can only obtain account for so 
much of the period in suit as falls within three years of the 
institution of the suit. 

I agree therefore that the appeal be allowed in part and 
the plaintiff be given a preliminary decree for the accounts of 


.1311 only. 


A. T, M. Appeal allowed in part. 
(1) (1885) I. L B. 12 Calo. 357. — (3) (1897) I. L. B. 35 Oalo. 54. 
(8) (1881) I. L, B, 7 Oalo. 037. 


Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Holmwood. 
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Abwab— Deocunial Settlement Regulation ( VILI of 1793), Sect. 53, 54—- 
Contract. 


Appeal from Appellate Decres No, 2857 of 1908, against the decree of 

Twidell, District Judge of Baraat the 20th July, 1906, 

mrtiring Dat ot Beba 1 Laht Kumar Bosu, Subordinate Judge of * Phagilpor 
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Whether an amount claimed by the landlord is or is not an illegal cess, 
depends upon the construction of the contract between the parties, If, upon 
a fair interpretation of the terms of the contract, the sum claimed can be 
deemed part of the actual rent, the tenant is bound to pay it; if, on the other 
hand, the sum claimed can only be regarded as an imposition in addition to the 
actual rent, the stipulation for its payment is void. 

Where, throughout the lease, the yearly rent was desaribed as Hs 352-6«s, 
&ssepeod at the rate of Rs. 3-d4as. a bigha, upon the area demised, and at the 
end of the lease, in a olause entirely distinct from the one wherein the rent was 
aseeseed, provision was made for delivery of four oard- loads of husk, valued at 
Ra. 5 per oart-load and this additional sum of Ra. 20 was not, expressly or ii 
implication, made part of the rent : - 

Held, that the olaim for the value of the husk was in the nature of 
an abroad, 

Radhay. Golah (1) distinguished, 

Appeal by the Plaintiff. 

The defendants held under a lease dated the 18th September, 
1877. In that instrument, the area of the land was stated 
to be 77 bighas 14 cottahs and 13 dhurs whereon rent was 
assessed at the rate of Rs, 3-4as. a year per bigha; the total 
rent was stated to be Rs. 252-6as. to be paid in one instal- 
ment in the month of Bysack and in the event of default 


of payment, to carry interest. In the concluding portion of 
the lease, it was further stated that the tenant would deliver 
annually four cart-loads of husk of wheat and gram and 
that if he failed to deliver the husk according to the terms 
of the contract, he would pay for the price thereof at the 


rate of Rs. 5 per cart-load. The plaintiff claimed the price of 


the foür cart-loads of husk at the present market rate, namely, 
Rs. 10 per cart-load. The plaintiff claimed cesses only upon the 
amount stated to be rent and not upon the amount claimed as 
price of husk, The defendant resisted the claim on the ground 
that this was an imposition in addition to the actual rent, and 
that the stipulation for the payment thereof was void. The 
Court of first instance negatived the contention of the defendant. 
Upon appeal, the District Judge took the contrary view. Hencg 
this second appeal. 

Babu Sores Chandra Dey for the Appellant. 

Babu Khetra Mokon Sen for the Respondent. 

The judgment of the Court was delivered by 


- 


Mookerjee J.— This is an appeal on behalf of the plaintiff 
in a suit for recovery of arrears of rent. The sole question in 
controversy is, whether an annual sum of Rs. 40 claimed by the 

(1) (1904) T. L, B. 81 Calo, 884, 
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plaintiff falls within the description of an illegal imposition 
within the meaning of section 74 of the Bengal Tenancy Act. 
The defendants hold under a lease dated the 18th September 
1877, In this instrument, the area of the land is stated to be 
77 bighas, 14 cottabs and 13 dhurs, whereon rent is assessed 
at the rate of Rs, 3-4 a year per bigha; the total rent is stated 
to be Rs. 252-6, to be paid in one instalment in the month of 
Baisakh, and in the event of default of payment, to carry interest 
at the rate of two per cent. per month. In the concluding por- 
tion of the lease, it is further stated that the tenant would 
deliver annually four cart-loads of husk of wheat and gram, 
and that if he failed to deliver the busk according to the terms 
of the contract, he would pay for the price thereof at the rate 
of Rs. 5 per cart-load. The plaintiff claimed in the Court 
below the price of the four cart-loads of husk at the present 
market rate, namely, Rs. 10 per cart-load. The defendant 
resisted the claim on the ground that this was an imposition 
in addition to the actual rent, within the meaning of section 74 
of the Bengal Tenancy Act, and that consequently the stipula- 
tion for the payment thereof was: void. The Court of first 
instance negatived the contention of the defendant. Upon appeal, 


` the District Judge has taken the contrary view, on the authority 


of the decision in Krishna Chandra Sen v. Sushila Soondury 
Dassee (1). On the present appeal by the plaintiff, it has been 
argued that the amount claimed ispart of the rent and is not an 
illegal cess within the meaning of section 74 ofthe Bengal 
Tenancy Act. After careful consideration of the argyments 
addressed to us on both sides, we are of opinionthat the appeal 
ought not to succeed, 

The answer to the question, whether the sum claimed by 
the plaintiff is or is not an illegal cess, must depend upon the 
construction of the contract before the Court. If upon a fair 
interpretation of the terms of the contract, the sum claimed can 
be deemed part of the actual rent, the tenant is bound to pay 
it ; if, on the other hand, the sum claimed can only be regarded 
as an imposition in addition to the actual rent, the stipulation 
for its payment is void. In the case before us, throughout the 
lease, the yearly rent is described as Rs, 252-6, assessed, as already 
stated, at the rate of Rs. 3-4a bigha, upon the area demised. 
It is only at the end of the lease, in a clause entirely distinct 
from the one wherein the rent is assessed, that provision is made 


a (1) ()18I 99. L, B, 26 Calo, 611. 


Vor. XVI] ' HIGH COURT. 


for P of E husk, valued at Rs. 5 per cart-load. But 
this additional sum of Rs. 20 is not, expressly or by implication, 
made part of the rent. Under section 54 of Regulation VIII of 
1793. which was in force at the time when this contract was 
made, in order that an amount of this description might not be 
deemed an aédwad, it was essential that it should be consolidated 
with the asal jama into one specified sum ; and under section 55, 
the imposition of a new abwab, under any pretence whatever, 
was strictly prohibited. Tested in the light of these principles, 
tbe contention of the appellant entirely fails. We may add 
that the view. we take is supported by a series of decisions of 
this Court. One ofthe earliest cases in point is Sonnum Sootul 
v. Shatkh Elahee DBuksh (1), where there was an agreement to 
deliver a prescribed quantity of molasses on every maund 
manufactured on the premises; it was held that the article 
agreed to be delivered was over and above the regular inoney 
rent paid for the land, and consequently fell within the descrip- 


tion of abwab. In the case of Ray Narain Mitter v. Panna > 


Chand Singh (2), the tenant had agreed to pay Rs, 10 annually 
in lieu of molasses ; it was held that this amount could not be 
recovered, because it was neither stipulated for as part of the 
rent, nor included in either of the instalments in which the rent 
was specified to be paid. In the case of Gayratulla Sardar v. 
Girish Chandra Bhaumik (3), the tenant had agreed to deliver 
two goats at the time of the Saradya Puja or to pay three rupees 
as the price thereof. This obviously was a case of abwad, 
because it could not possibly be suggested that the goats formed 
an integral part of the rent. Inthe case of Artskna Chandra 
Sen v. Sushila Soondury Dasses (4), the tenant had agreed in 
addition to a cash payment, to deliver jack fruit, bamboos and 
fish. This agreement was contained in a clause different from 
the one in which the rent was assessed, and the Court held that 
the imposition was an adwad. In this case, there was the addi- 
tional feature, which does not exut in the present hüugation, 
that whereas the rent was payable quarterly, the value of the 
articles deliverable was payable only annually. The decisions 
mentioned thus all clearly tend to negative the contention’ of 
the appellant. Much reliance, however, has been placed in 
Support of the appeal upon the case of Radha Charan Ray 

Chowdhry v. Golak Chandra Ghose (5). But that case is clearly 

(1) (1867) 7 W. B 453. 


(2) (1902) L L, B 80 Jale. 318 ; 7 O. W., N. 203. (4) (1999) L L. E, 26 Oalo. Gil. 
(8) (1997) 12 O. W. N, 175, (5) (1994) L L. H. BL Calo, 821 
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distinguishable. There the amount sought to be recovered as 
collection charges was not only expressly made part of the rent 
and consolidated therewith, but the aggregate amount was 
distributed into various instalments expressly stated to be 
payable as instalments of rent. In the case before us, even if 
there were, upon the terms of the contract, any doubt as to the 
true nature of the sum sought to be recovered, that doubt would 
be completely removed upon an examination of the plaint. In 
the fourth paragraph of the plaint, the plaintiff allows a 
deduction of Rs. 28-6 as. for unculturable land and seeks to 
recover arrears at an annual rate of Rs. 231, besides the husk ; in 
the sixth paragraph, he asks for the principal amount of rent 
with cesses thereon, and the price of the husk, These two 
paragraphs plainly indicate that, in the opinion of the plaintiff, 
at any rate, the price of the husk claimed is not an integral 
part of the rent. The matter, however, is placed beyond all 
doubt when we fiad thit the platacif claims cesses only upon 
the amount stated to be rent and not upon the amount claimed, 
as price of husk. Ifthe latter amount had borne the character 
of rent, the plaintiff would have been entitled to claim cesses 
thereon, and, what is more, he would have been liable to pay to 
the State cesses on the basis of the rent thus realized, In our 
opinion, the terms of the contract as also the interpretation put 
thereon by the plaintif himself, leave no room for serious 
controversy that the sum claimed as the value of husk does not 
form part of the consolidated rent, but is an independent item 
falling within the description of an imposition in addition to the 
actual rent, though it may not have been specifically described 
in the contract or claimed in the plaint under the denomination 
of abmab, as was done in some of the cases in the books : Z3/u&- 
dari v. Chulkan Mahton (1), Radha Prosad vw. Balkowar 
Koers (2). The view we take is amply supported by the decisión 
in Sreskanta Prasad v. Irshad Als Sarkar (3) which has many 
features in common with the case now before us. The result 
is that the decree of the District Judge is affirmed and this 
appeal dismissed with costs. The cross-objection filed on behalf 
of the respondent is not pressed and is consequently dismissed 
without costs, 

A. T. M. Abbeal dismissed. 


(1) (1889) L L, B, 17 alo, 181; L. B. 16 I, A, 162. 
(3) 1890) I L B. 17 Oalo, 736, F, B. 
(8) (1894) 16 0, L, J, 225. - 
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Compensation swnsy — Apportionmoni— Putuidar, transfores of, and xomindar— 
Non-registration of transferees namo in Zomindar's skerista—Iraus- 
fores, taint of—Puini Regulation (VIII of 1818), soos,, 3, 6. 

The omission by a transferees from a putnidarto pay a fee and security 
to the szemindar does not affect in any way his title, Hus rights are perfeoted 
upon the transfer by the putnidar and are not in any way contingent for 
their validity upon the payment of the fee and the security. The only 
effeot of the failure of the transferee to secure registration of his name is 
thet the landlord is not bound to recognise his purchase and may sell up 
his tenure in execution of a decree for arrears of rent obtained against the 
registered tenant, The statusof a puteidar or dw putnidar does not depend 
upon registration by or consent of the zemíindar. 

Ohunder Psrthad v. Shucadra (1) and Joyhriakma v, Sarfannssss (3) 
referred to, 

The compensation money in the hands of the Oollector represents 
the value ofthe land &oquired by the State. That sum has to be distributed 
amongst the holders of intereats'of different degrees in the land acquired. Each 
claimant can prove the value of his interest, in other words, the measure of 
the los sustained by him by the acquisition, and when he does this, he 
becomes entitled to a proportionate share of the compensation money. If the 
xemindars allow an abatement of rent to the pwimidar, the rent abated 
primarily represents their annual loss, and they may reasonably claim ont 
of the compensation money, the capitalised value of that rent, But if thay 
do not allow any abatement of rent, if they recover from the putaidar the 
whole of the original rent although the latter has lost the income derivable 
from the acquired portion of the land, they do not suffer any uomodiace loss 
by reason of the eog ulsition. 

Appeal by the Zemindara, 

Proceeding under the Land Acquisition Act for apportion- 
ment of compensation money. 

Land was acquired by the State under the Land Acquisition 
Act. The purchaser from a putnidar, who had not registered 
his nams ia the zeniodars’ shserssta laid claim to the whole of 
the compensation money. The lower Court allowed his claim. 
Hence this appeal. 

Babus Dasarathi Sanyal and Debendra Narain Bhatta- 
charjee for the Appellant. | 

Babu Tarakeswar Pal Chowdhury for the Respondent, 
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The judgment of the Court was delivered by l 


Mookerjee J.—This is an appeal on behalf of the zemin- 
dars in a proceeding under the Land Acquisition Acc for appor- 
tionment of compensation money. The dispute ıs between the 
zemindars. and the pufnidars as to the mode in which the appor- 
tionment is to be effected. The Subordinate Judge has awarded 
the entire compensation money to the putnidars, on the ground 
thatas the zemindars have not allowed any abatement of rent 
on account of the land acquired, they are not entitled to a share 
of the compensation money. On behalf of the remindars it is 
argued in this Court, Arsi, that as the putneders did not get them- 
selves registered in the books of the Zemindars under the provi- 
sions of the Putni Regulation of 1819, their title has not been 
perfected, and they are consequently not entitled to claim any 
portion of the compensation money ; and secondly, that although 
noabatement of rent has been allowed by the zemindars to the 
putnidars, yet the zemindars are entitled to a share of the 
compensation money. In our opinion, there is no foundation 
for either of these contentions. l 

In so far as the first point is concerned, section 3 of 
the Putni Regulation of 1819 makes a putni tenure 
capable of being transferred: by sale, gift or otherwise 
at the discretion of the holder in the same manner as other real 
property ; section 5 provides for the registration of the name of the 
purchaser in the books of the landlord. The landlord may 
demand a fee and security and he 1s entitled to refuse to give’ 
effect to the transfer till such fee and security have been paid ; 
this is clear from the first praragraph of section 6. But it cannot 
be maintained that the omission to pay the fee and the security 
affects in any way the tide of the purchaser. His rights are 
perfected upon the transfer by the Psinidar and are not 1n any 
way cantingent for their validity upon the payment of the fee 
and the security, nis view is supported by the cases of- 
Joykrishma Mukhopadhya v, Sarfannessa (1) and Chunder 
Pershad Roy v. Shuvadra Kumari (2). Reference may also be made 
to the decision of the Judicial Commicee in Luckhinarain Mitter 
v. Ahettra Pal Singh (3). In that case, a darpuinsdar had paid 
money to save the putat from sale. He subsequently claimed a 
refund, and the question arose whether che claim was affected by 
his omussion to register his name in the office of the superior. 


) (1888) L L. B, 15 Calo, 845. 
3) (1886) I. L.B 13 Galo 623. 
) (1878) 30 W. B, 880 ; 18 B. LR. 144. 
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landlord. It was ruled by this Court [KAeztur Paul v. Luckhee 
Nararn (1)] that his title had been perfected and he was entitled 
to a refund, notwithstanding that his name had not been regis- 
tered in the office of the superior holder. The only effect of his 
failure to secure registration of his name is that the landlord 
is not bound to recognize his purchase and may sell up his 
tenure in execution of a decree for arrears of rents obtained 
against the registered tenant. Substantially the same view 
was taken in the case of a permanent tenure Matangini 
Chandhurani v. Sreenath Das (3), and the contrary opi- 
nion implied in Mungul Doss v. Dhunput Singh (3), cannot be 
regarded as good law. In other words, as observed in the case 
of Akhoy Coomar v. Maharajah of Burdwan (4), the status of a 
_ putnidar or durpatnidar does not depend upon the registration 
or consent of the zemindar. The pxtnidars, in the present case, 
are consequently entitled to a share in the compensation money. 


In so far as the second point is concerned, it has been 
‘broadly contended that the zemindars are entitled to a share of 
the compensation money even though they have not allowed any 
abatement of rent to the jfuimidars. In support of this view 
reference has been made to the cases of Godadhar Dass v. 
Dhunput Singh (5) and Khetter Kristo Mitter v. Dinendra 
Narain Roy (6). In the case of Dinendra Narain Roy v. Tituram 
Muhkerjee (7), it was pointed out, however, that the observations 


of Sir Richard Garth, C. J., in the case of Godadhar Dass v.' 


Dhunpui Singh (s), which were followed in hetter Kristo v. 
Dinendra Narain (6), were obiter dicia and were not binding 
upon this Court. It bas not been seriously questioned that the 
view that'the compensation money should be divided in equal 
halves between the zemindars and the puinidars, notwithstanding 
the fact that the zemindars have not allowed any abatement of 
rent to the £ufnidars, cannot be maintained on principle. It has 
not also been disputed that the view  militates against the 
decisions in Raye Kissory Dassee v; Nilcant Day (8), Btprodas 
Pal Chowdhury vw. Sarat Chunder Singh (9) and Ram Ranjan 
Chakrabarty v. Bunwore Lal Mitra (10). Tf we look at the 
matter as one of principle, it becomes manifest that the claim of 


(1) (1871) 15 W R. 125, (6) (1897) 8 O W, N, 202, 

(2: (1908) 70 W, N. 652. (7) (1908) I. L R. 80 Cale. 801 (807). 
(8) (1876) 15 W. R. 159, (8) (1878) 20 W R. 370. 

(4) (1574) 33 W., B. 399. (9) (1907) 18 O, L. J, 209, 


(5) (1881) L L, R. 7 Oslo. 585. (10) (1910) 16 Q, L. J. 211, 
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the zemindarsis clearly unfounded. The compensation money 
inthe hands of the Collector represents the value of the land 
acquired by the State. That sum has to be distributed amongst 
the holders of interests of different degrees in the land acquired. 
Each claimant can prove the value of his interest, in other words, 
the measure of the loss sustained by him by the acquisition, and 
when he does this, he becomes entitled to a proportionate share 
of the compensation money. If the zemindars allow an abate- 
ment of rent to the putntdars, the rent abated primarily represents 
their annual loss, and they may reasonably claim, out of the com- 
pensation money, the capitalised value of that rent, Butifthey 
do not allow any abatement of rent, if they recover from the 
putnidars the whole of the original rent, although the latter have 
lost the income derivable from the acquired portion of the land, 
what is the measure of their loss. Plainly they do not suffer 
any immediate loss by reason of the acquisition. It has been 
ingeniously suggested, however, that although the rent is not 
abated, the zemindars may in certain "events suffer loss; 
namely, their security for the rent is diminished in value and if 
the perpetual lease is ever forfeited, they will get back a smaller 
quantity of laud than wat was comorised in the original tenancy 
This chance of forfeiture is indisputably very remote; indeed, 
whether under the terms of the utni in the present case, it can 
ever be at all forfeited is by no means certain. But even ifit be 
assumed that there may be a forfeiture of the puint in certain 
contingencies, the zemindars have wholly failed to establish the 
value of this remote chance of possible loss ; they are conse- 
quently not entitled to any share of the compensation money. ' 
The result is that the decree of the Court below is affirmed : 
and this appeal dismissed with costs. We assess the hearing fee 
at two gold mohurs. 
A. T. M. Appeal dismissed. 





Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beackcroft. . 
SARADAPRASAD PAL 


v. 
RAMAPATI PAL AND ANOTHER.* 
Adoption-— IVIL, construction of—Authority gicen to wives — Awthority to adopt 
a particular boy—Tastater’s general intention— Powers, how ooutirued., 


* Appeal from Original Decree No. 550 of 1910, against the deoree of Babu 
Ramnarayan Barker, Subordinate Judge of Birbhhum, dated the 18th Septem- 


ber, 1910, 
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A will contained the following clause: " Permission will be granted to 
my two wives to adopt a boy to arrange to offer water and funeral oblations to 
me ; the adopted boy will have to be taken from my near representatives, byt 
my wires will adopt whomsoever they would select.” : 

Held, upon & construction of the entire clauso, that the testator intended 
to confer upon his wives an authority severally to adopt, thereby and not by a 
separate instrument: that the testator did not contemplate wimultaneous 
adoption of the same child by his widows bnt rather intended the adoption of 
& son in accordance with law, thatis, by the sentor widow, and upon her failure 
or refusal, by the junior widow. 

AkÀoy v. Xalapahar (1), Ramji vy, Gkamaw (8,, Padafiray v Hamrav (8), 
and Mondahini v. Adiuai À (4) referred to. 

The testator authorised each of his widows by his will to take & son 
tn adoption; upon the death of one of them, it was a to the other 
to exercise the power. 

An authority to adopt must be strictly pursued, and if the authority is to 
adopt a particular boy, the widow cannot adopt any other boy even 1f the boy 
specified is not obtamable, 
~ Amlüheyyan v. Keikaremayyan (5) referred to. 

"The expression "from amongst my near representativos" is, if strictly 
construed, meaningless, and if the testator intended to restriot the class af boys 
within which the oholoe by his widows was to be limited, he failed to effectuate 
that intention. : 

The expression ' my wives will adopt whomsoever they would select ” must 
be read with the previous part of the clause, which must be construed distribut- 
ively as conferrmg an authority an the widows severally, The conclud'ng words 
of the clause must consequently be construed in the same sense, and thus 
interpreted, they authorised the widow making the adoption to select a boy 
at her choice, 

When the general intention of a Hindn to be represented by an aine 
son was clear, effect should be given to such intention, 1f it was poemble to 
do so without contravening the law. 

Suryanarayana v, Venkata (6) referred to, 

Powers are to be construed in accordance with the intention of the donor 
ar grantor ; that intention is to be gathered from the instrument itself, although 
& reference may sometimes be had to the ciroumstanoos under which 1t vas given. 

_ Smith v. Karl of Jersey (T) and Bute v. Stuart (8) referred to, 

` All powers are to be liberally construed in equity in furtherance of the 
purpose for which they were created, 

- Steberts v. Diwali (9) and Long v. Long (10) referred to, ~ 

Quaere. Whether an anthority to adopt given to widows jointly, should 
be exercised by them or by the survivor of them ? 

. Venkata v. Rangayya (11) doubted. 


(1) (1885) I L.B Econ ee L.B ISL A 198. 


(2) (1879) I L R. einem (4) (1890) 1 I. B 18 Calc. 69, 
(81 (1888, 1. L. R..13 Bom I690. (5) (1890) I. L. R, 14 Mad, 65, 
(6) (1908) I.L EB ‘98 Mad 681 
(T) 11831) 3 B. & B. boue E CI R. 610, 23 B. R, 19 
(8) (1762) Brown P O F E. R. 700. 
(9111718) 3 Eq, Oa. Abr. 668 ; 39 E. B, 561. : 

1 (10) (1800) 5 Ves d 81 EK. R. 674 

(114 (1906) LL. B. 29 Mad, 4BY (644). 
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Appeal by the Plaintiff. 

Suit for declaration that the adoption, of the defendant 
No. 2, had in fact, never taken place and that, if it bad taken 
place, it was invalidin law. The lower Court dismissed tbe 
suit. The material facts and arguments appear from the 
judgment. s 

Dr. Rash Behary Ghosh and Babu Bepin Behary Ghosh 
for the Appellant. 


Babus Dwarka Nath Chakrabarti’ and Mohini Mohon 
Chatterjee for the Respondents. C. A. V, 


The judgment of the Court was delivered by 


Mookerjee J.— his is an appeal on behalf of the plaintiff 
in a suit for a declaratory decree. One Sibchandra Ghosh, the 
maternal uncle of the plaintiff, died on the and October, 1893, 
and left behind him two widows, Anandamoyee and Chitrarekha. 
The junior widow Chitrarekha died on the r9th July, 1902. 
The senior widow Anandamoyee, onthe 2nd May, 1903, took 
in adoption the first defendant, Ramapati Pal, the infant son 
of her own brother Harekrishna Pal. Deeds of gift and accept- 
ance were executed on that date, and the requisite ceremonies 
performed. On the 8th April, 1909, the plainuff, who would be 
entitled to succeed to the estate of his maternal uncle, after 
the death of bis aunt and in the absence of an adopted son; 
commenced the present action for declaration that the adoption- 
had in fact never taken place and that, if it had taken place, 
it was invalid in law. The suit was defended by the infant, 
represented by his adoptive mother who herself was also joined 
as a defendant. The Subordinate Judge found on the evidence 
that the adoption did take place, and that the necessary cere- 
monies were performed. This finding has not been assailed 
in this Court. The Subordinate Judge further found that the 
adoption had been validly made pursuant to authority conferred 
by Sibchandra Ghosh upon his widows. The plaintiff has 
appealed to this Court, and on his behalf the decision of the 
Subordinate Judge has been assailed substantially on foyr 
grounds, viz, Arsé, that Sibchandra Ghosh did not, by his will 
of the 14th January 1893, confer any authority upon his widows 
to take a son in adoption, that as the adoption purported to 
have been made pursuant to an alleged testamentary authority, 
reliance cannot be placed upon authority of any other descrip- 
tion, and- that, in any view, the evidence as to oral permission 
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is wholly unreliable ; second/y, that as authority was given to 
the two widows jointly to adopt a son, it is not valid in law ; 
thirdly, that as the authority was intended to be exercised by 
the two widows jointly, it could not be exercised by the survivor 
of the two after the death of the other ; and, fowrthly, that as 
the adoption was restricted to the near relations of Sibchandra 
Ghosh, the widow was not competent to take her own nephew 
in adoption. 

In support of the frst ground, reliance has been placed 
upon the following passage from the will of Sibchandra Ghosh : 
* Permission will be granted to my two wives to adopt a boy 
to arrangé to offer water and funeral oblations to me; the 
adopted boy will have to be taken from my near representatives, 


~~ ‘but my wives will adopt whomsoever they would select." It 


has been argued, with reference to this clause, that the will does 
not confer any authority upon the wives of the testator to 
adopt and that he intended to confer such authority by a 
separate deed. On behalf of the respondent, this view has been 
controverted, and it has been suggested that the vernacular 
word is Zarila and not Zatbek, in other words, that the passage 
reads ‘permission is granted’ and not ‘permission will be 


granted.’ In the Court below, the original will was not produced . 


but only the probate with a copy of the will annexed thereto. 


In this copy, the word in question is somewhat illegible, and 


may be read in either of the two ways suggested by the con- 
testing parties. At their request, we sent for the original will, 
and it tradspires that in the original itself the word is not 
quite legibly written ; but our inclination is to hold that the 
word is Za:ibeh and not Haila. This, however, does not, in 
our opinion, make any difference, because we think it is plain, 
upon a construction. of the entire clause, that the testator 


intended to confer upon his wives au authority to adopt, thereby 


aod not by a separate instrument. It would be unreasonable to 


hold that he provided in the will for the details of the adoption ` 


and yet left over the very foundatión for a separate document 
which, as.a matter of fact, he never executed. We take it, 
therefore, as the parties concerned took it at the time of the 
adoption, that the testator gave to his wives authority to adopt 
by his will. The first ground urged by the appellant conse- 
quently fails. 

in support of the second ground it has been, saved that 
an authority to the two wives of the testater to take - -3 39Q 
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jointly in adoption is invalid in law, Reference has been made. 
to the decision of Jenkins J. in Amrito Lall v. Swrnomoye (1) 
the decree wherein was reversed by the Court of appeal in 
Amrito Lall v. Surnomoni (2), ou a different point and the 
reversal affirmed by the Judicial Committee in Amrito Lal v. 
Surnomoye (3), and it has been argued with much force that 
& boy could not be taken in adoption simultaneously by the two 
widows. We are of opinion, however, that the language of the 
will does not necessitate the inference that the testator intended 
his widows to do that which is contrary to law and is unknown 
among Hindus. To use the language of Sir Richard Couch in 
Akhoy Chunder Bagchi v. Kalapahar Haji (4), in construing 
a document of this description, the Court would consider that 
the person giving the authority intended his widows to do that 
which the law allowed and not to do something which was, if 
not absolutely illegal, very unusual and not practised among 
Hindus. To the same effect is the decision in Ranjit Lal 
Karmakar v. Dijoy Krishna Karmakar (5). It appears to us 
that upon a fair and reasonable interpretation of the will before 
us, we may hold that the testator did not contemplate simul- 
taneous adoption of the same child by his widows ; he rather 
intended the adoption of a son in accordance with law, £e, by 
the senior widow, and upon her failure or refusal, by the junior 
widow. Ramji v. Ghamau (6) Padasirav v. Ramrav (7), and 
Mondakini v. Adinath (8). From this point of view, there was 
a valid authority conferred by the testator upon his wives, and 
the validity of the adoption cannot be successfully challenged 
on the second ground urged by the appellant. 

In support of the third ground, it has been contended -that 
as the authority to adopt was given to the widows jointly, it 
must be strictly followed by them,as ruled by the Judicial 
Committee in Pyaym Singh v. Oodey Singh (9), Surendro Keshub 
v. Doorgasoondery (10), Afutasadd: Lal v. Kundan Lal (11), 
Suryanarayana v. Venkaia (12) and Dharam Kunwar v. Balwant 
Sgk (13). It has been argued on this footing that where the 


(1) (1897) L L, B 94 Cale, 580 (604). (3) (1808) I. L. R. 25 Calo. 644, 
18) (1900, I L. B. 37 Galo. SHG; L. R 97 1, A, 198. 


(4. (1855) I. L. R 13 Unjo. 406 ; L, R. 12 1. A. 198. 
(5j (1813: L L. E 89 Galo, 582; 18 O. W. N. 41). 
(6, (1870; I L. R. 8 Bom 498. (8, 11590) I. T, R., 18 Gala 60, 
(7) (1888. L L. R. 18 Hom. 160, (9) (1859, 13 M. I, A, 850 (886), 
(10) (0801) L L. B, 19 alo BIB; L. R, 19 I, A. 108 (128). 
(11) A l. L. B. 38 A11, 877; L.R. 88 1. A. 55 (59) 
02) (1900) L L. B, 290 Mad, 582; L, R 83 L, A, 145, 
da) (n3) j18 OL. J. 60; 16 O, W. N, 875, 


Vou. XVL] HIGH COURT. 


authority to adopt is given to the widows jointly, it must be 


exercised by them jointly and cannot be exercised by, either 


« after the death of the other, because a bare power given to two 


or more by name cannot be executed by the survivor, on the 
theory that if a man says he will trust two, the law will not say 
he shall trust one: AMfontefiore v. Browne (1). This contention, 
however, it has not been disputed, is opposed to the decision in 
Venkata v. Rangayya (2), where it was ruled that if an authority 
to adopt is given to the widows jointly, it must be exercised by 
them or by such ofthem as are living at the date of adoption, 
so that if there is only one widow alive at the date of the adop- 
tion, the power may be validly exercised by her alone. The 
reasoning on which this latter decision is founded is undoubtedly 


_-~open-_to criticism, and the theory that when an authority to 


adopt is conferred upon two widows, the power is annexéd to 
an office, does not commend itself to us. Tne question, however, 
is by no means free from difficulty and there is considerable 
divergence of judicial opinion on the subject (Sugden on 
Powers, 1861, pp. 126-128). But it is not necessary for our 
present purpose to pronounce a final opinion on this matter or 


‘to examine the decisions by which the rule against survivorship 
has been frittered away on the theory that the power was coupl- 
ed with an interest or was annexed to an office. As we have 


held that the power in this case was conferred upon the widows 

severally, no question of survivorship clearly arises. | 
In support of the fourth ground, it has been argued that 

the adóption of the defendant is invalid, because the widows 


were authorised to take in adoption a boy from amongst the. 


near representatives of their husband. It may be assumed that 


an authority to adopt must be strictly pursued in a matter like | 


this, and that if the authority is to adopt a particular boy, the 
widow cannot adopt any other boy even if the boy specified is 
not obtainable, [Amirthayyan v. Ketharamayyan (3),] though 
there is- weighty authority in support of the contrary view. 
[Veeraperumal v. Narrain (4), Lakshmibai v. Rajaji (5), Surya- 
narayana v. Venkataramana | (6). But the question still 
remains, whether there is such a restriction upon the exercise 
of the authority to adopt by the widow. It is obvious that the 
expression “from amongst my near representatives” is, if 
strictly construed, meaningless, and if the testator intended to 


(1) (1858) 7 H. L. ©. 241, (4) (1801) 1 Strange N, O. 91. 
(8) (1905) L L. B. 39 Mad. 497 (44), — (5) (1897) L L. R. 39 Dam, 996. 
(8) (1890) I. L, B. 14 Mad. 65. (6) (1908) I. L, B, 28 681, 
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restrict the class of boys within which the choice by his widows 


_was to be limited, he failed to effectuate that intention. It has 


been argued, however, that whoever might have been chosen, 
was intended to be selected by the widows concurrently, and 
that the death of one of them did not remove the fetter upon 
the exercise of authority by the other but rather rendered the 
exercise of such authority wholly impossible. We are not much 
impressed by this argument. The expression " my wives will 


adopt whomsoever they would select" must be read with the 


previous part of the clause, which, as we have already held, 
must be construed distributively as conferring an authority on 
the widows severally. The concluding words of the clause 
must consequently be construed in the same sense, and thus 


interpreted, they authorise the widow making the adoption to 


select a boy at her choice. We may add, as was pointed out 
by the learned Judges of the Madras High Court in Surya- 
narayana v. Venkata (1), that when the general intention of a 
Hindu to be represented by an adopted son ia clear, there 
seems no reason why effect should not be given to such inten- 
tion, if it is possible to do so without contravening the law ; at 
any rate, the Court will not be astute to defeat the intention of 
the testator. It isan elementary rule that powers are to be 
construed in accordance with the intention of the donor or 
grantor ; that intention is to be gathered from the instrument 
itself, although a reference may sometimes be had to the -cir- 
cumstances under which it was given: Swerth v. Barl of Jersey (a), 
Bute v. Stuart (3), and all powers are to be liberally con- 
strued in equity in furtherance of the purpose for which they _ 
were created: Roberis v. Dixall (4), Long v. Long (5). In the 
case before us, we are of opinion that the testator authorised 
each of his widows by his will to take a son in adoption, that , 
upon the death of one of them, it was competent to the other 
to exercise the power, and tbat the power has been validly exer- 
cised by the adoption of the defendant. 

_ The result is that the decree of the Subordinate Judge is: 
affrmed and this appeal dismissed with costs. 
A. T. M. Appeal dismissed. 


(1) (1908) I. L. R. 96 Mad, 681. 
(2) (83113 B and B 478; Bligh 390, 4 E. R, 610, 33 R. R. 19, 
(8) (1763) Brown P. O alg 1 E. ^ 

(4) (1788) 2 Eq. Os. Abr, 6568, 99 E R, 561, 

(6) (1800) 5 Ves. Ms, B1 E. E 074 | "IM M. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. pase ; 
Beachcroft. "T 


KULADA PROSAD PANDEY AND OTHERS OrviL. 
l = 1013, . 
HARIPADA CHATTOPADHYAY AND OTHERS." - — 


Conversion to Christianity—Jolnz Mitahshara family, effoct on—Son's liability a. 18. 
to yay Ais father's debki— Vigration. 


Where the ancestor of the plaintiffs migrated from Oudh to Bengal, the 
presumption is that he carried with him the laws and customs as to succession 
and family relation prevailing in the province from which he osme. This 
presumption might have been rebutted by proof that the family has edopted 
the law and usages af the place to which 1t has migrated. 

Pon Parbati v. Jagadis (1), Seorsndronath v. Heeramonee (9), Govind v, 
Radha (8) and Jagannath v. Narayan (4) referred to. 

The effect of conversion of one of the members of a jomt Mitakshars family 
is that the family ceases to bea jomt Hindu Mitakshara family, Though the 
converted member becomes severed from the family, he continues to hold the 
property aa joint owner. The conversion does not inflict on him forfelture of 
rights or property or impair or affect in any way any right of inhentanoo, ' 

The pnrnceiple which imposes a pious obligation on a Hindu son to pay his 
father’s debts, becomes inapplicable to the son on his conversion to Ohristignity. 

Jalbhai v. Lowis Manoel (5) and Lastings v. Gonsaicae (0) distinguished. 

There is no presumption that when ope ooparoener separates from the 
others, the latter remain united ; the seperation of one may be a virtual separa- 
tion of all, and, in this sense, where it is asserted that the remaining members 
continued united, or agreed to re-unite, the face reap ea peices seaneh dram a 
the circumstances of the conse, 


Appeal by the Plaintiffs. 
Suit for declaration.that a transfer effected by the plaintiffs’ 
4! father on the 19th March, 1900, was inoperative against them’ 
in respect ofa three-seventh share of the property and for re- 
covery of possession and mesne profits. 
The grandfather of the plaintiffs, originally resident in Oudh, 
in 1857 migrated to Bengal, where he continued to live with 
bis family. He acquired the disputed properties which passed 
after his death to his son, the father of the plaintiffs. The first 
plaintiff became a convert to Christianity in 1890, the second 
in 1896 and the-fifth defendant, the plaintiffs’ brother, in 1964. 
The plaintiffs’ father died in December, 1900. 


* Appeal from A ppaDito I dig agaian is diode dest" 
J. N. Ghose, Esg., District of Bankura, e 37 
confirming of Babu Gopal Chandra Basu, E A. ae, 
dated the 39th June, 1908. 


1 ) I. L. B. 29 Calo. 488; L. R. 39 L A. 83. - 
2o 13 M. L A. 81, 1 B. L. B. P. O. 38, 10 W. B. P. C. 
9 
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The Courts below concurrently dismissed the suit. 

Babus Golap Chandra Sarkar and Dwarka Nath Mitter for 
the Appellants. 

Babus Harendra Narayan Miter and Satis Chandra * 
Mukherjee for the Respondents. C A. V. 

The judgment of the Court was delivered by i 


Mookerjee J.—The subject matter of this litigation is 
ancestral immovable property owned at one time by a Hindu 
family of which one Amrita Lal Pandey was the head. The 
father of Amrita Lal Pandey, originally resident in Oudh, in 
1857, migrated to Bengal, where he continued to live with his 
family in the District of Bankura, and acquired the properties 
now in dispute which passed after his death to his son. 
Amrita Lal had eight sons, of whom two, the husbands of the 
eighth and ninth defendants, respectively, died in his life-time in 
1880 and 1883. Three other sons, the first, and second plaintiffs 
and the fifth defendant, embraced the Christian faith ; the first 
plaintiff became a convert in 1890, the second plaintiff in 1896, 
and the fifth defendant in 1904. On the igth March, 1900, 
Amrita Lal transferred the disputed property for a sum of 
Rs. 2,000 to the first four defendants, and he was joined in the 
execution of the conveyance by three of his sons, the fifth, sixth 
and seventh defendants. Amrita Lal died on the 26th Decem- 
ber, 1900. The third plaintiff, one of the sous of Amrita Lal, 
attained majority in i905. On the igth March, 1907, the 
plaintiffs, the three sons of Amrita Lal who had not joined him 
in the conveyance and of whom two were Christian at the time 
ofthe transfer while the other was and is still a Hindu, com- 
menced the present action for declaration that the transfer was 
not operative against them in respect of a three-seventh share 
of the property, and for recovery of possession and mesne profits. - 
The plaintiffs founded their claim on the assumption that the 
transfer had been effected for the satisfaction of illegal and 


~ immoral debts of their father, which they would otherwise be 


presumably liable to satisfy out of their share of the ancestral 
property. The purchasers defendants contested the claim and 
alleged that the plaintiffs who had embraced Christianity, had 
lost all interest in the ancestral property, that the other plaintiff 
who was still a Hindu was liable to satisfy the debt, and that in 
any event his claim was barred by limitation as he had attained l 
majority in 1902 atid had failed to obtain cancellation of-the 

conveyance within three years thereof. The Courts below-have ` 
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concurrently dismissed the suit. They have found that the 
debts satisfied by the consideration for the conveyance were 


`- neither illegal nor immoral, and that, consequently, the father 


could make a valid alienation of the aucestral property for the 
discharge of those debts. The plaintiffs have appealed to this 
Court, aud on their behalf the decision of the District Judge has 
been assailed on two grounds, namely, //rs/, that the two plain- 
tiffs who had embraced Christianity during the life-time of their 
father, had, by reason of their conversion to the Christian faith, 
ceased to be members of a joint Hindu family and were conse- 
quently not liable to satisfy any debts incurred by their father ; 
and, secondly, that the effect of the conversion of the first two 
plaintiffs to Christianity, was a complete dissolution of the family, 
and, that, from this point of view, it was not competent to Amrita 
Lal to alienate the share of the third plaintiff who did ‘not join 


.him in the conveyance and could nat do so as he was an infant 


at the time. These positions have been controverted on behalf 
of the respondents as unsound in law, and it has further been 


- suggested that the plaintiffs have sought to put forward a case 


inconsistent with that set out in the plaint, though it has not 


“been disputed that it is in some measüre conformable to the 


position taken up by the defendants in their written statement. 
Before we deal with the questions argued at the Bar, it is 
necessary to premise that the family must be taken, before the 
conversion of the first plaintiff to Christianity, to have been 
governed by the Mitakshara law. When the grandfather of 
the plaintiffs migrated from Oudh to Bengal, the presumption is 
that he carried with him the laws and customs as to succession 
and family relation prevailing in the provincé from which he 
came: Parbats Kumari v. Fagadis Chunder (1). This presump- 
tion might have been but has not been rebutted by proof that 
the family has adopted the law and usage of the place to which 
it has migrated: Soorendronath v. Heeramones (2), Govind v, 
Radha (3), Jagannath v. Narayan (4). We start, therefore, with 
the position that, in 1890, there was a Hindu family, consisting 
of Amrita Lal Pandey and his six sons, and owning imnfovable 
‘property which had descended from the father of Aririta Lal 
In 1890, one of the sons of Amrita Lal, the first plaintiff Kulada 
Prosad, became a convert to Christianity. What was the legal 
effect of this incident upon the family and upon ene - of 


(1) (1903) I L. R 29'O«lo. 488 ; L. R.I A 89. ^ ^ ^ 
(9) (1868) 13 M, L A. 81; 1 B. L B, P. Q. 983 10. W. B. P. 0. 85." | 
i (1900) I, L, B. 81 AIL 477. (4) (1910) 1, Lr B. 84 -Bom, 558, 
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Kulada Prosad himself? In so far asthe latter question is con- 
cerned, it is clear that under the Caste Disabilities Removal. Act, 
(Act XXI of 1850), the conversion did not inflict on him for- 
feiture of rights or property or impair or affect in any way any 
right of inheritance. The inference is, therefore, irresistible 
that, notwithstanding his conversion, the first plaintiff retained 
his interest in the ancestral property. In so far as the question 
of the status of the family is concerned, it is equally indispu- 
table that it ceased to be a joint Hindu Mitakshara family. 
This position bas not heen seriously controverted ; but it 
has been ingeniously argued that notwithstanding the con- 
version of one of the members to Christianity, they continued 
to hold the ancestral property subject to the operation of the 
rule of survivorship and of the principle which imposes a pious 
obligation on a Hindu son to pay his father's debts. This View, 
in our opinion, is opposed to the decision of the Judicial Com- 
mittee in Aérahamv. Abraham (1), where Lord Kingsdown, 
referring to the position of a member of a Hindu family who has 
become a convert to Christianity, observed as follows: “He 
becomes at once severed from the family and is regarded by them 
as an outcast. The tie which bound the family together’ is, so 
far as he is concerned, not only loosened but dissolved, The obliga- 
tions consequent upon and connected with the tie must be dis- 
solved with it. Parcenership may be put an end to by a sever. 
ance effected by partition ; it must equally be put an end to by 
severance which the Hindu law recognises and creates. Upon 
the conversion of a Hindu to Christianity, the Hindu law ceases 
to have any continuing obligatory force upon the convert. He 
may renounce the old law by which he was bound, as he has 


.renounced his old religion, or, if he thinks fit, he may abide by 


the old law, notwithstanding he has renounced tbe old religion." 
Stress, however, has been laid by the respondents upon the 
concluding sentence ofthis passage, and it has been argued that 
a Hindu family converted to Christianity may continue to be 
joint even after conversion, and if the fact be established, effect 
wil be given to it. In support of this position, reference has 
been made to Francis Ghosal v. Gab1t Ghosal (2). This doctrine, 
even if it be assumed to be well-founded, is of no assistance to 
the respondents ; but it is worthy of note that there is divergence 
of judicial opinion on the subject. Tellis v. Saldanha (3). Here 


(1) (1868) 9 M. L. A. 195 (341) ; 12 W, B, P. O.I, 
(3) (906) I. L. B, 81 Bom, 35. 
(3) (1886) I, L. B, 10 Mad. 09, 
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the whole family was not converted to Christianity, and this 
circumstance differentiates the present case from ¥albkat v. 
Louis Manoel (1) and Lasting: wv. Gonsalves (2). If all the 
members of the family had become Christians, the position might 
possibly have been supported that, notwithstanding conversion, 
they adhered to the old law, and that consequently the rights of, 
cOo-parcenership were not affected by their renunciation of the 
old religion. In the present case, such a theory cannot possibly 
be maintained; one ofthe members renounced the old religion, 
the others continued their adherence to the ancestral faith. If 
the family is deemed to have continued as a joint family with 
right of survivorship among the co-parceners, it could only have 
been by common consent of all the members; but there is no 
indication that the members of the family had or indeed could 
have any such intention. We must hold, then, that the first 
plaintiff, upon his conversion to Christianity, became at once 
severed from the family, and this view is supported by the cases 
of Gobind Krishna v. Abdul Quayyum (3) and Khunni Lal v. 
Gobind Krishna (4) where their Lordships of the Judicial 
Committe reversed the decision in Godind Krishna wv. Khunur 
Lai (s). In so far, therefore, as the first plaintiff is concerned, 
he is not bound by the conveyance of the 19th March, 1900, 
and it is inoperative in respect of what was his share in ancestral 
property in 1890. His claim to recover possession thereof 
is also plainly not barred by limitation, By reason of his 
conversion, he ceased to be a member of the joint Hindu family; 


but thenceforward he continued to hold the property as joint 


owner. Thereis no evidence of his exclusion or assertion of 
hostile title against him, such as is essential to constitute adverse 
possession between co-owners, Fogendra Nath v. Bajladeo Das (6), 
before the conveyance of the 19th March, 1900, when his father 
professed to deal with the property, though he was not competent 
to do so under the law. No question of limitation, therefore, 
arises, as the suit has been commenced within twelve years from 
the date of the conveyance, The first plaintiff is thus entitled 
to recover possession ofan one-seventh share of the property 
on the basis that in 1890, upon the dissolution of the family 
which consisted at the time of Amrita Laland his six sons, the 
plaintiff became entitled to such share. 


(1) (1894) I. L. B 19 Bom 680 (687). 

(3 (1890) l. L. B. 33 Bom 589 (848), 

(8) (1903) L L. R. 25 ALL 546, 

(4) (1911) L L B. 83 All 856; L. R. 88 1. A. 87. 
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We next proceed to consider the case of the second plaintiff 
who became a convert to Christianity in 1896, It has been 
contended on behalf of the appellant that when the first plaintiff 
became a convert in 1890, the legal effect was not merely his 
severance from the rest of the family but a complete dissolution 
of the entire family, and that from that time onwards all the 
members must be taken in law to have been no longer 
members of the joint family. In support of this proposition, 
reference has been made to the decision of their Lordships of 
the Judicial Committee in the cases of Ram Pesrshad v. Lakhpatt 
Koer (1), Balabux v. Rukhmabat (2), and Balkzshen v. Ram 
Aarats (3). These cases are, in our opinion, distinguishable and 
are of no assistance to the appellants. No doubt, there may be 
no presumption that when one co-parcener separates from the 
others, the latter remain united ; the separation of one may be 
a virtual separation of all, and, in this sense, where it is asserted 
that the remaining members remained united or agreed to 
reunite, the fact has to be established from all the circumstances 
of the case. In the case before us, the inference is irresistible 
that after the conversion of the first. plaintiff to Christianity in 
1890, the remaining members continued to form a joint Hindu 
family. In 1896, therefore, when the second plaintiff Gopeshwar 
embraced Christianity, he ceased to be a member of the joint 
family, and it became thereafter incompetent to his father to 
alienate his one-seventh share by the conveyance of the 19th 
March, 1900: The second plaintiff is thus not bound by that 
conveyance, and so far as he-is concerned, no question of limita- 
tion arises, because his severance from the family took place 
within twelve years of the commeneement of the suit. But a 
question of considerable nicety arises as to the terms, if any, 
subject to-which he should be allowed to recover his share of the 
property. -The debts, for the satisfaction whereof the con. 
veyance was executed, were in part incurred on the 18th March, 
1892, and 8rd August, 1895, under mortgage bonds executed by 
his father Amrita Lal. When in 1896 he became a convert to 
Christianity, he was liable to satisfy these debts, some of which 
in fact were charged upon the ancestral property. Consequently, 
he may, in our opinion, be justly called upon to bear a share of 
these debts. Reliance, however, has been placed by the appellants 


(1) 11908) I L. B. 30 Calo, 281; L. R 30 I. A. 1. 
(3, (1908; I. L. R. 30 Ogle. 725; L. B. 80 I. A. 180. 
(8) (1903 I, L. B. 80 Oslo, 788; L, B. 80 L A. 189. 
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upon the cases of AXrishnasamiv. Ramasami (1) and Rathna v. 
Atyanachariar (2), to show that it is not open to a Hindu father 
to deal with the property of his divided son so as to bind the 
‘latter, even though it be in respect of an antecedent debt. This 
doctrine, if it be assumed to be well-founded, is, as is explained in 
the first of the cases mentioned, subject to the important qualif- 
cation that the severance had not been made with a view to 
defraud'or delay creditors. It is further worthy of note that the 
case of Arishnasam:i v. Ramasatar (1) was distinguished in 
Ramachandra v. Kondayya (3). In the case before us, we are 
clearly of opinion that the plaintiff ought not to be allowed to 
recover his one-seventh share of the property except upon 
payment of a proportionate share of the debts due under the 
bonds of the 18th March, 1892 and 3rd Augus* 1895 and of other 
debts which could be recovered by sale of his share of the 
ancestral property at the time of his conversion in 1896. This 
. amount we have approximately determined to be Rs. 210. The 

second plaintiff is entitled to a decree on these terms. 
We have finally to consider the case of the third plaintiff. 
He is plainly not entitled to any assistance from the Court. Tha 
theory that in 1890 or 1896, there was a complete disruption of 
the family and each member continued thereafter to live as a 
separate unit, has already been found unsustainable. Amrita Lal, 
Wieser was competent in 1900 to alienate the ancestral 
roperty in his hands, not merely in respect of his own interest 
ut also that of his sons other than the first two plaintiffs. The 
;jhird plaintiff must consequently be deemed bound by the convar: 

4 ce of 1900. 


Z It is worthy of note that an objection as to misjoinder «of 


causes of action might possibly have been taken in the Court of 
first instance, if the case had been presented in that Court from 
the point of view developed bere. No such objection, however, 
was taken, and it is obvious that the parties have not been 
prejudiced by the frame of the suit ; consequently, as explained 
in the case of Sarala Sundari v. Sarada Prosad (4), effect ‘could 
not be given to the objection of misjoinder even if it had been 
urged before us. 

The result is that this appeal is allowed and the decrees of 
the Courts below dicharged. The first plaintiff will have a decree 
for possession of one-seventh share of the disputed property with 


41) (1899) I. L. R. 22 Mad. 519. (8) (1901) I. L, B, 294 Mad, 555. 
(2) (1890) 18 M. L. J. 599, (4) (1804) 20 L, J. 602, 
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mesne profits only from the date of the suit, the amount to be 
determined by a supplementary proceeding in the Court of first 
instance. The second plaintiff will similarly have a decree for 
one-seventh share of the property with mesne profits from: the- 
date of the suit ; but, in his case, the amount of mesne profits will 
be reduced by Rs. 210 which, we have held, is payable by him 
to the contesting defendants. The claim of the third plaintif 
willstand dismissed. Under the circumstances, we direct all the 
parties to bear their own costs of this litigation in all the Courts. 


A. T. M. Appeal allowed, 


Before Sir Asutosh Mookeryse, Knight, Fudge, and Mr. Fustice 
Holmwood. 


DINABANDHU NANDI 
v. 


MASHUDA KHATUN.* 


Morigags deoree— Decroo directing sals and personal liabilisy—Beoond personal 
decree, if oan be passed—Tranafer of Property Act (IF of 1888), 
Sec, DO, docree undor, when oan be passed. 


A mortgage decree which was not merely a decree for sale butalso a 
personal decree against the mortgagor in the event of non-satisfaotion of the 
mortgage dues by sale of the mortgage properties, was not in strict oonformity 
with the provisions of the Transfer of Property Act, 


Lal Behary v, Habibur Rahman (1) Ram Ranjan v, Indra Narain (2), 
Damodar v. Vyanbu (8:!, Badri Das v. Inayat Khan (4) and Abbakht v. 
Erishnaya (5) referred to. 

A proceeding under seotion 90 of the Transfer of Property Aot is & pro- 
ceeding in a pending sult for a supplementary deoree, 

A depree passed under section 00 of the Transfer of Property Act against 
infanta, n hose proposed guardian did not aooept the offloe though duly served 
with notioe, and no effective steps were thereafter taken for their representa. 
tion, was absolutely null and vold 

„Narsingh Narain v, Sheikh Jaki Wisiry (6. roferred to. 

Three eseenual elements must be established before a decree die 
section 90 of the Transfer of Property Aot can be obtained, namely, frs, 
that though there has been a decree for sale and the mortgage property hha 
been exhausted thereunder, the sale proceeds have proved insufficient to pay 
the amount due to the plaintiff ; secondly, that the balanoa is legally recover- 


able from the mortgagor otherwise than out of the Lroperty sold ; and, thirdly, > 


that a personal decree has not previously been mada, à 


* Appeals from Original Decrees Nos 852-1 and 852-2 of 1909 with appeal 
from 0 Order No 868 of 1009, against the decision of Babu Atul Ohnndra 
Batabyal, Subordinate Judge of Burdwan, dated the 21st December, 1908, ^ 


(l) (1898) I L E. 96 Oalo, 168, (4) (1900) L L R. $3 All, 401. 
(2) (1906) L L, B, 33 Oslo. 890, (6) (1909) 1. L. R. 82 Mad, 534. 
(8) (1008) L L, R, 81 Bom, 244, (6; (1011) WU, LJ 8 - 


in 


mA 


Vor, XVI] HIGH COURT. 


Purna Chandra v. Radha Nath (1) followed 

I? the mortgagee decree-holder had obtained a personal decree against the 
.]udgment-debtor, he could not subsequently invite the Court to repeat tha 
operation already performed and thus obtain a second personal decree against 


the mortgagor. 
Dina Nath v. Bejoy Krishna (2) and Sadho Singh v. Maharaja of 


Benares (8) referred to. 

Appeals by the Plaintiff. 

Application under section go of the Transfer of property Act. 

The plaintiff sued to enforce a mortgage security and 
obtained a decree. This was not merely a decree for sala but 
also a personal decree against the defendant mortgagor in the 
event of non-satisfaction of the mortgage dues by the sale of 
the mortgaged properties. The decree for sale was executed 
and the mortgaged properties were exhausted. The decree-holder 
then proceeded to execute the personal decree, without objectior 
on the part of the mortgagor judgment-debtor. Thereafter, 
the judgment-debtor died. The  decree-holder afterwards 
applied under section go of the Transfer of Property Act for a 
personal decree against the infant representatives of the judg- 
ment-debtor, living under the protection of their maternal 
aunt. The lower Court rejected the application. Hence these 
appeals. 

Babus Ram Chandra Masumdar, Biraj Mohan Mojumdar, 
Atul Chandra Dutt, and Bejoy Krishna Bhattacharjee for the 
Appellant. 

Babu Foges Chandra Dey (for Babu Ram Charan Mitra) 
and Mou: Nuruddin Ahmed for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
against a decree ina mortgage suit whereby a decree previously 
made therein under section 90 of the Transfer of Property Act 
has been discharged. 

The plaintiff sued to enforce a mortgage security and obtained 
a decree on the 28th January 1897. This was not merely the 
usual decree for sale but also a personal decree against the 
defendant mortgagor in the event of non-satisfaction of the 
mortgage dues by sale of the mortgage properties. That this 
decree was not in strict conformity with the provisons of the 
Transfer of Property Act is clear from a long series of judicial 
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decisions: Lal Bekary v. Habibur Rahman, (1), Ram Ranjan 
v. dndra Narain (aM Damodar v. Vyanku (3), Badri Das 
v. nayat Khan (4), and Abbakki v. Krishnaya (5). The decree, 
for sale, was, however, repeatedly executed, and the mortgage 
properties were exhausted. The decree-holder then proceeded, 
in one instance at least, to execute the personal decree, appar- 
ently without objection on the part of the mortgagor judgment 
debtor. Thereafter, the judgment-debtor died. For some un- 
explained reason, the decree-holder did not take any further 
steps to execute the decree he held; but at a time when an 
application for execution of that decree would have been success- 
fully met by the plea of limitation he applied under section 90 
of the Transfer of Property Act for a personal decree against 
the infant representatives of the judgment-debtor, then living 
under the protection of their maternal aunt, It is a matter for 
controversy between the parties, whether notice of this appli- 
cation was duly served upon the infants and their proposed 
guardian as it ought to have been served, on the principle 
explained in 4éduJ Sattar v. Satya (6). The Subordinate Judge 
has found that the story of service of notice is aa invention ;' 
but it is not necessary for our present purpose to pronounce 
any opinion upon that question, because even if we assume 
that the notice was duly served, it is obvious that the proceed- 
ings under section 9o were wholly infructuous as against the 
infants. The proposed guardian did not enter appearance, 
and did not accept the office of guardian. The result was that 


the infants, even if it be assumed that they were duly served, ~ 


were not represented at the hearing, yet a decree under section 
go was made against them. They subsequently applied to the 
Court to cancel this decree as improperly made ; this application 
was granted, and the decree was discharged. We are now invited 
to hold that the decree ought not to have been: set aside. It is 
impossible, in our opinion, to accede to this contention. No 
effective steps were taken for the representation of the ‘infants 
in the proceeding under section 90 which was essentially a 
proceeding in a pending suit for a supplementary decree. Purna 
Chandra v. Radka Nath (7), Rahmat v. Abdul (8). Where the 
proposed guardian did not enter sppearance, the Court ought 
to have been asked by the plaintiff to appoint one of its officers 


(1) (1898) I. L, B. 26 Calc, 166 (4) 1900) I L. B. 22 AI. 404, 
(2) (1906) I. L. B. 88 Calo. 840, — (5) (1909, I L B 82;Mad. E84. 
(3) (1906) I. L. B. 81 Bom. 244 16) 11108) 1, L. B. Bi Calc. 187. 
(7) 0808) 4 O, L.J, 141 ; 1. L. B. 88 C alo. E67. 

(8) (1907) 6 C. L.J. 118 ; L L, B, 84 Calo, 678. 
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as the guardian ad /item of the infants. This was not done and 
the infants were wholly unrepresentated at the hearing ofthe 
application. That a decree, made under these circumstances, 
is absolutely null and void, in so far as the infants are concerned, 
is clear from the case of Narsingh Narain v. Sheikh Yaki 
Mistry (1), where the earlier decisions on the point will be 
found, analyzed and reviewed, This decree, which does not 
bind the infants and cannot be executed against them, has conse- 
quently been yery properly discharged. This conclusion is 
sufficient for the disposal of the appeal But, if the appeal be 
dismjssed on this ground alone, the decree-holder will still 
be free to revive his application under section 90 of the Transfer of 
Property Act and proceed with it after he has taken steps for the 
proper representation of the infants. We are of opinion, how- 
ever, that this litigation should not be further prctracted, and 
we, therefore, proceed to examine the grounds mentioned in 
the judgment of the Subordinate Judge. 

~ It has been argued on behalf of the decree-holder that as this 
mortgage decree was not in conformity with the provisions of the 
Transfer of Property Act, it is open to him to repudiate that decree 
and to ask for a personal decree against the judgment-debtor or 
his representatives in terms of section go. This position is 
clearly untenable. The original decree, though not strictly in 
conformity with the provisions of the Transfer of Property Act, 
is a good and valid decree as between the parties thereto: Becht 
Sag À v. Bicharam Sahu (2). At any rate, the decree-holder who 
bas obtained that decree and has executed it, cannot now be 
permitted to turn round and contend that the decree is inopera- 
tive. It is further clear that the: decree under section 9o of 
the' Transfer of Property Act cannot be made in the present 
case. As was pointed out in the case of Purna Chandra v. 
Radha Nath (3), three essential elements must be established 
before a decree under section go -can be obtained, namely, frst, 
that though there has been a decree for sale and the mortgage pro- 
perty has been exhausted thereunder, the sale proceeds have proved 
insufficient to pay the amount due to the plaintiff; secondly, 
that the balance ‘is legally recoverable from the mortgagor 
otherwise than out of the property sold ; and, zArrd/», that a per- 
sonal decree has not previously been made. If the decree-holder 
has obtained a personal decree against the judgment-debtor, he 
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cannot subsequently invite the Courtto repeat the operation al- 
ready performed andthus obtain a second personal decree against. 
the mortgagor: Dina Nath v. Beyoy Ktrshna (1), Sadho Stngh v. 


‘Maharaja of Benares (2). Ia this view also, the decree under 


section 90, which was made notwithstanding the personal relief 
granted by the original decree, has been rightly set aside. 

The result isthat the decree of the lower Court is affirmed 
and this appeal dismissed with costs. 

It is conceded that this order will govarn R. A. 352-2 of 1909 
which is accordingly dismissed with costa. 

As there was a consolidation order, there will be one hear- 
ing fee in the two appeals Nos. 352-1 and 352-2. 

The appeal No. 368 of 1909 against the order in proceedings 
in execution of the decree udder section 90, necessarily fails and 
is dismissed with costs, We assess the hearing fee at two gold’ 
mohurs. 
Appeals dismissed, 


(2) (1906) I. L. B. 29 All, 12. 


A. T. M. 
(1) (1908) 70. W. N, 744. 


Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beackcroft. 


BAMAPADA ROY 
v 


MIDNAPORE ZEMINDARY CO.* 


Texancy, nature of—Presumption— Bengal Tenancy Act (VIII of 1885), 
Sse 5, sud-ser, (5 )—Tewwre-holder— Original grant not forthcgming— 
- Subsequent conduct— Rerolamation lease— ont, Avity of. 

A tenancy was created in 1817. No document of that time was forth- 
coming and the precise purpose for which the lease was granted could not be 
geoortained from direct evidence, In 1848 the tenancy was transferred and 
the transfer was recognised by thelandlorde In 18t8 a quantity of land was 
added to the tenancy but the rent was assessed at the same rate as in 1817, 
In 1888, there was a re-settlement and the rent was assoessod at a rate higher 
than that of 1817 and 1848, In 1888, additional rent for excems land wad 
sucoessfully claimed by the landlords, The area inoluded in the tenancy was 
more than 100 bighas and the land in ooonpation of the tenants at the time 
of the institution of the suit, was more than 1,000 bighas: . 
= Hald tbat the landlords started with a presumption, under section 5, 
sub-section (5) of the Bengal Tenanoy Act, in thelr favour that the poejtion 
of the tenants was that of tenure-holders, 


* Anpealfrom -Appellato Decree No 2008 of 1909, against the decree 
of B E. Forrester, Req. District Judge of pc dd dated the 8th dodi 
modifying that of. Sapa Bris Ohandra .Mukerji, Subordinate Judge 
Midnap i 
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Where the terms of the original grant ars ambiguous or the terms upon 
which the tenaney was oreited cannot be proved by direct evidence, the 
subsequent oondaot of the parties may be considered with e view to determine 
the nature of the tenancy. 

Promoths v. Nidmont L) and Premoda v Aslswddin (9) referred to. 

Where it was found that a considerable portion of the land was brought 
under cultivation not by the defendants bnt by tenants settled by them on the: 
land : 

Held, that the defendants were tenure-holders and that the teninoy in ite 
Inoeption was created for agrisultural purposes. 

Durga Proswano v. Kalidas (8) and Laidley v. Gour Gobind (4) 
referred to 

A tenanoy was created fot reclamation purposes; it was not limited In^ 
duration ; it descended from father to son and from son to grandson ; the rent 
fixed upon th» excess land at one stage was based on the initial rate ; the rent: 
was progressive and on one occasion, at any rate, a transfer by tho tenants was: 
recognised by the landlords, In 1864 the tenants professed to be permanent 
tanure-holders and executed a permanent sub-lease. In 1868 the rent was 
enhanoed and the enhanced rent was paid without protest: 

Held, that the fact that the rent was on one occasion enhanced anl the 
tenants sabmittal to snoh enhancement negatived the inference as to the- 
fixity of rent. 

Appeal by the Defendants. 

Suit for enhancement of rent of a tenure. 

The material facts and arguments appear from the judgment. 

Babus ¥nanendra Nath Bose, Biraj Mohon Mojumdar and: 
Mohini Mohon Chatterjee for the Appellants, 


Dr. Rash Behary Ghose and Babu Foges Chandra Roy- 
for the Respondents. C. A. V. 


The judgment of the Court was delivered b 


* 


Mookerjes J.—This is an appeal on behalf of the defendants 
ina suit for enhancement of rent of a tenure. The litigation 
has now lasted for over seven years and the plaintiffs respondents 
have met with varying fortune at successive stages. In the 
. Court of first instance, a decree for enhancement was made 
in their favour to the extent of Rs, 199-12. -Upon appeal, the 
District Judge dismissed the suit on the ground that the property 
in question was not a tenure but an occupancy holding. Upon 
appeal to this Court, the case was remanded. The District Judge 
has after remand made a decree in favour of the plaintiffs for 
enhancement to the extent of Rs. 906. On the present appeal 
by the defendants, it has been contended, frst, that the disputed 
property is an occupancy holding and the rent cannot be 


(1) 3911) 14 O: L. J. 88; 18 0. W. N, 902 foot note. | 
(3j (1911) 15 0. W. N. 896, - 


(8) (1881) 9 O. L. B. 449, ^ — (4) (1885) I. I. B, 11.081o 01... | < 
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Orts | enhanced under section 7 of the Bengal Tenancy Act ; secondly, 
1911, that if the disputed property is a tenure, the rent is not liable ` 
B 1 to be enhanced, because its history indicates that the rent was 


fixed in perpetuity ; and, Zkird/y, that if the rentis enhanceable, 


E Oo, the enhancement which has been decreed is neither fair nor 
«equitable. 
Mooke J ; i 
heri í In so far as the first of these questions is concerned, there 


is, in our opinion, no substance in the contention of the appellants, 
The tenancy was created so far back as the 2nd November 1817. 
No document of that date, however, is forthcoming, and the 
precise purpose for which the lease was granted cannot be 
ascertained from direct evidence. On the 21st October 1843, 
the tenancy was transferred and the transfer was recognised 
by the landlords, On the 12th August 1848 a quantity of land 
was added to the tenancy, but the rent was assessed at the same . 
rate as in 1817. Onthe 2oth May 1863, there was a re-settlement ;, 
the land was classified and the rent was assessed.at a rate higher 
than that of 1817 and 1848. In 1883, additional rent for excess 
land was successfully claimed by the landlords ; for first class. 
land, rent was assessed at the same rate as in 1863, while, for 
second class land, rent was assessed at a lower rate. The area 
included in the tenancy in 1817 was more than roo bighas and 
theland now in the occupation of the defendants is said to 
exceed a thousand bighas. Under these circumstarces, the 
District Judge has held that section 5, sub-section (5) of the 
Bengal Tenancy Act is applicable, and the landlords start with 
a presumption in their favour that the position of the defendants 
tov is that of tenure-holders. The learned vakil for the appellant, 
has, however, in the course of his careful and exhaustive 
argument, contended that the history of the tenancy subsequent 
to the creation thereof indicates that the land was used by the 
defendants as agricultural raiyats. It may be conceded that, as 
was laid down by this Court in the cases of Promotho Nath Kumar 
v. Nilmani Kumar (1) and Promoda Nath Roy v. Astsuddty 
Mandal (2), where the terms of the original grant are ambiguous 
or the terms upon which the tenancy was created cannot be 
proved by direct evidence, the subsequent conduct of the 
parties may be considered with a view to determine. the 
nature of thetenancy. The District Judge, however, has found 
upon the evidence that a considerable portion of the land has 
been brought under cultivation, not by the defendants but by the 


(1) (1811) 140, L. J 88, 15 0, W. By O08 cont note, 
(2) (1901) 18 0, W, N. 835, 


C 
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tenants settled by them on the land, and from this circumstance 
he has drawn the inference that the defendants have treated 
themselves as tenure-holders rather than, as occupancy raiyats. 
In our opinion, the view adopted by the District Judge is 
well-founded and the circumstances upon which he relies 
justify the inference that the defendants are tenure-holders 
and that the tenancy in its inception was created for agricultural 
purposes: Durga Prosunno v. Kalidas (1) and Laidley v. Gour 
Gobind (2). The first contention of the appellants must 
consequently fail. 


In so far as the second contention of the appellants is 
concerned, it has been argued, upon the authority of the 
decision in Robert Watson & Co. v. Radha Nath Singh (3), 
that the rent must be assumed to have been fixed in perpetuity. 
Reference has also been made to the cases of Golam Al v. 
Gopal Lal Thakoor (4M Soorasoondery v. Golam Ally (5) and 
Huro Prasad v. Chundee Churn (6). Stress has been laid upon 
the fact that the tenancy here was created for the purpose of 
reclamation, that it was not limited in duration, that it descended 
from father to son and from son to grandson, that the rent 
fixed upon the excess land at one stage was based on the initial 
rate, that the rent was progressive, and that on one occasion, 
at any rate, a transfer by the tenant was recognised by the 
landlords, Reliance has also been placed upon the circums- 
stance that in 1864 the tenants professed to be permanent 
tenure-holders and executed a permanent sub-lease which is 
still in force... We are of opinion, however, that these facts are 
Òf no assistance to the appellants, because it has been conclusively 
proved thatin one instance, that is, on the 20th May 1863; 
the rent was enhanced and.the enhanced rent has been hitherto 
paid without protest. The inference which might legitimately 
be drawn from the other circumstances in favour of the fixity of 
rent, has thus been completely negatived by proof that the 
rent was on one occasion enhanced and that the tenants 
submitted to such enhancement. The view of the District 
Judge that the rent has not been fixed in perpetuity and is 
enhanceable, is clearly well-founded and must be upheld. 

. Insofaras the third ground urged by the appellants is 
concerned, we are of opinion that the appeal must be allowed, 


(1) (188!) 8 O. L. B, 449. (4) (1868) 9 W, R. 85, 
(3) (1885) L L. B. 11 Oalo, 501. (5) (1878) T si ms B. s foot note ; 
1 


(8) (1908) 1 O, b, J, 573. (8) (1888) 1. L, R.B “alo, 506, O” 
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as the District Judge has not given effect to the provisions: 
of section 7 of the Bengal Tenancy Act. Sub-section (1) of 
that section provides that the rent of a tenure-holder liable to 
enhancement may be enhanced up to the limit of the customary- 
rate payable by persons holding similar tenures in the vicinity. 

No customary rate has been proved in this case,.and this: 
aspect of the case need not be further considered. Sub-section (a) . 
provides that where no customary rate exists, the rent may, 
subject to any contract between the parties, be enhanced up to 
such limit as the Court thinks fair and equitable. Sub-section (3) 
then lays down that in determining what rent is fair and 
equitable, the Court shall not leave to the tenure-holder as. 
profit less.than ten per centum of the balance which remains. 
after deducting from the gross rents payable to him the expenses 

of collecting them and shall have regard to (2) the circumstances 
ünder which the tenure was created, for instance, whether the 
land comprised in the tenure or a great portion ofit was first 
brought under cultivation by the agency or at the expense of 
the tenure-holder or his predecessor in interest, whether any. 
fine or premium was paid on the creation of the tenure, and 
whether the tenure was originally created at a specially low 
rent for the purpose of reclamation ; and (å) to the improvements. 
if any, made by the tenure-holder or his predecessor in interest. 
In the case before us, the land comprised in the tenure has been. 
brought under cultivation by the agency and at the expense 
of the tenure-bolder or his predecessor in interest ; but there is, 
no evidence to show that any fine or premium was paid -op the 
creation of the tenancy, nor, so far as we can gather, is there 
evidence. to show that the rent originally fixed was specially 
low inasmuch as the tenancy was created for the purpose of 
reclamation. The Court has also to take into consideration 
the fact that improvements have been effected on the land 
by the tenure-holder or his predecessor in interest. Sub-section (4) 
finally provides tbat if the tenure-holder himself occupies any 
portion of the land included in the area of his tenure or has 
made a grant of any portion of the land either rent-free or at 
a beneficial rent, a fair and equitable rent shall be calculated 
for that portion and included in the gross rents aforesaid. In 
the present case, as we have already stated, a sub-lease, wag 
granted by the defendants or their predecessors in interest 
on the 15th June 1864. The plaintiffs contend that, this 
$ub-lease is fictitious, Upon this aspect of the. case, we have no 
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express finding by the District Judge. If the lease was. not 
fictitious aud if the rent was not beneficial, under sub-section (3) 
the landlords would be entitled to q fair and equitable rent on 
the basis of the rent payable to the defendants under the 
sub-lease of the 15th. June” 1864. On the other hand, if the 
sub-lease, was fictitious and had been granted at a beneficial rent, 
the plaintiffs would be entitled to call upon the Coürt to assess 
fair and equitable rent on the basis of the collections made 
from the land. The case has not been considered from. the 
Various points of view just indicated. Besides, the profit left tó 
the tenure-holders is, under the circumstances of the case, not 
sufficient. The decision of this Court in the case of Ram 
Kumar Singh v. Robert Watson & Co. (1) shows that a Court 
may, if the land has been improved at considerable expense 
by the tenure-holder himself, leave him a profit of as much as 40 
per cent., though in Hem Chunder v. Kali Progunmo (2), only 
20 per cent. had been left as the profit of the tenure-holder. 
The position is that the rent has been enhanced from Rs. 500 
to Rs. 1,425 ; in other words, the rent as settled is nearly ‘three 
times tha rent now payable by the tenure-holders : enhancement 
to this extent cannot be justified, and the matter requires care- 
ful investigation, f 

The result is that this appeal is allowed, the decree of the 
District Judge set aside, and the case remanded to him in order 
that the question of the extent to which the rent should be 
enhanced may be determined afresh. The District Judge will 
be at liberty to take fresh evıdence upon any point in controversy 
between the parties, such evidence to be taken either by himself 
or under his direction by the Subordinate Judge. The costi 
of this appeal will abide the result. 


A. T. M. l ; Case remanded. 


(1) (1904) 9 O. W. N, 884. 
(2) (1908, L L, R. 80 Calo, 1088; 8 O, W. N. 1. 
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. Before Sir Asutosh Mookes jer, Knight, Fudge, and Mr. Fusice 
Beachcroft. 
AKTOWLL 


vU 


TARAK NATH GHOSE.* 


‘Bengal Tenancy Aot (VILI of 1885), Beo. 106—Selemant of fair and 


equitable rant — Rent mod by agreemont— Collection PENi- ARMA: 
bility in eridsnos—Ncidenco Aot (I of 1878), Boc. 84. 


The provisions of section 105 of the Bengal Tenancy Act are sscitaabin 
not only when no rent has been fixed bat also when the rent has been fixed 
by agreement of parties. 

In an application under section 105 of the Bengal Tenanoy Act for eile 
ment of fair and equitable rent, the landlord filed certain collection papers 
for showing varlation of rent from time to time, The collection papers were 
produced by an offleer of the landlord who deposed that they were in his 
custody, There was no evidence as to who wrote those papers, nor as to who 
collected the rent, There was-nelther any evidence to show when and by 


whom the entries in the collection papers wore made : 


Held, that the collection papers were inadmissible in evidence. 
Bolact Khan v. Rash Bokaree (V) dissented from. 

Surnomayi v. Johur Mahomed (8) followed, 

Cases on the point conmdered. 

Appeals by the Tenants Defendants. 

The plaintiff landlord, after the final publication of the 
record of rights in which the tenants were entered as occupancy 
raiyats, applied under section 105 of the Bengal Tenancy Act, 
for settlement of fair and equitable rent. The defendants 
resisted the claim principally on the ground that they held at 
fixed rates of rent. The Courts below passed a decree in favour 
of the plaintiff. Hence the present appeal. 

Babus Provas Chandra Mitler and Susi] Madkub Mallik 
for the Appellants. 

Babus Umakali Mukerjee and Nares Chandra Sua. for 
the Respondent. 


The judgment of the Court was delivered by 


Mookerjoe J.—This is an appeal on behalf of the tenants ] 
defendants in a proceeding under section ros ofthe Bengal 
Tenancy Act. After the final publication of the record of 
rights, in which the tenants were entered as occupancy rayats, 

* Appeals from Appellate Deareea Nos. 1079 to 1088 of 1909, against tha 
deoision of J. ©, Twidell, Bsq. District Judge of Bhagalpur, dated the 23nd 


January 1909, MEM that of Babu Satis Chandra Bose, Settlement Officer, 
Bhagalpur, dated the 27th June 1908, 


(1) (£974) 33 W. B, 549. (8) (1889) 10 O, L, B, 548 - 


a 


P uin 


+ 


Vor. XVI.] HIGH OOURT. ' - 


the plaintiff landlord applied under section 105 for settlement 
of fair and equitable rents. Tne defendants resisted the 
claim principally on the ground that they held at fixed rates 


* of rent and their rent was consequently not liable to enhance- 


ment. This objection has been overruled by the Courts below 
and a decree made in favour of the plaintiff. In this appeal 
that decree has been assailed substantially on two grounds ; 
namely, frst that the proceeding was not maintainable tnder 
section 105 of the Bengal Tenancy Act and that the proper 
remedy of the landlord was by way of a suit for enhancement 
of rent under section 30 of the Bengal Tenancy Act ; and 
secondly, that the decision of the Settlement Officer, confirmed 
on appeal by the Special Judge, is based on evidence inad- 
missible in law. 

In so far as the first of these contentions is concerned, 
there is clearly no substance in it. The appellants have con- 
tended that a proceeding under section 105 can be instituted 
only when there is no rent payable by the tenant to the landlord 
under the terms of a contract between the parties ; in other 
words, that the provisions of section 105 are applicable only 
when no rent has been fixed by agreement of parties. This view 
is negatived by sub-section 4 of section 105 which provides 
that in settling rents under the section, the Revenue Officer 
shall presume, until the contrary is proved, that the existing 
rent is fair and equitable and shall have regard to the rules 
laid down for the guidance of the Civil Court in increasing or 
reducing rents, as the case may be. The appellants have con- 


none abe" 
— vw tended that the rejection of their view leads to an anomaly, 


namely, whereas a decree in a suit for enhancement of rent 
under section 30 is liable to be challenged by way of a first and 
a second appeal, an order for settlement of rent under section 105 
can be challenged by way of a first appeal only, as provided in 
section 109A of the Bengal Tenancy Act. ln our opinion, there 
is really no anomaly involved in this result. The Legislature 
intended that asin a proceeding under section IOS, the :rent 


is settled by a Revenue officer, his decision should not be treated 


in the same way as the decree of a civil Court under section 30. 
The view we take is iu accordance with that adopted by 
Mr. Justice Carnduff in the case of SAeodhani Pandey v. Makarani 
Bens Pershad Koeri (1). The first contention of the appellants, 


therefore, fails. 
o7 1 uot 


(1) (1910, 16 0, L, J. 67. 
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In so far as the second contention of the appellants is 
concerned, it is necessary to premise that their defence was 
that they held at fixed rates of rent. They produced rent 
receipts for 20 years in order to prove that they held ‘at a 
uniform rate of rent for that period, and they relied upon the 
presumption mentioned in sub-section 2 of section 50 of the 
Bengal Tenancy Act; because, notwithstanding the final. 
publication of the record of rights, it was competent to them 
to do so as laid down by a Full Bench in the case of ftrthichand 
Lal v. Basarat Ali (1). As these rent receipts were believed 
by the Court, the defendants became entitled to avail themselves 
of the statutory presumption mentioned in section 5o. The 
plaintiff, thereupon, produced his collection papers to show 
that the rent had varied from time to time at an earlier period 
of the tenancy. The main question raised in this appeal 
relates to the admissibility of these collection papers. They 
were produced by an officer of the landlord who deposed that 
they were in his custody. No question was put to him as to 
who bad written the papers, nor is their any evidence on the 
record to show, by whom the rents had been collected and 
when and by whom tbe entries in the collection papers had 
been made. Under these circumstances, it has been contended 
by the appellants that these collection papers are not admissible 
under section 34 of the Indian Evidence Act ; reliance has 
been placed on their behalf upon a number of judicial decisions 
to which we shall presently refer, while it has been suggested 
on behalf of the respondents that thereis a copftict of judicial 
opinion upon this subject. 

The cases to be found in the books may be grouped into 
two classes ; namely, first, those that relate to J/amabandr 
papers, and, secondly, those that relate to jamawasi/ba#t papers. 
For our present purpose, there is no difference between these 
two classes of papers, though they are not identical in their 
nature. J'amabandi papers show the quantity of land held by 
each cultivator, its different qualities, its rate of rent for each 
kind, tbe total rent for all the lands in each cultivator's posses- 
sion, and, lastly, the grand total of all the lands of every kind 
held by him. The jateatwasijba&i papers, on the other hand, 
are yearly accounts showing the total rent demandable for the 
current year, the balance of the previous year, the amounts 
collected during the year, and the balance due, With regard 


. (2) (1909) I, L B, 87 Calo, 80, 
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to jamabasdi papers, it was held by this Court under Act II 
of 1855 that they were not independent but merely corroborative 
evidence: Chamarnee Bribes v. Ayenoollak Sirdar (1), Gujyo 
"Koer v. Syed Aalay Ahmed (2), Dhanookdhares v. Toomey (3) 
and Ars&ore Doss v. Pursun Mahtoon (4). The case of 
Chamarnese Brbee v. Ayenoollah Sirdar (1) arose out of a suit 
for enhancement of rent, and the collection papers were produced 
by the landlord to negative the presumption of fixity of rent, 
which arose in favour of the tenants upon proof of payment of 
rentat a uniform rate for the statutory period. In the case of 
Beoy Gobind Burral v. Bheekoo Roy (5), Mr. Justice Jackson 
doubted whether these collection papers could at all be treated 
as books of account. That doubt, however, has not been 
shared by the learned Judges who decided the later cases. The 
decisions in D'Sr/va v. Raf Coomar Dutt (6), &nayetoollah v. Nubo 
Coomar Strcar (7), Reasooddeen v. McAlepine (8) and Watson 
v. Mohendro Nath Paul (9), which are discussed in the 
case of Akshaya Kumar Dutt v. Shama Charan FPatttanda (10), 
where Zaru Patur v. Abinask (11), was doubted, are not 
of any real assistance in the determination of the question 
before us, as there the question raised was, whether samabanat 
papers prepared under Regulation VII of 1822 could be made 
the foundation for enhancement of rent, unless it was established 
that the rent as entered therein had been agreed to and accepted 
by the tenants. With regard to samawasi/bakt papers, it was 
ruled in the cases of Gopal Mundul v. Nobbo Kishen (12), Kheero 
Monee Dossia v. Beejoy Gobind Bural (13), Bejyoy Gobind Burra? v. 
— Bheekoo Roy (15), Sheo Sukaye v. Goodsr Roy (14) and Ram Lall 
Chuckerbutty v. Tara Soondari (15) which were all decided under 
Act II of 1855, that these collection papers were not indepen- 
dent evidence of the condition under which the tenants held. 
Some of these cases, for instance, those of Kheero Monsa Dossia v. 
Besjoy Gobind Bural (13), Gopal Mundul v. Nobbo Kishen (12) 
and Ram Lall Chuckerbutty v. Tara Soondari (15) were suits for 
enhancement of rent in which the landlord relied upon entries 


(1) (1808) 9 W, B. 451. — (8) (1874) 33 W. R. 540. 
(3) (1870) 14 W. R 474. — (0) (1875) 98 W. R. 486. 
(8) (1878) 90 W. R. 142. (10) (1889, I. L B. 16 Oalo. 588. 
(4) (1878) 20 W. B. 171. (11) (1878) I. L, BE & Calo. 79. 
(5) (1868) 10 W. RB. 291. — (13) (1800; 5 W. R. Act X Rul 88. 
(8) (1871) 16 W. B. 158. — (13) (1887) 7 W. R. 588. 
(7) (1878) 20 W. R, 202. — (14) (1887) 8 W. R. 828, 
(15, (1867) 8 W. R, 390, . 


THR CALCUTTA LAW JOURNAL, (Vou. XVI. 


in collection papers to negative the presumption of fixity of 
rent in favour of the tenant. The case of Skid Fershad 
Doobey v. Promothonath Ghose (1) is of no assistance in the, 
solution of the question raised before us, because there the only 
question was, whether, if the tenant called for the production 
of the papers of the landlord, he was not bound by all the 
entries found therein ; and it was ruled that he was so bound, 
as was subsequently laid down by the Judicial Committee in 
the case of Rajeswari Kuar v. Bal Krishan (2). The question 
of admissibility was raised, after the Indian Evidence Act of 
1872 had come into force, in the cases of Bhugwan Dutt 


Fha v. Sheo Mungul Singh (3), Belaet Khan v. Rash Behares = 


Mookerjee (4), Surnomoyt v. Fokur Mahomed Nasyo (5), Roushan 
Bibee v. Hurray Kristo Nath (6), Akhil Chandra Chowdhry v. 
Nayu (7) and Mahomed Mahmood v. Safar Ai (8). In the 
case of Belact Khan v. Rash Beharee Mookerjee (4), Mr. Justice 


“Markby held that section 34 of the Indian Evidence Act had: 


substantially altered the law as contained in section 43 of Act IT 
of 1855, and that in a suit for enhancement of rent, if the 
landlord relied upon the entries in the collection papers to 
negative the presumption of fixity of rent in favour of the 
defendant, no corroboration was needed, inasmuch as it could not 
be maintained that the statements were used as evidence to 
charge any person with liability. This view, however, was not 
accepted by Mr. Justice Prinsep and Mr. Justice Bose in the 
case of Surnomoyt v. Johur Mahomed Nasyo (5) where, as we 
find from an examination of the original record, enhapcement 


was sought by the landlord and was resisted by the tagant =) 


on the ground that he held at a fixed rate of rent. We further 
find that in the cases of Roushan Bibee v. Hurray Kristo Nath (6) 
Akhil: Chandra v. Nayu (7) and Mahomed Makmood v. Safar 
AR (8), which arose out of suits for recovery of rent, 
Sir Richard Garth treated the collection papers as inadmissible 


. under section 34 of the Indian Evidence Act. The only case, 


therefore, decided after the Indian Evidence Act had come 
into operation, which supports the contention of the respondent 
is that of Belaet Khan v. Rash Beharee Mookerjee (4). We 
are not prepared to follow that decision in view of the dissent 
expressed in the case of Surnomoys v, Fokur Mahomed Nasyo (5), 


(1) (1868) 10 W. R 198, 
(2) (1887) I. L R, 9 AU, 718; L R. 141. A. 1432. 


(8) (1874) 22 W. B. 556. (6) (1883) I, L, R. 8 Oalo. 324, 
(4) (1874) 22 W. R, 549. (7) (1888) T, L. B. 10 Gala, 248. 
(5) (1882) 10 O. L. B, 645. (8) (1885) I. L. R, 11 Galo. 407, 
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which has been treated as good law during a period of thirty 
years. If the question were res mtegra, it might, no doubt, 

have been contended with some force that the statements in 
the collection papers produced by the landlord are not sought 

to be used by him as evidence to charge the defendants with 

liability. At the same time, the view adopted by Mr. Justice 
Prinsep and Mr. Justice Bose may clearly be defended upon a 
liberal construction of section 34. To take one illustration, 

in a suit for rent, the matter for enquiry is, whether the rent 

is payable at the sum named by the landlord or at the figure 

alleged by the tenant. Anentry in the collection papers that 
` the rent, on a previous occasion, had been realized at a certain 
rate, does not by itself impose any liability upon the tenant ; 
but taken along with the presumption mentioned in section 51 of 
the Bengal Tenancy Act, it leads to the result that the landlord 
is able to fix a liability upon the defendant. Iu the same way, 
in a suit for enhancement of rent, the matter for enquiry is, 

whether as alleged by the landlord, the tenancy is held at a 
variable rent, or, whether as asserted by the tenant, the land 
is held at a rent or rate of rent fixed in perpetuity. The entries 
in the collection papers of the landlord which go to prove that 
the rent has varied from year to year, although they do not 
directly impose any liability on the defendant, yet ultimately lead 
to that result. From this point of view, the opinion expressed by 
Mr. Justice Prinsep and Mr. Justice Bose in the case of Surso- 
moyi v. Yokur Mahomed Nasyo (1) may be supported, and, we are. 
not prepared at this distance of time to dissent from that view. 
At the same time, we are of opinion that there may be cases 
which show that the law as embodied in section 34 of the Indian 

Evidence Act is not identical with the law as laid down in section 
42 of Act II of 1855. To take a concrete illustration : suppose 
a question arises, whether a person was on a particular date 
present in Calcutta, Evidence is adduced to show that ina 
book ofaccount regularly kept in the course of business, there 

is an entry that he received a sum of money from X in Calcutta 
on that date. That entry would be admissible under the first 
part of section 34, and, apparently no corroboration would be 
needed, as no liability is sought tō be imposed upon him by 
virtue of that entry. But an entry of thischaracter would not 
have been admissible under the terms of section 43 of Act II of 
I855. We, therefore, hold that, in the case before us, the 
jam banti papers ware imoroperly received in evidence, 

(1) (1882) 10 2, L. B, 545, 
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The question next arises, what course should be adopted 
in this view ofthe matter. On bebalf of the appellants it has 
been strenuously contended that the samabandt papers should 
be excluded and that the claim for assessment should be dismis- 
sed. After anxious consideration, we have arrived at the con- 
clusion that this course should not be pursued. The objection 
urged in this Court does not appear to have beeu taken in this 
precise form in the Court of first instance ; and it has been 
forcibly argued on behalf of the respondent that if the objection 
had been taken, evidence of the description contemplated by 
section 34 might have been adduced to make the entries admis- 
sible under section 32 of the Indian Evidence Act. It was 
pointed out in the case of Rampyarabat v. Balaji. Shridhar (1), 
that if a statement js admissible under section 32, corroboration 
would not be needed in terms of section 34. This view was 
accepted by this Court in the case of Dukha Mandal v. Grant (2) 
and is in accordance with the opinion expressed by Mr. 
Justice Norman so far back as 1867 in the case of Kheero Monce 
Dossta v. Bejoy Gobind Bural (3). 

The result is that this appeal is allowed, the decree of the 
Special Judge set aside, and the case remitted to the Court of 
first instance in order that the question of the fixity of rent of 
the defendants may be investigated again. The parties will be at 
liberty to adduce fresh evidence. The appellants are entitled to 
their costs in this Court. We assess the hearing fee at-one 
gold mohur. This order will apply only to the cases of tenants 
who had produced rent-receipts to prove payment of rent at a 
uniform rate for 20 years. Insofar as the other tenants are 
concerned, the appeal must be dismissed with costs. 

This judgment will govern the appeals. Nos. 1081, 1082 and 
1083 of 1909 and similar orders will be drawn up therein. 
Appeal No. 1080 of 1909 is dismissed with costs. We assess the 
hearing fee at one gold mohur. 

A, T. M. Pesce allowed : Appeal No. 1080 dismissed. 
(1) (1904) I. L. 
16 6C, 


(3) (1012) 16 
(3) (1807) 7 W. 
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Before Sir Asutosh Mookerjes, Knight, Fudge, and Mr. Fustice 
Beachcroft. 
CHATTURBHUJ PATNAIK AND OTHERS 
v. 
KRISHNA CHANDRA PATNAIK AND oruzss.* 
Suocassion— Dasi— Dail- Putra— Miiahsharea School, 


If a Sudra governed by the Mitakshara law has a permanent, continuoos 
and exolusive concubine who lives as a member of his family, she is a Dasi, 
and his !llagitimate son by her who is himself brought up asa member of the 
family, sa JDar-Pwrs, within the meaning of the rule laid'down in the 
Mitakshara, 

Ram Saran v. Toh Chand (1) distinguished. 

Appeal by the Plaintiffs. 

Suit for declaration of title. 

The following facts were found in the case: The parties were 
Sudras. The mother of the fifth defendant was brought into 
the house as a maid servant. She was the owner’s permanent 
and continuous concubine and lived in the family. Her son, the 
fifth defendant, was brought up in the family circle as a member 
of the joint family. 

The Court of appeal below held that the fifth defendant was 
entitled to a half share of what would be allotted to a legitimate 
son, Hence the plaintiffs appealed. 

Babus Baidya Nath Dutt and TZarakessur Pal Chowdkry 
for the Appellants. 

Babu Sures Chandra Chakrabarti for the Respondents. 


C. A. v, 
Tue judgment of the Court was delivered by 


Mookerjee J,—This is an appeal on behalf of the plaintiffs 
in a suit for declaration of titleto a half share of the estate of 
one Dadhibahan Patnaik, who was the father of the first plain- 


tif and the grandfather of the other three plaintiffs. The. 


defendants include the grandsons and  great-grandsons of 
Dadhibahan, a widow of his deceased son, as also his illegitimate 
son. The sole question in controversy at this stage is, whether 
the fifth defendant, the illegitimate son, is entitled to a share 
ofthe estate left by Dadhibahan. The Subordinate Judge 
negatived his claim, but the District Judge bas pronounced in 
his favour, The District Judge has found that the parties are 
Sudras, that the mother of the fifth defendant was brought into 


* Appeal from Appellate Decree No, 3886 of 1909, against the decree of `L. 
O. Adami, Esq. District Judge of Cuttack, dated the 38th June, 1909, modifyin 
that of Baba Purns Chandra Altra, Subordinate Judge, Outtack, dated the gerd 


March, 1907. 
(1) (1900) I, L. B, 38 Calo 194. 


* @ 
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the house of Dadhibahan asa maid servant, that she was his 
permanent and continuous concubine, that she has always lived 
in the family, and that her son, the fifth defendant, has been 
brought up in the family circle, as a member of the joint family. 
In this view, the District Judge has held that the fifth defendant 
is entitled to a half share of what would be allotted to a legiti- 
mate son. This view has been controverted on behalf of the 


plaintiffs, and it has been argued that the fifth defendant cannot 
be deemed a Dast-Puira within the meaning of that expression 


as used in the Mitakshara, which admittedly governs this family. 
The text of Yajnavalkya which is the foundation of the claim 
of the illegitimate son is in these terms :—“ Even a son be- 
gotten by a Sudra on a female slave may get a sbare by the 
father's choice ; but if the father be dead, the legitimate brother 
should make him partaker of half a share: one who has no 
legitimate brother, may take the whole in default of heirs down 
to the son of daughters (Yajnavalkya, II. 134; Mandalik p. 220). 
The word which is translated “a female slave" is in the original 
“Dasi.” Upon this text, Vijnaneswar comments as follows 
(Mitakshara by Colebrooke, Chapter I, section 12): “The son 
begotten by a Sudra on a female slave obtains a share by the 
father’s choice or at his pleasure. But after the demise of the 
father, if there be sons of a wedded wife, let these brothers 
allow the son of the female slave to participate for half a share ; 
that is, let them give him half as much as is the amount of one 
brother’s allotment. However, should there be no sons of a 
wedded wife, the son of the female slave takes the whole estate, 
provided there be no daughters of wife, nor sons of daughter ; 
but if there be such, the son of the female slave participates 
for half a share only. From the mention of a Sudra in this 
place, it follows that the son begotten by a man of a regenerate 
tribe on a female slave, does not obtain a share even by the 
father’s choice, nor the whole estate after his demise, but if he 
be docile, he receives a simple maintenance.” The commenta- 
tors on the Mitakshara, namely, the authors of the Subodhini and 
the Balambhatti do not define the term Dasi, but the latter refers to 
the .text of Manu to the following effect (Mitakshara by Setlur, 
Vol I, Page 717): “Ason who is begotten by a Sudra on a 
female slave or on the female slave of bis slave, may, if permitted 
by his father, take a share‘of inheritance : thus the law is settled " 


(Manu IX, 179). : It wil be: observed tbat:the ccmmentators on 
the Mitakshara make no attempt to elucidate the term Dasi. 
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Apararka, another commentator on Yajnavalkya, similarly takes 
the word as not standing in need of any explanation (Ananda- 
sram edition, p. 740). But when we turn to the commentators 
on Manu (IX. 179), we find that two of them, Medhatithi 
and Sarbajnanarain do not take the word Dasi in the res- 
tricted sense of a "female slave." [Manu by Mandalik, p. 1206]. 
It has been argued before us that the term signifies “a 
female slave,” and that as slavery has been abolished in 
British India (Act V of 1843), there can no longer be any 
Dasi-Putra in this country entitled to inherit under the rule 
laid down in the Mitakshara. We are not prepared to accept 
this contention as well-founded. No doubt, slavery bas 
been abolished in this country, but it does not follow that the 
term Dasi should be interpreted in the restricted sense contended 
by the appellants. The decisions in Rahti v. Gavinda (1), Sadu v. 
Batsa (a), Krishnayyan v. Muttusams (3), Har Gobtnd v. Dharam (4), 
Karuppannan v. Bulokam (5), Shesgiri v. Guewa (6), Ramkali v, 
F¥omba (7), Sarasut$ v. Mannu (8), Znderun v. Ramasatemy (9), 
Minakst v. Appakutts (10), dmmayyan v. Chinnan (11), all undoub- 
tedly support, directly or by implication, a liberal interpretation 
of the text of the-Mitakshara. Wilson in his Sanskrit Dictionary 
explains the term Dasa as singnifying a. fisherman, a servant, a 
slave, a Sudra or a man of the fourth tribe. The term Dasi 
is defined by him as applicable to a female servant or slave, the 
wife of a slave or a Sudra. Monier Williams in his Sanskrit 
Dictionary explains Dasias a íemale servant or slave, servant 
maid, whore, or harlot. To the same effect is the definition 
. given “in the Sanskrit Worterbuch by Bohtlingk and Roth, 
Vol III. Col. 604, where numerous quotations are given to show 
that the term Dasa has a much wider meaning than a slave, 
. and the same observation applies to the feminine form Dasi. 
Burnell in the Dayabibhaga of Madhabhya observes that in 
Southern India the term Dasi is applied also to a female dancer 
attached to a temple. In fact, the whole difficulty has been 
created by the rendering of the word Dasi by the expression 
“female slave" by the earliest translators; but as Sir Michael 
Westropp points out in Rakt v. Govinda (12), Mr. Colebrooke, 


(1) (1875) I. L. B, 1 Bom 97. (7) (1908) T. L. R, 80 All, 508, 
(3) (1878) L L. R 4 Bom, 87. (8) (1879, 1. L. B. 9 All. 284, - 
(8) (1888) I, L. B, 7 Mad. 407. — (9) (1889) 18 M. I, A 141, 

(4) (1884) ILL RB. 6 AIL 830. (10) (1909, I L. R 83 Mad. 226. 
(5) (1899, 1. L. B. 98 Mad. 16 (11) (1909) T. L. B, 88 Mad, 866, 
(6) (1889) L L. R. 14 Bom. 282, (12) (1815) L L. B 1 Bom, 97, 
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when he translated the term Dasi-Putra as the son begotten on 
a female slave, must have meant issue by a concubine (Strange 
on Hindu Law Vol. II. p. 68). That the term Dasi-Putra is 
capable of interpretation in a liberal sense is clear from the 
decision of their Lordships of the Judicial Committee in ¥ogendro 
Bhupati v. Nithyanand Mansing (1), which affirmed the decision 
of this Court in ¥ogendro Bhupati v. Nittyanund (2). There is 
nothing to indicate that the claimant in that case was the som 
of a slave in the technical sense of the term ; on the other hand, 
the dates mentioned in the proceedings negative any such 
presumption. Their Lordships of the Judicial Committee held 
that, under the Mitakshara, among Sudras, where a father left 
ason by a wedded wife and an illegitimate son by a Dasi 
(variously translated as female servant or female slave), the 
ordinary rule of survivorship incidental to a family co-parcenary 
applies ; so that the illegitimate son, having survived the legitimate, 
is entitled by survivorship to succeed, on the death of his brother 
without male issue, tothe family estate, which was impartible 
and appertained to a Raj. This decision of the Judicial Committee 
must be pronounced to be erroneous if the contention of the: 
appellants is correct. The case before the Judicial Committee, we 
observe, came from the same district as here, namely, the 
District of Cuttack, and the parties, there as here, were Sudras 
governed by the Mitakshara law. We hold, therefore, that if a 
Sudra governed by the Mitakshara law has a permanent, 
continuous aud exclusive concubine who lives as a member of 
his family, she is a Dasi, and hisillegitimate son by her who is 
himself brought up asa member of the famuly, is a Dasi-Putra, 
within the meaning of the rule laid down in the Mitakshara. 
It has been contended, however, that this view is opposed to the 
decision in Kam Saran v. Tek Chand (3), which is clearly 
distinguishable, because the only question which arose there for 
consideration was, whether an illegitimate son acquires by birth 
a right to the property of his Sudra putative father. There are, 
however, observations in the judgment which are, in our opinion, 
at variance with the decision of the Judicial Committee in 
Fogendro Bhupati v. Nittyanand (1), and when the precise 
question arises again, the matter will require reconsideration. 
Reference has also been made to the cases of Narain Dhara v. 
Rakhal Gain (4) and Kirfal Narain v. Sukurmont (5); these 
(1) (1890) 1. L. B. 18 Oalo. 161. — (8) (1900) I. L. B, 28 Gale, 194 
(2) (1885) I. L. B, 11 Oalo. 702 (4) (1975) L L. R. 1 Calc. I. 
. (5) (1821) I. L, E. 19 Calo 91. 
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cases were decided under the Dayabhaga law and are consequently 
not directly in point; but we reserve our opinion upon the 
question under that law when it arises for consideration. 

The result is that the claim of the fifth. defendant has been 
rightly sustained by the District Judge and this appeal against 
his decree must be dismissed with costs. 

A. T, M. Appeal dismissed. 


E Sir Asutosh Mookerjee, Knighi, Fudge, and 
Mr. Fustica Beachcroft. 
RAJ MOHAN GUHA 


v. 
ALAM GAZI PATWARI.* 
Record of Righis—Amendment— Settlement Officer's ipower—Bengal Tenancy 
Act (VILI of 1885), Beo. 108 A.— Wisake of parties. 

Section 1034 of the Rengal Tenancy Act applies only to Revenue Officers 
specially empowered by the Looal Government in that bebalf. The section 
bas a much wider soope than the correction of obvious errors or incidental 
slips in a Record of Rights, It entitles the Settlement Offloer to correot the 
record where there has been a bonafide mistake; such mistake need not 
necessarily be the mistake of the Settlement Officer; it may very well bea 
mistake made by one of the parties conoerned. Section 1084 In substance 
authorises a Settlement Offloer to reconsider the matter on the merits, 

Where a clerical or an arithmetical error is to be oorrected, the Settle- 
ment Oficer has inherent power to do the needful, 


Appeal by the Plaintiff. 
Suit for rent. 
The material facts and arguments are sufficiently stated 
in the judgment. 
Babu Upendra Lal Roy (for Babu Harendra Narain Mitra) 
for the Appellant. 
Babu Brajendra Nath Chatterjee for the Respondents. 
The judgment of the Court was delivered by 
Mookerjee J.—This iv an appeal on behalf of the plaintiff 
.in a suit for rent. The plaintiff claims rent at the rate of 
Rs. 7-4 as on account of 7 bighas and § cottahs of land in the 
occupation of the defendants. The defendants contend that 
they hold 5 bighas and 17 cottahs on a rental of Rs. 5-13-7 pies, 
and in support of their allegation, they rely npon an entry in 
a Record of Rights finally published on the 29th June 1904. The 
plaintiff, on the other hand, relies on that very record as subse- 


* Appeal from pee Decree No 2598 of 1909, against the decree of 
G. N. Hoy, Kaeq., trict Judge of Tippera, dated the 10th August, 1909, 
affüirming that of Babu Madan i obon Saba, Mune of Ohandpur, dated the 
23rd December 1908 ` 


Angus, 33. 
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quently amended by the Settlement Officer on the 2nd Sep- 
tember 1907. The District Judge has refused to recognise the 
amendment of the record on the ground that it was made without 
jurisdiction. The question in controversy, therefore, is whether 
the alteration in the record was duly made. 


It appears that after the final publication of the Record of 
Rights, fair and equitable rent was settled on the 21st December 
190: in a proceeding under section 105 of the Bengal Tenancy 
Act, at the rate of one rupee per bigha. The tenants were 
dissatished with this assessment and preferred an appeal to the 
Special Judge, which was dismissed on the gth April 1906. Subse- 
quently, it was discovered tbat the area had been erroneously 
put down as 5 bighas and 17 cottahs in the Record of Rights. 
Accordingly, the Settlement Officer, on the and September 1907, 
amended the Record, s0 as to alter the entry about area from 
5 bighas 17 cottahs to 7 bighas and 5 cottahs ; a consequential 
alteration was made in the entry relating to the rent payable. 
The District Judge has held that this alteration was unauthorised, 
first, because under section 108A. of the Bengal Tenancy Act, 
an alteration of this description could be made only within one 
year from the date of the publication of the Record; secondly, 
because such alteration could not be made after an appeal in à 
proceeding under section 105 had been heard and decided by 
the Special Judge. In our opinion, the view taken by the 
District Judge cannot be supported. 


It was taken for granted in the Court below that the 
Settlement Officer proceeded under section 108A of the Bengal 
Tenancy Act; but there is no foundation for this assumption. 
The section'applies only to Revenue Officers especially empowered 
by the Local Government in that behalf. It is not shown that 
the Settlement Officer in this case was so empowered. It is 
further clear that the Settlement Officer could not have acted 
under section 108A, because he amended the record more than 
a year after the date of the certificate of its final publication. 
It is worthy of note that section 108A has a much wider scope 
than the correction of obvious errors or incidental slips in a 
Record of Rights. It entitles the Settlement Officer to correct 
the record where there has been a bonafide mistake ; such mistake 
need not necessarily be the mistakeof the Settlement Officer ; it 
may very well be a mistake made by one of the parties concerned. 
Section 108A, in substance, authorises a Settlement Officer to 
reconsider the matter on the merits. In the present case, where 
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apparently a clerical or an arithmetical error had to be corrected, 
the Settlement Officer, even, if he bad been duly authorised, 
need not have availed himselí of the provision of that sec- 
tion. He may be deemed, therefore, to have acted in the 
exercise of a power inherent in every Court to correct obvious 
errors or incidental slips in its own record. Lord Justice Bowen 
observed in Mellor v. Swire (1), that “every Court has inherent 
power over its own record ; as long as the records are within its 
power, it can set right any mistake im them ; it would be perfectly 
shocking if the Court could not rectify an error which is really 
one of its own ministers." Equally emphatic are the observations 
of Lord Blackburn in Zawrte v. Lees (2) and of Lord Watson in 
Hatton v. Harris (3). Hence the only question for consideration 
is, whether the Settlement Officer had authority to amend the 
Record of Rights at the stage he proceeded to set it right. It 
has been contended that his authority had terminated, because, 
the Special Judge had already confirmed his order upon the 
question of fair and equitable rent in the proceeding under 
section Ios. No doubt, the amount of fair and equitable rent 
must depend upon the area; but, ıt is plain, as stated by the 
District Judge himself, that the substantial matter in controversy 
before the Special Judge was, whether the rate of one rupee 
per bigha was or was not fair and equitable. No question appears 
to have been raised before the Special Judge as to whether the 
area was 5 bighas 17 cottahs or 7 bighas 5 cottahs, Under 
these circumstances, we must hold that the Settlement Officer 
had aythority to correct the record on the and September 1907. 
We are not concerned with the question whether the record 
as amended represented the true state of facts. The only 
effect of our decision is that the landlord is entitled to rely 
upon the corrected record under section 103B (c) of the Bengal 
Tenancy Áct. Butitis open to the defendants to rebut this 
presumption and to establish, if they can, that the record as 
amended is erroneous. This aspect of the matter does not 
appear to have been considered in either of the Courts below. 
The result is that this appeal is allowed, the decrees of the 
Courts below set aside and the case remanded to the Court of 
first instance for retrial. The Court will proceed on the assump- 
tion that the amended record is correct; but it will be open 
to the defendants to rebut this presumption. Each party will 
pay his own costs up to this stage of the proceedings. 
A. T. M. Appeal allowed : case remanded. 


(1) (1883) 80 Ob, D, 389 (347.) (21 (1881) 7 App. 19 (8] | 
am (8) 1893) App. Gas. 547 (560.) — on | 


Mio 


ppeal 
S. B. Chowdhury, Esq. 


THA OALOCTTA LAW JOURNAL. [Vor. XVI. 
Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Carnduf. 


KEDAR-NATH ROY AND OTHERS 
v 


AMRITALAL MOOKERJEE AND OTHERS." 


Hindw Law-—BSucoostlon— Paternal wnole’s daughisr’s son—Great-grandeson of 
groat-groat-grandfather, 

A father's brother's daughter's son has a preferential title as a reveralonary 
heir to that of a great-grandson of the great-greai-grandfather of the deceased 
owner. 

Guru Gebind v. dnand Lal (1) and Digumber Roy v, Moti Lat (3) 
followed. l l 

Appeal by the Plaintiffs. 

Suit for declaration of title, and for recovery of possession. 

Babu Golap Chandia Sarkar (with Babu Sajani Kant Sinka) 
for the Appellants :— 

According to the correct and traditional interpretation of the 
‘Dayabhaga, the only cognates intended by its author.to be intro- 
duced in preference to agnate relations are the three grandsons by 
daughters of the three paternal ancestors,on the analogy of the 
owner’s own daughter's son ; and reciprocally, four maternal rela- 
tions, namely, the maternal grandfather and his three male 
descendants in the male line ; and also his daughter's son. 

The eight daughters’ sons and the sixteen maternal rela- 
tions that are deemed safindas by the Full bench Jin Gooroo 
Gobind v. Anund Lal (1) should be held to occupy the same 
position in the order of succession under the Dayahhaga as under 
the Mitakshara, the Dayabhaga being silent, See Shugwandsen 
v. Myna Baes (3, Collector of Madura v. Moottoo Ramitnga (4) 
and Kerry Kohíanee v. Monu Ram (5). 

But it may be contended that the question is concluded by 
authority ; namely, the Full Bench decision in Digumber v. 
Mots Lal (2). 

The question, however, has not really been decided in that 
case, although it purports to do it. 

The first Full Bench decision in Gooroo Gobind'v. Anund Lal (1) 
by which these eight daughters’ sons were recognised as heirs, did 
not decide their exact position in the order of succession, the 


À from Appellate Deoree No 


1709 of 1909, against the deoroe of 
istrict Judge of Birbhum, dated the 18th May, 1909, 
eonfirming that of Babu Ram Shiromoni Roy Ben, Munaiff, Bolepur, dated the 


8th February, 1909, 
(1) (1870) 5 B. L. R, 15; 18 W, R. F., B. 49, 
(3) 4883, T. L. R. 9 Oalo, 5 (4) Sead 12M. I A BOT (485), 
(B) (1887) HE. M. 1, A. 487 (5) (1878) 10 W. B. 867 (873), 


won 
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reason being that the learned counsel for ihe Sakulya contended 
that they were not heirs at all under the Dayabhaga, but if they 
be held heirs, then they must inherit in preference to his client. 
* But the proper and correct contention should have been,—that 
they are heirs, but as the Dayabhaga is silent about them, the 


Mitakshara rule of succession should apply f.e., they should 


inherit as Bandhus. 
Iu Kashee Mohun v. Raj Gobind (1) the dispute was between 
brother's son's son's son—a Sakulya, and brothers son's 


daughter's.son—a safinda, and it was held that the former 


must be preferred to the latter;—the idea appeared pre- 
posterous that a daughter's son should be preferred to a sister’s 
son, of the same degree—a cognate excluding au agnate of the 
same degree. 

The question was again referred toa Full Bench, but the 
learned counsel who made the admission in Gooroo Gobind v. Anund 
Lal (a), sat as one of the five Judges in Digumder v. Moti Lal (3), 
and it was held that not only.the conclusion, but the grounds 
on which the same was based were binding on the Court, 


and that it was not open to the counsel for the Sakulya’ 


toargue that the grounds were not correct, even if the Court 
was misled by the incorrect translation, and practically he was 
stopped by the repeated observations of the Court that they 
were bound by the first Full Bench. 
It is submitted that this view is not sound: see Quinn v. 
Leathem (4). 
If this view were correct, then the decision of the Full 
- Bench, in Umaid Bahadur v. Udot Chand (5), which held that 
a sisters daughter's son is an heir, was wrong ; because it was 
held by the Full Bench, Overst Koomaree v. Luckhes Naratn (6), 
that under the Mitakshara, a dandAw is a relation of a different 


gotra and allied by funeral oblation of food, f.e, in order. to. 
entitle a person to inherit as daadhku, he must fulfil two condi- 


tions, namely, (1) he must be a cognate relation and (2) he must 
confer spiritual benefit to the deceased by means of offering 
of oblations, and as the sister's son fulfilled the two conditions, 


he was held to be an heir. If the grounds upon which a Full. 


Bench decision is based be binding, then the sister’s daughter's 
son could not be held by Full Bench, Umartd Bakadur v. Udoi 
Chand (5), to become an heir, as he caunot offer funeral oblations 
to the deceased proprietor. 


(1) (1875) 24 W. B. 229 (4) (1901) A. O., 495 (506). 
(3) (1870) 18 W., R. F. B. 40. : (5) (1880) I.L B, 6 Calo, 119, ' 
( (1883) L L B. 0 Calc. 803. (6) (1888) 10 W. R F. B, 76 
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See also Sartaj Kuari v. Deoraj Kuari (1), Naragunty v. 
Vengama (2), and Katama ate v. Srimut Rajah Moottioo 
Vijaya (3). ; 

This question is worthy of reconsideration by your Lord-: 
ships for the following reasons, namely, i 

(1) The question relates to eight daughters’ sons and sixteett : 
maternal relations. Besides, the parties in this case are Hot | the: 
same as in the previous cases. 

(2) The learned Judges and lawyers at the time of the first 
Full Bench had no access to the original texts, and were-miisled by 
reason of the inaccuracy of translation. 

(3) The Daya Tattwa which supplies the deficiencies of the 
Dayabhaga was not then translated into English. 

(4) The Mitakshara law was misunderstood at the time, 
as is shown by the Full Bench decision in Over: Koomaree v. 
Luckhese Narain (4) and Umatd Bahadur v. Udot Chand (5). 

(5) The process of reasoning adopted by the Full Bench in 
Gooroo Gabind v. Anund Lall (6) and the mode of construing 
the Mitakshara and the Dayabhaga have been condemned by 
the Judicial Committee in the Unchastity Case: Montram v. 
Keri Kolitant (7). As to duty of Judges, see Collector of 
Madura v. Moottoo Ramlinga (8). 

(6) Conflict between Principle and Order of Succession, 
G'ooroo Gobind v. Anund Lall (6) at page 62 is admitted. 


The object of Dayabhaga, Ch. xi., is misunderstood, probably 
through mistranslation : there cannot be any doubt in the 
mind of a person reading the chapter in original, that the 
author's object was to lay down a particular order of successzon, 
somewhat different from that of the Mitakshara, specially by 
the introduction of some specified cognates, and leave the law 
as it stood under the Mitakshara as regards the rest ; and not 
to lay down a principle of spiritual benefit. Infact, he has not 
laid down any consistent principle, although he has invoked the 
capacity of conferring spiritual benefit in diverse waysto fortify 
his positions with respect to the succession of particular 
relations :—but no consistent principle can be extracted from his 
references to that capacity. 


(D (1887) I. L. R. 10 AIL 272 (285). 
(2) (1861) OM I. a, 66 (88). 


(B) (1888) 9 AL 1. A. 580 (589). 

(4) (1868) 10 W. R. F. B, 78. 

(5) (1 I. L. R 6 Calc. 119 

(8) (187 is w. R. F. B. 48. 

(T) (1879) L. B. 7, L A. 115 (150) ; I. L, B. 5 Celo. 778 (785). 
(8) (1883) 12 X. I. A, 897 (485). 
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(7 The author understood the weakuess of. his arguments, 


, based ori offering of oblations, and accordingly in the concluding 
portion of the subject, he notices that the learned cannot be 


 * @atisfied with the cogency of that argument. Therefore adds 


, that even if that argument be left aside, the order of succession 
- Jaid down by him is supported m the texts cited by- him, 
Dayabhaga, t1, 6, 33. 

(8) Hindu law being believed to be of divine origin, the 
law as laid down in the commentaries should be administered ; 
and any decision arrived at by reason of the proper materials 
being not before the. Court should not be adhered to, if the 
same be contrary to what appears to be actually laid down in 
the commentary respected by the-people as paramount authority. 

The, maxims Stare decisis and Communis error Jaci. Jus are 
inapplicable to this country, having regard-to. the principles on 
which the same are founded in dcs s to the fact that 
the same do not exist here. . 


: (9) The result of the Full: Bench decision whetéby nia 
are to be preferred to agnates of the same degree-is Opposed to 
every system of jurisprudence and to the very spirit of Hindu law. 


If the matter is deemed res integra the following argument 
$üpports the contention of the appellant i Y. 7 s $m 

Relationship is the foundation of inhéritance :—800 defini- 
tion of Daya, Dayabhaga 1, 5 and Mitakshara: 1, 1, 2,7 Accord- 
ing to both the Schools relations are bers unless expressly or 
by necessary implication excluded. 


. ‘THe Joint Family System is the key not aly to ae 
„but to some other institutions including the doctine of spiritual 
benefit. - i i 


In ancient times when Government was’ not strong, and 
the protection of person.and property depended on the exertion 
of people themselves ; and in consequence, the family, natural 
in its origin, continued joint for many generations as is indicated 
by the definition of Safinda which was the name for members 
.of joint family, and which extended to SEVEn generations. 


The family consisted of agnate male relations and of their 
wives brought from other families, and of their unmarried 
daughters. ; . 

The same cause, namely, capacity to bear arms at an 
. emergency, which enhanced, the importance:of male -members 
and of the increase in their number by recognitjon of ‘secondary 
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sons, reduced the position of women, the weaker ser, and of 
males affected by infirmities of body or mind, and are on that 
account excluded from inheritance, The true meaning of the 
Vedic text excluding women is Devoid of prowess and incompe- 
tent to inherit, women are useless "—See Dayabhaga, 5, 8. 


Each family was a miniature state within itself, and a 
political state in ancient times consisted of families as its units, 
the head of which exercised powers in many respects that can be 
exercised only by the state at present. 


Inheritance was confined to the members of the family. 


Cognates were not originally recognised as heirs at all, 

The human mind appears to have passed through the same 
groove in all places and among all nations. The first Roman 
Code, namely, the Laws of Twelve Tables as well as our Code 
of Manu does not recognise the heritable right of Cognates at 
all: see Manu, ix, 185-187. 

Manu, ix, 186 is not applicable to maternal ancestors at all, 
daughter’s son being fifth in descent. There is nothing in 
Manu’s Code to show that Sraddha ceremony was performed in 


honour of. maternal ancestors. 


But Manu iii, 148 sbows that the maternal grandfather 


was to be invited to the feast given at Sraddha performed in 


honour of paternal ancestors only. 
Manu ix, 127-136 deal with Putrtka-Putra or appointed 


daughter's son, and the context shows that the slokas 132, 133 


and 136 relate to the appointed daughter's son ; but these are 
cited by the Mitakshara, and the Dayabhaga, as authorities 


Whenever it suits the purpose of acommentator he would say that 
you must construe a sloka consistently with the context, while the 
context would be ignored altogether if it stands in his way. 


Cognates are, later on, recognised for the first time as heirs 
by Yajnavalkya, but they are placed after the agnates are 
exhausted. Same is law according to Sunni school. 

The Mitakshara lays down three different modes of deve: 
lution of property, according as the deceased was joint, or 
separated, or reunited after separation. 

The joint family law of inheritance appears to be a survival 
of the ancient law in one respect only, namely exclusion of 
cognates. 

According to the Mitakshara, right by birth of male issue, 
and sprvivorship apply to members of a joint family. 


—— € 


' supporting the succession of the son of a daugbter not appointed, »— 


AG 
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And the law of succession applies when the deceased was 
separate. A different order of succession applies if the deceased 
* was reunited. 


By a fiction of interpretation the Mitakshara, has introduced 


only one near and dear cognate in preference to agnates, namely, 
the Daughter's son. Accordingly, all the cognates other than 
the daughter's son are placed by the Mitakshara after the 
agoates, 

This was the order of succession that prevailed in Bengal 
when the Dayabhaga was written, and Jimutavahana has by the 
same fiction, and upon the analogy of the deceased owner’s own 
daughter's son, introduced the deceased owners father’s, grand- 
father's, and great-grand-father's, daughter's son, and reciprocally 
“ Maternal uncle and the like" which is explained by Srikrishna 
and Raghunandana to imply maternal grand father, maternal 
uncle and his son and grandson. To these may be added the 
mother’s sister’s son, by reason of what is said in Dayabhaga 
and Dayatattwa. 

The passages in the Dayakrama-Sangraha in which brothers 
daughter's son and the like, and the maternal great-grand-father 
and the like are stated as heirs inheriting before Sakulyas’ are 
interpolations, and were not found in many copies of that” work, 
as is remarked by Colebrooke. 


Hence these daughter's son's sons and maternal relations and 
other cognates that are recognised as Bandhus and heirs under 
the Mitgkshara, must be so under the Bengal School also, and 

r -occupy the same position :—and this is supported by Dayatatwa 
xi, 78. 

Dayabhaga xi, vi, 13—21 and 28—33 contain arguments 
in support of the order of succession of the three daughters! sons 
and the five maternal relations laid down in paras down to 
Dayabhaga xi, vi, 12 

These paragraphs are misunderstood by the first Full Bench 
owing to mistranslation ; therein, the author did not intend to 
imply the introduction of any cognates other than those expressly 
mentioned by himself. 


The texts of Baudhayana, Dayabhaga, Ir, r, 37 and of 
Manu, 9, 186, do not convey the meaning, the author sought to 
put on them. No Sanskrit Lexicon can be found in which the 

. word Daya bears the sense of binda. And all daughter's son's sons 
` are fifth, . AE" " 


N 
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Son's or brother’s daughter’s son is not included among 
the relations competent to perform the sixteen Sraddhas ending 
in Sapindikarana. 

. Daughter's sons and maternal relations cannot be sapinda 
as defined in Dayabhaga, 11, 1, 38. 

Dayabhaga, 11, 6, 19 does not give any definition of sapinda 
relationship. 

Dayabhaga, 11, 6, 30 has been mistranslated, and in conse- 
quence, misunderstood by the Full Bench. 

No consistent principle can:be deduced from the references 
to the capacity to confer spiritual benefit in Dayabhaga ch. xi. 


Babus Ram Chandra Majumdar and Harendra Krishna 


Mookerjes for the Respondents: The question is concluded by ` 


authority and should not be reopened. 


C; A. V. 
The judgment of the Court was delivered by 


Mookerjoeo J —Ihe subject-matter of the litigation which has 
culminated in this appeal is the estate of one Jogendra Chandra 
Ray. The plaintifs appellants are the great-grandsons of the 
great-great-grandfather of the deceased owner, while the defen- 
dant is the son of the daughter of the brother of his father. The 
question in controversy is, who has the preferential title as the 
reversionary heir. The Courts below have found in favour 
of the defendant, upon the authority of the Full Bench decisions 
in Guru Gobind v. Ananaa Lal (1) and Dtgumber „Roy v. 


Mot Lal (a). It is not disputed that-if these cases were: 


correctly decided, the claim of the plaintiffs must be negatived. 
But it has been argued that both the Full Benches took an 
erroneous view of the fundamental principles which underlie. 
the Dayabhaga, and consequently arrived at incorrect conclusions. 
On this basis, Sastri Golap Chandra Sarkar has addressed to us 
an able and learned argument to induce us to have the matter 
re-considered by the Full Court. We have anxioualy considered 
his argument, and we are of opinion that if the matter were 
res tnlegra, the view put forward by the appellants would deserve 
consideration. At the same time, we are of opinion that on well- 
established principles, the matter should not be re-opened. The 
law onthe subject has been laid down authoritatively by two suc- 
cessive Full Benches, once in 1870 and again in 1883. Attempts 


(1) (1070) 5 B, L. R. 16 18 W. R F. B. 49, (3) (1889) I, Ta B, 9 Calo, 568. 


r 
~ 
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have previously been made to re-open the matter, but have naver Orv, 
been successful. (See, for instance, Dinonath v. Ckundi Koch (1), 1913. 

» wherein 1889 Mr. Justice Banerjee stated that the question Kao aii 
must be deemed settled by authority). Ia these circumstances, s. 
we are clearly of opinion that we should act oa the principle stated Ms 


by Lord Cranworth in Young v. Robertson (a)in the following —— — Meskerjee, J, 
terms: f There is another duty incumbent on all Courts, aud 
pre-eminently upon a Court of ultimate appeal, and which 
bas been invariably observed, namely, that as regards those rules 
which regulate the settlement and devolution of property, those 
Courts which have to interpret instruments and acts of parties, 
must take care to be very guarded against letting any supposed 
notions as to the inaccuracy of any rule which has in fact been 
acted upon, induce them to alter it so as to endanger the 
security of property and titles.’ This doctrine has been 
recognised by their Lordships of the Judicial Committee in 
Sri Raja Rao- Venkata v. Court of Wards (3), though they did 
not apply the doctrine to that particular case, because there 
had not been such a long course of uniform decisions as ought 
not to have been reversed and the law altered. l 

The result is that the decree of the District Judge is 
affirmed and this appeal i with costs, - . 
A. T, M, Appeal dismissta:. 


(1) pesu 18 C. L. J. 14. -(3) (186%) 4 Mao, H ee 
(3) (1890) L, R. 26 L A, 88 (96); 30 W, N, 415. 


Before Sir Asutosh Mookerjse, Knight, Yudge, and Mr. Sustice 
Beachcroft. 


MADHU SUDAN MANDAL O 
v. 
~ RADHIKA PROSAD DAS.* 
Limttation—Adcerss ponmesrion—Permanont lease by shobaii—Grant not August, 37, 8 $8, 30, 
beneficial, 


A mit by a shebadt for recovery of posscesion of land covered by a permanent 
lease, granted by his predecessor in interest withont any legal necessity, and not 
for the benefit of the endowment, is barred by limitation, if brought more 
than 19 years after the grant, 

Each succeeding shebait does not acquire a fresh start for the purpose of 
Hmitation, 

Denodar Das v. Lahhan Das (1). followed, 


© Appeal from Appellate Decree No. 2517 of 1910, against the deoree of B. B, 
Ohowdhuri, Esq. District Judge of Birbham, dated the Brd June, 1910, affirming 
that of Babu Ram Narain Barker, Subordinate Judge of Birbhum, dated the 
80€ December, 1909, * 

. (U,(1910) L L, B, 97 Cale, 685, ' 


1918, 


Jj 


Augus, 20, 
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Appeal by the Defendant. 

Suit for declaration of title to Jand, for cancellation of a 
permanent lease and for recovery of poasession. 

The disputed property: was a part of an endowment. It 
was wrongfully granted in uini on the 9th September, 1848 
by the then shedazt, who died in 1855. He was succeeded by 
another sAeba:t who retired on the 17th November, 1903 in 
favour of the plaintiff. The Courts below concurrently decreed 
the suit. Hence this appeal. 

Babus Dwarka Nath Chakrabarti, Hemendra Nath Sen and 
Sachidanand Gupta for the Appellant. 

Babu Bepin Behary Ghose for the Respondent. C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.— This is an appeal on behalf of the defendant 
ina suit for declaration of title to land, for cancellation of a 
permanent lease and for recovery of possession. The plaintiff, 
who sues as sebati -of Issur Radha Damodar Thakur, alleges 
that the disputed property is part of the endowment of the 
idol and was wrongfully granted in putt on the 9th September 
1848 by Utsabananda Das who was at that time the sebati. 
Utsabananda died in 1855 and was succeeded by Gour Das who 
retired on the 17th November 1903 in favour of the plaintiff. 
The plaintiff contends that the lease was granted for a- small 
premium of Rs. 91 and at an inadequate rent of Rs. 67-2-7.per 
annum, thatthe alienation was without legal necessity and in 
no way beneficial to the endowment, and that consequently 
itis not binding upon the endowed property in his hands. 
The defendant resisted the claim on the merits and pleaded 
the bar of limitation. The Courts below have concurrently 
decreed the suit. Onthe present appeal, that decree has been 
assailed on the ground that the suit is barred by limitation, 
The case for the appellant in substance is that at the date 
of the commencement of the suit, the plaintiff had no subsisting 
title, because the title had been extinguished by adverse 
possession at a time when the Limitation Act of 1859 was in 
force and possibly atan earlier period when Regulation LUI of 
1793 was in operation. In support of this view, reliance -has 
been placed principally upon the cases of Luchmes Buksh v. 
Runjeet Ram (1), Fatimatuinissa v. Sundar Das (2), Fagamba 
y, Ram Chandra (3) and Damodar Das vw. Lakhan Das (4). On 


(1) (1878) 18 B. L, R. 177 ; 20 W, B. 8765. 

(2) (1800) L. R, 37 I. A. 108 T. L, B, 37 Calo, 1001. | 
(8) (1903) I. L. B. 81 Calo. i : 5 
(4) (1910) L I, B, 87; Calo, "685 L Be E A. MT, 
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behalf of the respondent, it has been contended in answer to this 


argument that a lease granted by a shebart in excess of his © 


authority does not hold good beyond the term of his office, 
and that each succeeding shedast acquires a new cause of action 
which he can enforce within the statutory period calculated 
from the date when he assumes charge of the office. In 
support of the contention that a lease granted by: a shedaz? in 
excess of his authority does not continue in operation beyond 
the term of his office, reliance has been placed upon the cases 
of Radhaballab v. Surat Chandra (1), Arruth Misser v: 
Juggurnath (a3, Bunwaree Chand Thakoor v. Mudden Modsun (3); 
Ram Chandra v. Kashinath (4) and Prosunno Kumar Adhikari v. 
Saroda Frosunno Adhikari (5). Reference has also been made 
to the observations of the Judicial Committee in the case of 
Abhiram Gossain v. Shama Charan Nand: (6). In support of the 
view that each succeeding shedast acquires a fresh cause of action, 
reliance has been placed upon the cases of Frosunno Moyee 
Dossee v. Koonjo Beharee  Chomdhree (7), Mohunt Burm Saroop 
Dass v. Khashes Fha (8), Ram Churn Tewary v. Protap Chundra 
Dutt Fha (9), Mahomed v. Ganapati (10) and Vedapuratsa v. 
Vallabka (11). It has been conceded, however, by the learned 
vakil for the respondent in the course of the able argument which 
he has addresed to us on this part of the case, that the contrary 
view has been taken by this Court in the case of Nilmony Singh 
y. ¥agabandhu Roy (12). The question raised is not free from 
difficulty, and, if it had. not been, as we shall presently show, 
concluded by the decision of the Judicial Committee in the case 
of amodar Das v. Lakkan Das (13), a good deal could have been 
reasonably urged in support of the view that each succeeding 
shebatt acquires a fresh cause of action with reference to the 
terms of section 14 of Regulation II of 1793 and section 2 of 
Act XIV of 1859. In the case before the Judicial Committee, 
debutier property was divided between two persons, each: of 
whom claimed to be entitled to the office of Mohunt. This 
distribution continued in operation for more than I2 years 
during their lifetime, After the death of the senior chela, the 
successor in office commenced an action for recovery of the 

(1) (1826) 4 Mao. Bol. Hep. 151. l mM 

(2) (1873) 18 W. B. 489, 2 (1894) L L. B. 19 Bom, 391. 

(8) (1878) 31 W., B. A1, ) (1898) 1, L R 22 Calo. 989, 


(8) (1900) I. L, R 88 Calo 1008 (1018) ; y B. 86 L A, 148, 
(7) (1864) W R 187. 


(8) (1878) 20 W. B, 471, (11) (1890) T. L. R. 18 Mad. 402, 
(9) (1886) 3 O, L. J. 448. o7 03) (896) I. L. R. 28 Calo, S an 
.Q0) (1889) L L. R, 18 Mad, 277, ~ (15) (1910) L L, R. 37 Cals, 
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property. It was contended that time ran as against him 
from the date when he obtained possession ofthe office, and this 
view was accepted by the Subordinate Judge. When the matter 
was brought up to this Court on appeal, reliance was placed in 
support of this view upon the decision in Arruth Misser v. 
Fuggurnath (1). This Court, however, held on the authority 
of the decision in Vilmony Singh v. Fagabandhu Roy (2) that 
adverse possession had commenced from the date of the distribu- 
tion of the property and had not been interrupted by the death 
of the original Mohunt and the succession of the new Mohunt to 
the office. In this view, the decision of the Court of first instance- 
was reversed and the suit dismissed. When the case was taken 
on appeal to the Judicial Committee, reliance was again placed 
upon the decision, on the one hand, in Arrutik Misser v. 
Fuggurnath (1), and, on the other hand, in Nimony Singh v. 
SXagabandks Roy (2). Their Lordships of the Judicial Committee 
held that adverse possession had commenced and had continued 
uninterrupted from the time of the original distribution of the 
property, and, in this view affirmed tbe decree of this Court. 
In our opinion, in view ofthis decision it is now impossible to 
maintain the position that each succeeding -s&ebar? acquires 
a fresh start for the purpose of limitation. This conclusion may 
be supported on the analogy of the principle recognised under 
the Limitation Act of 1859 that adverse possession which bars 
a widow also bars the reversionary heir: Nobia Chuwder v. 
Jssur Chunder (3) approved in Amirtolal v. Rajoneekant (4), 
and Hart Nath v. Mothur Mohun (5). The learned vakil for the 
plaintiff contends, however, with great earnestness that this view 
of the law may prove disastrous to charities, because ifa dishonest 
trustee continues in office for twelve years after an improper 
alienation for value, the trust would be left without a remedy. 
But there is no real hardship, for as soon as a breach of trust 
is committed, it is open to the beneficiaries or the persons 
interested in the maintenance of the debwiter, to take suitable 
steps for a declaration that the alienation is invalid, for the 
enforcement of the trust, and, if need be, for the removal of the 
trustee ; if they sleep over their rights, they cannot be allowed to 
contend that each successive trustee should get a fresh start 
from the date of his appointment ; in other words, that there is 


(1) (1872) 18 W. B. 489. 
o 1896) I. L B. 38 Calo. 586, 
) hiesa g W. a 508. 
B.214A Ha IDA. B. 10. 
. Q809) L LR, 31 Oa 8; L.R 90 L A, 188, jos 
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no period of limitation for setting aside improper alienations for 
value made by a trustee. 

It has not been disputed that if the principle of the decision 
in Damodar v. Lakhan (1) is applied, the claim of the plaintiff 
is barred by limitation. As already stated, the putni was created 
on the 9th September 1848, and it is immaterial whether adverse 
possession is deemed to have commenced from that date or 
from the time of the death of the grantor in 1855; the title 
to annul the puins was extinguished in 1867 at the latest. But 
. the learned vakil for the respondent suggests that the case 
of a putini may possibly be distinguished from the case of a sale. 
In our opinion, no substantial distinction in principle can. be 
recognised between the two cases. Nor are we able to accept 
the view that the decision of the Judicial Committee in Damodar 
v. Lakshman (1) should not be followed because it is inconsistent 
with the earlier decision in Abhiram v. Skyama Charan (2). 
It appears that after.the case of AbAtram v. Shyama Charan (a) 
which was decided on the aoth July 1909, the Judicial Committee 
took a contrary view in /skwar Shyam Chand v. Ram Kanas (3), 
and on the 15th June 1910, on review, recalled their judgment in 


that case (4) which was finally decided on the 28th February 1911, 


in accordance with the case of Abhiram v. Shyama Charan (2) ; 

meanwhile, before the application for review in /shwar Shyam 

Chand v. Ram Kanat (3), judgment was given in Damodar Das 

v. Adhikari La&han (1) on the 7th June igro. This circum- 

stancecannot affect the binding character of the decision in 

Damodar v. Adhikari Lakhan (1), and we are bound to follow it, 

in the present case. | 

The result is that this appeal is allowed, the decree of the 

District Judge set aside, and the suit dismissed with costs in all 

the Courts. 

A. T. M. Appeal allowed, 
(1) (1910; L, B, 87 L À. 147; L L, B, 87 Oale, 885 ! 
(3) (1909) L. 8, BB I A. 148 ; 100. L. J. 348. 

(3) (1910) 14 O. L, J. 388 ; L. B88 I. A. 76. 
(4) (1810) 14 O, W. N. $44, a. n. 
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Before Sty Asutosh Mookerjee, Knight, Judge, and 
Mr. Fustice Beacheroft. 


RAJA PADMANAND SING BAHADUR 
U 


RAMA PRASAD MALVI.* 


Attachmant— Annnity, right te—Oinl Procedure Cose (Act V of 1008), Seo, 60— 
Personal right —Rostratnt on alienation—Inioluntary sale— Parson paying 
anenity, {f compellable to pay in Court. ` 


A well-marked distinction has been recognised between a right to recaive 
& sum of money for purposes of maintenance properly so called. and a right 
or interest in property which’really forms a fund or estate out of which an 
annuity is periodically paid to the grantee; in the former case, s purely 
personal right 18 created which may be properly deemed inalienable; in the 
latter case, an interest in property is created which oan be deemed alienable, 
Whether a particular grant falls within the scope of the one principle or the 
other, must depend upon its terms 
A deed of conveyance by a father in favour of his son for consideration 
provided for payment of specified debis, and tbe son agreed to pay to bis father, 
he vendor, during hw life, a monthly sum of Rs, 4,000 and two annual sums 
of Bs, 2,000 and Bs. 1,200 respectively. These sums were made first charges 
upon the estate in the bands of the son, subject to the then existing mortgage 
executed by the vendor himself. The deed contained a oovenant tbat the 
allowances were payable to the vendor personally and wonld be absolutely 
incapable of transfer in any form whatever : : 
Held, that the right of the vendor to receive the annuity was saleable 
property within the meaning of section 60 of the Code of Civil Procedure (1908) 
and could not be regarded asa right to future maintenance within the moaning 


-of clause (*) of the proviso to that section ; it wasa valuable Interest In property. ` 


The covenant in the deed as regards inalienablity of the allowance, was 
illegal as it was a restraint on allenation. The restraint does not bar a 
compulsory sale at the Instance of the creditor. 

A restraint on voluntary alienation, even if validly imposed, does not 
nesesmarily imply a restraint against involuntary alienation. 

Rochford v. Hackman (1) and Joel v. Mills (2) referred to. 

A decree-holder is entitled to attach and sell the right to receive the 


allowance. Tho purchaser at the sale will soquire the right of the judgment- 


debtor ; but before that event takes place, the manager of the Court of Wards 
in whom the estate of the oovenantee vested, cannot be called upon to 
pay the money into Court, month by month; nor can a recelver be appointed 
to receive the money, month by month. 


Appeal by the Judgment-debtor. 

Application for attachment of annuity. 

The material facts and arguments appear from the judgment. 
* Appeal from Original Order No, 070 of 1911, against an arder of Babu 


Kishor! Mohon 8 Subordinate Judge of Bhagal dated the 20th 
Deoem ber 1911. in 


(1) (TRESI U Hare 478. QD (1887) 8 Ky k J. 488. 


——— 
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Dr. Rash Behary Ghose, Babus Bepin Behary Ghose and 
Debendra Nath Bagchi for the Appellant. 

Mr. S. P. Sinha, Babus Kshetra Mohon Sen and Nares 
Chandra Sinka for the Respondent, C. A. V, 

The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order in 
execution proceediogs. The antecedent histcry of the litigation 
may be briefly stated. On the asth September, 1905, the 
appellant conveyed all his properties in favour of his son for the 
payment of bis: debts. The conveyance provided that the 
purchaser would pay the vendor a monthly sum of Rupees four 
thousand, the first.payment to be made on the 1st October, 1905, 
and the payment for every succeeding month, on the first day 
of the month following, between the hours of 1 A.M. and 6 a.m. The 
conveyance also provided for the payment of further sums of 
Rupees two thousand and Rupees .welve hundred annually in 
two equal instalments for specified purposes. The deed further 
contained a provision that the vendor would nót, by mortgage 
or otherwise, seek to charge or alienate the allowarice payable 
to him; and that, on no account and under no circumstances, 
was the allowance to become payable to or demandable by any 
person other tban the vendor or his duly constituted attorney. 
There was also a provision that so far as was consistent with 
the then subsisting mortgages executed by the vendor himself, 
the allowance payable was to be a first charge upon a spcified 
share of the estate. The purchaser died sometime after this 
transaction, whereupon the properties transferred to him vested in 
his widow Sashirama Kumari and are now under the management 
of the Court of Wards on her behalf. On the 4th April, 1910, 
the respondents before us, who held a decree for a large sum 
of money obtained against the appellant on the 13th November, 
1908, applied for execution thereof, They prayed for recovery of 
the judgment-debt by attachment of the monthly allowance of 
Rupees four thousand from the date of application to the date 
of realisation. The judgment-debtor objected that the allowance 
could not be attached before it became due. The Subordinate 
Judge overruled this objection, and issued a prohibitory order 
upon the manager under the Court of Wards, directing him to 
withhold payment of the monthly allowance to the judgment- 
debtor and to deposit the amount in Court as it accrued due 
from month to month, till the decretal amount was satisfied, 


. Upon appeal to this Court by the judgmeut-debtor, the order 
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of the Subordinate Judge was discharged ou the 28th June, 
I9II, on the ground that an annuity, not yet due, is not 
garnishable under the provisions of the law. Raja Padmanund 
Singh v. Ramaprasad Malt (1). Thereupon the decree-holders 
presented an application to the Court below on the 11th 
September, 1911, in which they prayed that the right, title, 
and interest of the judgment-debtor in the monthly allowance 
payable from and charged upon the estate of his daughter-in- 
law might be attached and sold. The judgment-debtor objected 
that the right to the annuity was not saleable property within 
the meaning of section 60 of the Civil Procedure Code of 1908 
and was consequently not liable to be attached and sold. The 
Subordinate Judge has overruled this contention, and has not 
only directed attachment of the annuity but.also issued a pro- 
hibitory order upon the manager under the Court of Wards, 
directing him to bring into Court, month by month, the amount 
ofallowance payable to the judgment-debtor. We are invited 
in this appeal to set aside this order as contrary to law. 

The determination of the question raised before us, depends 
upon the nature of the right created in favour of the judgment- 
debtor by the indenture of the asth September, 1905. The 
deed recites the previous history of the family add the embarras- 
ment of Raja Padmanand Singh when he found himself unable to 
pay his creditors, secured as well as unsecured. Under these 
circumstances, he conveyed to his son all his properties for 


consideration. The transferee assumed payment of specified 


, debts, and agreed, as we have already stated, to pay to his father, 


the vendor, during his life, a monthly sum of Rupees four 
thousand and two annual sums of Rupees two thousand and 


Rupees twelve hundred, respectively. These sums were made 


^ 


A 


first charges upon the estate in the hands of the son, subject 
to the then existing mortgages executed by the vendor himself, 
The deed contained a covenant that the allowances were payable 
to the vendor personally and would be absolutely incapable of 
transfer in any form whatever. On behalf of the appellant, it 
has been argued that the vendor had no saleable interest in the 
annuity, that it was purely personal, and that it is in essence a 
right to future maintenance within the meaning of clause (s) 
of the proviso to section 6o of the Civil Procedure Code of 1908. 
On behalf of the respondents, it has been argued, on the other 
hand, that this right to receive the annuity, the payment whereof 
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was secured by a first charge on the estate in the hands of the son, 
is a valuable interest in property, that the restraint upon alienation 
imposed thereon is contrary to law, and, that, in any event, a cre- 
ditor of the annuitant is entitled, notwithstanding the clause against 
alienation, to seize the property in execution. This is the 
substantial point in controversy in this appeal. There is a 
subordinate point, which would require consideration, if the 
argument of the judgments-debtor fails, namely, if the right to 
receive the annuity be deemed saleable property liable to be 
attached and sold, it is not competent to the Court to issue a 
prohibitory order upon the Manager and to direct him to deposit 
in Court the allowance as it falls due from month to month. 

In so far as the primary question in the appeal is concerned, 
we have arrived at the conclusion, after anxious consideration 
of the matter, that the right of the judgment-debtor to receive 
the aunuity is saleable property within the meaning of section 60 
of Code of 1908 and cannot be regarded as a right to future 
maintenance within the meaning of clause (s) of the proviso 
to that section. The question, whether a right to mainten- 
ance is assignable or not, was considered by this Court in 
the cases of Asad Ali Molla v. Haidar Ah (1) and Tara 
Sundart v. Saroda Charan (2). The judicial decisions on the 
subject, which are by no means easy to reconcile, will be found 
reviewed in these cases. As was pointed out there, a well 
marked distinction has been recognised between a right to 
receive a sum of money for purposes of maintenance properly 
so called, and a right or interest in property which really forms 
a fund or estate out of which an annuity is periodically paid to 
the grantee ; in the former case, a purely personal right is created 
which may be properly deemed inalienable; in the latter case, 
an interest in property is created which can rightly be deemed 
alienable. Whethera particular grant falls within the scope 
of the one principle or the other, must depend upon its terms. 
In the case before us, the substance of the transaction. embodied 
in the indenture of the 25th September, 1905, was that, although 
the appellant conveyed his entire estate to bis son, he retained 
a substantial interest therein, namely, a right to receive there- 
from Rupees fifty-one thousand two hundred annually. It may 
be conceded that there was a personal undertaking by the son 
to pay this money to the father ; but it cannot be overlooked 
that the due payment of the money was secured by a first charge 
upon the estate, a charge which, if necessary, could be enforced 
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by sale of the estate. This plainly is not a mere right to future 
maintenance but a valuable interest in property. It has been 
contended, however, that the indenture states explicitly that the 
right to receive allowance is inalienable and that the allowance 
shall, on no account and under no circumstances, be payable to 
or demandable by any person other than the vendor or his duly 
constituted attorney. In our opinion, the clause mentioned 
seeks to. impose a restraint on alienation, which must be deemed 
illegal, on the same principle on which it has been ruled that 
where the income of trust property is to be paid to A during 
his life, a direction tbat it shall be paid into his own hands or 
that he shall not alienate or anticipate it or that it shall not 
be liable for his debts, is void. Brandon v. Robinson (1), Graves v. 
Dolphin (2), Barton v. Bitscoe (3), Woodmeston v. Walker (4), 
Fones v. Salter (5) and Brown v. Pocock (6). It may be conceded 
that there are observations in some of the cases on the subject 
in the books which may be difficult to reconcile, 7wo Penny v. 
Peyton (7), Zn re Coleman (8), In re Bullock (9) ; but the principle 
recognised by the decisions is that whatever rights, legal or 
equitable, in property, a man has, those rights are alienable ; 
whatevet a man can demand from his trustees, that his creditor 
can demand from him. This view is not opposed to the observa- 
tion of Lord Hatherley in Chambers v. Smith (10), where he did 
not mean to affirm that an alimentary provision is good in 
England, but that by the law of England, if a trustee 
has a right to charge the trusta of a fund against a cestui 
qua trust, he has the same right against the cestui que 
frust’s creditor. No doubt, alimentary funds, that is, spend thrift 
trusts, are recognised in the law of Scotland, as appears from the 
authorities mentioned in the judgment of this Court in Raza 
Padmanund Singh v. Rama Prasad (11). There can be no question 
that they are not recognised in England, and Lord Justice 
Stirling observed in Zn re PFitsrerald (12), that he could not 
appreciate why the English owner of an alimentary provision, 
created by Scotch law, should be held to be incapable of making 
a disposition of it when it comes to his hands, inasmuch as, 
the law of England does not in general recognise any restraint 
as regards the property of a man of full age. It is unnecessary, 
for our present purpose, to consider whether the English or the 


) (811, 18 Ves, 439. (7) (1840) 10 Stm, 487. 
g) (1895) 1 Sım 66 (8) 1888) 89 Ch. D 448, 
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Scotch view ought to be deemed consistent with rules of justice, 
equity, and good conscience. The indenture in the present 
case cannot, as we have already stated, be deemed as a provision 
for maintenance, and its object clearly is to place property 
beyond the reach of creditors. I am not unmindful that spend- 
thrift trusts have been vigorously defended, and probably the 
most forcible presentation of the doctrine of spend thrift trusts 
is to be found in the judgment of Mr. Justice Miller in Nichols v. 
Zatim (1). The learned Judge maintains that the doctrine that 
the power of alienation is a necessary incident to a life estate in 
real property, or that the rents and profits of real property and 
the interest and dividends of personal property may not be 
enjoyed by an individual without liability for his debts being 
attached to it as a necessary incident to such enjoyment, isa 
modern doctrine engrafted upon the Common Law by the Court 
of Chancery for the benefit of creditors. But if the doctrine is 
modern, it is only because such trusts themselves are modern ; 
the doctrine is merely an application of a principle older than 
Taltarum’s Case, As Professor Gray observes, these decisions 
are “a part of the struggle of the law against feudalism and against 
the attempt to give the enjoyment of wealth without its respon- 
sibilities; they are modern only because the special form of 
dishonesty, family pride, and sentimentalism at which they aim, 
is modern." Gray on Restraints, section 168. In the case 
before us, it is further worthy of note that there is no provision, 
in the indenture, against involuntary sale of the right to receive 


allowance, and it cannot be disputed that a restraint on voluntary 


alienation, even if validly imposed, does not necessarily imply a 
restraint against involuntary alienation ; Hochford v. Hackman (2) 
Foel v. Mills (3); aud the restraint, in our opinion, does not 
bar a compulsory sale at the instance of the creditors ; Harton v. 
May '4), Hunt v. Furber (5), Roper v. Roper (6. We must hold, 
therefore, that the right of the appellant to receive the allowance 
is liable to be attached under section 60 of the Civil Procedure 
Code of 1908. The substantial ground on which the appeal is 
based cannot, consequently, be supported. 

It has been urged, however, on behalf of the appellant that 
the Subordinate Judge had no jurisdiction to direct the Manager 
under the Court of Wards to pay into Court, month by month, 
the allowance as it fell due. In our opinion, this contention is 
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well-founded and must prevail. The decree-holder is entitled 
to attach and to sell the right to receive the allowance ; the 
purchaser at the sale will acquire the right of the judgment- * 


debtor; but before that event takes place, the manager cannot 
be called upon to pay the money into Court month by month. 
f this were permissible, a decree-holder who has attached land 
“might claim that the profits from the date of attachment be 
‘paid into Court. In fact, the direction that the money be paid into 


Court is directly contrary to our previous decision in this matter ; 


Raja Padmanund v. Rama Prasad (1);nor can a receiver be 


appointed to receive the money month by month, Lucas v. 


Harris (2, as might bave been done if it had been held 


that the amount of allowance payable for any month was liable 


‘to be attached before it fell due. We direct accordingly that 


the sums deposited by the Manager be paid out to the 


appellant, because they have been brought into Court in 
‘contravention of the previous orders of the High Court. 


The result is that this appeal is allowed in part; the sums 


deposited by the Manager wil be returned to the appellant, 


but the decree-holder will be at liberty to bring to sale the right 


of the judgment-debtor to receive the allowance of Rs. 4,000 a 


month under the indenture of the 2sth September, 1905. As 


the victory bas been a divided one, there will be no order for 


costs in this Court. 


A. T. M. Appeal allowed tn bart. 
.. (0) 0912) 14 C. L J. 137, (3) (1886) 18 Q. B. D, 127. ° 
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` Before Sir Asutosh Mookeryea, Knight, Fudge, and Mr. Y ustice 


Beachcroft 
DIWAN BALMUKUND SAHAI 


E U. 
TARINI SINGH AND oruzns.* 
Ront, suit for—Landlord’s interest, ooasng of, at the tima of suit—Pengal 
Tenanoy Act ( VIII of 1885), Soh. 121, drt, 8 (b)—Arrears, acorual of. 
The question, whether a suit for recovery of arrears of rent has been brought 


by a landlord within the meaning of Article 3 (5,, Schedule III of the Bengal 
end Aot, 1s to be determined with reference to the relation in which the 


vil Reference No. 5 of 1918 by Lala Digambar Lal, Munsiff, Jamul, dated 
geth March 1912 m Rent Suits Nos, 508 and 1083 of 1911. 
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parties stood when the right to sue accrued ; that fa, when the arrears of reni OTL, 
olaimed fell due, , . 1912 


Article 2 (b), Schedule TII of the Bengal Tenancy Act, applies to & sult 
for recovery of rent of & holding by one whose interedt as landlord had’ ceased Diwan Balriukund 
to exist before the-institution of the sult, provided that the arrears olaimed Tarini 1i’ Bingh, 
acorned due to him when he was the landlord of the defendant, he od = 

The material facts are stated in- the following: extract ds 
the Order of Reference. 

‘ Plaintiff, in these two analogous suits, was the Zi:£adar of 
8 anna share of mouzah Katowna up to the year 1316, when 
the period of his lease expired and the mouzah came to the 
Str possession of the proprietor. Within this mouzah, defendant 
in Suit No. 508 holds a jote at Rs. 36-14-10 dam besides cesses; 
and defendant in Suit No. 1083 holdsa jote at Rs. 22-7-6 dam 
besides cesses. Plaintiff, on the allegation of having had separate 
collection, sues in these two suits for recovery of his half share 
of the rents and cesses of the two aforesaid holdings for the years 
r31: and 1316. The defendants in their written statements 
raised certain pleas but none of them' was pressed, The only 
question that was urged on behalf of the defendants in both 
these suits is that the plaintiff not having been the landlord of 
the defendantsat the time the suits were instituted, the suits 
cannot be considered as suits brought by:a landlord against his 
tenants, and, plaintiff cannot therefore, claim the benefit of the 
longer period of limitation provided: by Art. 2 (4) Sch. II of the 
Bengal Tenancy: Act but the ordinary periòd of- limitation 
provided by Art. tro, Sch. L of the general law of limitation 
ought to govern these suits. Accordingly, it is contended that 
the claim for the rents. of the first three quarters of 1315 which 
fell due more than 3. years before the institution of the suits, 
is time barred. i i 

There does not appear to be any authoritative decision 
directly bearing on this point and the question -does not seem 
to me to be altogether free from doubt. The amount claimed 
in both these suits is below Rs. 50; under section 153(5) 
"Bengal Tenancy Act, there will, therefore;be no appeal against 
any decree that may be passed by me in either of these two 
suits. According to Rule 1, Order 46; of the Civil Procedure 
Code, I, therefore, consider it proper at the request of the 
plainzff to refer the’ following question for the decision of the 
Hon’sle High Court : i 

Whether i in a-suit for recovery. of rent of a raiyati. holding 
by one whose interest: as. landlord of the -mouzah “has. ceased 


*- 
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to exist long before the institution of the suit, the period of 
limitation provided in Art. 2(5), Schedule III Bengal Tenancy 


Diwan Balmukund Act is applicable or the period of limitation provided by 


v, 
Turin! Hingh. 


Art, 110 of the general law of limitation should apply. 
My own opinion is that the special limitation provided 


` by the Bengal Tenancy Act cannot apply to a suit by an 


ex-landlord, but his suit should be governed by the ordinary 
limitation of 3 years as provided in Art. 110 of the Limitation Act. 

Article aid), Schedule IIT, of the Bengal Tenancy Act, refers to 
a suit for the recovery of an arrear of rent ina suit brought by 
(č) a sole landlord (ss) entire body of landlords or (s#}one or 
more co-sharer landlords. Evidently, the suit must be: between 
parties who at the time of the institution of the suit stand in the 
relation of landlord and tenant, and does not include a suit 
by one who is not the landlord at the time of the institution 
ofthe suit but might have been so at some previous time. 
The principle of the decision in Mohindra Nath Kalamoree v. 
Kailash Chand Dogra (1) which was a suit for recovery of 
rent by an assignee, seems to me to be applicable with all force 
to a suit for recovery of rent by an ex-landlord. I was referred 
to the case of Sumanta Roy v. Mahadeo Ma&to (2) in which it 
was held that a suit by a Zrcadar after the expiration of his lease 
against a tenant for the recovery of arrears of rent which had 
fallen due during the pendency of his lease can be brought under 
the provisron of the Bengal Tenancy Act. I understand this 
decision to meanthat such a suit is a suit for rent, in the same 
way as in the Full Bench case of Sris Chundra Bose v. Nackink (3) 
it was held that a suit brought by an assignee of a landlord 
against a tenant is a suit for rent, This Full Bench ruling was 
considered in the case of Mohindra v. Katlash (1) and in spite of it, 


^it was held that Art. 2(5), Schedule III of the Bengal Tenancy Act 


does not apply to a suit by an assignee. The ruling in Sumanta v. 
Mahadeo (2) does not, in the same way, decide that the limitation 
provided inthe Bengal Tenancy Act applies to a suit by an 
er-landlord. In the case of Hem Chundra Bhago v. Monmohint 
Dasi (4) it was held that the word "landlord " in section 66 of 
the Bengal Tenancy Act cannot mean an ex-landiord. The 
same meaning ought to be attached to the same word throughout 
the Act and the Schedule attached to an Act is a part of the 
Act. The word landlord used in Shedule III of the Bengal 
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Tenancy Act cannot, therefore, mean an ex-landlord. For these CIE 
reasons I am inclined to hold that an ex-landlord is not entitled. 1912, 
to the period of limitation provided by Art. 2(4), Schedule III Diwan Balmukund 
of the Bengal Tenancy Act, but his suit should be governed i 
by Art. 110 of the general Limitation Act. As the point, 
however, is not absolutely free from diffculty, I refer the ~a 
question for decision of the Hon’ble High Court, 
If the Hon'ble High Court decide the question in favour 
of the plaintiff, both these suits will be decreed in full with costa, 
but if it be decided against the plaintiff, he will get in each suit 
a partial decree for rent and cesses of one quarter of 1315 and 
whole of 1316 together with damage at 25 per cent. and 
proportionate cost. Interest at 6 per cent. per annum will 
run from the date of decree," l 
Babu Kukoant Sahay for the Plaintiff. 
No one appeared for the Defendant. 
The judgment of the Court was delivered by 
Mookerjee J.—This is a reference under Rule 1 of Order September, $. 
46 of the Civil Procedure Code of 1908, Tne question upon 
which our opinion has been sought is formulated in these 
terms: ‘Whether in a suit for recovery of rent of a raiyati 
holding hy one whose interest as landlord has ceased to exist 
before the institution of the suit, the period of limitation, 
provided in Art. 2(%) Schedule III of the Bengal Tenancy Act 
is applicable or the period of limitation provided by Art, 110 
of the Indian Limitation Act of 1908 should apply." 
The plaintiff was an intermediate tenure-holder for a 
term, and the period of his lease expired on the 29h. September 
1909. On the rith Sep:ember 1911, he commenced this suit, 
for recovery of arrears of rent which had accrued due to him 
before the expiry of his lease. Tne tenant contended that as 
the plaintiff ceased to be his landlord before the date when the 
guit was instituted, the provision of Art. 2 of Schedule III of 
the Bengal Tenancy Act could not apply. That article is in 
these terms: “A suit for recovery of arrears of rent brought 
by a sole landlord or the entire body of landlords or one or 
more co-sharer landlords, in all cases where the arrear fell due 
before a deposit was made under section 61, must be insututed 
within three years from the last day of the agricultural year in 
which the arrear fell due.’ The contention of the tenant is, 
that ‘to determine whether this is a suit for the recovery of 
arrears of rent brought by a sole landlord, the Court ought to 
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have regard to the relationship of the parties at the point of 
time when the suit is commenced. In our opinion, this is not a’ 
reasonable construction of Art. 2.. Whether- a suit for the’ 
recovery of arrears of rent bas been brought by a landlord? 
within the meaning of that Article, ought to be determined with 
reference to the relation in which the parties stood when the: 
right to sue accrued, that is when the arrears of rent claimed? 
fell due. Ifthis view is adopted, there is no question that 
Article 2 is applicable. -Tne view we take is supported by the 
principle which underlies the decisions of this Court in the 
cases of Chattraput Singh v. Gopi Chand Bothra (1), Sreemunia 
Ray v. Mahadeo Mahata (2) and Maharaj, Bahadur Singh v. 
Forbes (3). In- thefirst of these cases, the principle was laid 
down that a decree for rent, obtained by the landlord after he has. 
parted with his interest,is a rent decree and is enforceable as 
such. The same principle was recognised in Makara Bahadur 
Singh v. Forbes (3), and it was further-laid down in Sreemunta 
Ray v. Mahadeo Mahata (3) that a suit framed for the recovery 
of such arrears is a suit. under the Bengal Tenancy. Act. It is 
worthy of note that an attempt. made to support. the contrary 
view was not successful in the case of Khetrapal Singh v. 
Arilarthotmoyee Dassi. (4), which overruled the decision in 
Hem Chandra Bhunyo v. Monmohini Dassee (5). In the case 
last mehtioned, it had been ruled that a decree for arrears of rent 
obtained by a landlord at a time when he was the landlord of the 
defendant, lost its character as a rent-decree, if, before execution 
was taken out, the plaintiff had ceased to be the landlord. 
This view, however, can no longer be maintained in view of -the 
decision of the Full Bench in Xhetrapal Singh v. Krita:thormoyes. 
Dassi (4) The Full Bench affirmed the doctrine that the 
character of the decree as a rent-decree is not affected -by 
subsequent .events. Mr. Justice O'kinealy appears to have 
held in the case of Hem Chandra Bhunyo v. Monmohins Dasses (8) 
that as a decree for ejectment obtained by the’ landlord cannot 
be executed against the tenant under section 66. of the Bengal 


-Tenancy Act after he had ceased to be the. landlord, a.decree 


for rent cannot be enforced by a.sale of the holding after the 


,decree-holder has ceased to be the landlord. It is fairly clear, 
however, that there is no analogy between the two classes of 


' (1) (1899) L L. B. 96 Calo, 750 ; 4 O. W, N. 448. 

- (8) (1904) 8 0. W. N. 581. . 
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cases. The landlord who has obtained a decree for ejectment Ovit: ' 
is entitled to execute the decree and obtain possession of thé 191% 


holding, only so long as hé is the landlord; after the tenant has piven Belmukuad 
been ejected, he is entitled to take possession of' the landy only 
because it is included within his property ; when he ceases to: be 
the landlord, he is obviously not entitled to execute the decree indican 
for ejectment. The same considerations, however, do not apply 

to an application for execution of a decree for rent by the sale’. 

of the defaulting holding. -Reference may in this connection 

be made to the case of Sherk Mansar v. Lokenath Ray (1) where 

it was ruled, upon the authority of the decision in Shamasunduree 

v. Brindaban (2), that a suit by an assignee of rent is in essence 

a suit for rent ; the same view was subsequently affirmed by a Full i ol 
Bench of this Court in the case of Srees Chandra Bose v. Nasim 2017 

Quasi (3). In Mahendra Nath Kalamoores v. Katlas Chandra TONS 
Dorra (4), it appears, however, to have been held that although E 

a suit by sh assignee of rent isa suit for rent for the purposes 

of the determination of the jurisdiction of the Court in which 

the.claim can be enforced, it cannot be treated as a suit for rent 

for the purposes of the determination of the-question of limitatiom. 

The case mentioned is not on all fours with that now before 

us, and when the question arises again, it may require reconsidera- 

tion. At any rate, we are not prepared to extend the doctrine 

which underlies the decisionin Mahendra Nath Kalamooreg v. 

Ratlas Chandra Dogra (4) to cases where, as here, the plaintiff, 

upon the expiry of the term of his own lease, seeks to récover 

arrears which had accrued due to him when he was the latidjord 

of the defendant. It is further worthy of note that.the decision 

in the case of Mahendra Nath Kalamooresv. Katlask Chandra 

Dogra (4) was not followed in the case of Shoshee Kumar 

Mirbahar v. Seeta Neth Banerjee (5). We are, therefore, of 

opinion, upon a construction of Art. 2 of Schedule III of the Bengal, 

Tenancy Act, that the provisions ofthat Article apply to a suit 

for recovery of rent of a holding by one. whose interest as 

landlord had ceased to exist before the institution of the suit, 

provided that the arrears claimed accrued due to him: when he 

was the landlord of the defendant. There will be no order, 

for.costs, as the defendant has not entered aie in this 

Court. | 


v. 
Tarini Singh, 


el + mt 
tots 


. (0 (1899) 40. W N. 16: (8) (1900) 4O, W. N 887... , 
(3) (1863) Marshall 199. (4) (1900) 40. W, N. 605... ; 
(0 (1908) I. L, R, 35 Galo. 741, 


soe 
OIYILl. 
1912, 


d 
Diwan Balmukund 
v. 

Térini Bingh, 
Wosherjes, J. 


CIYIL. 
1812. 


amp 
July, 82, 93, 


[d 


THA OALOUTTÀ LAW JOURNAL. [Vor XVI. 


The same order will govern the second suit mentioned in 
the order of reference. 

The records will be sent down as soon as possible with this 
expression of our opinion, 


A, T. M. Reference answered for plaintif. 


CIVIL R RULE. 


ML di Sir Asutosh Mookerjee, Rigi Knight, Fudge, and Mr. Fustice- 
Holmwood. 


BANOMALI GAONTIA 
“ v. 


PADMA LOCHAN GAONTIA.* 


| Diseretien— Indian Limitation Aot (IX of 1008), Sao, 5—BufKcioni eause— 
Appeal, fling of, beyong time. ‘ 

When a Court is asked to exercise its discretion under section 6 of the 
indian Limitation Aot, it has to see whether the appellant is asking what is 
evidently unjust. If it is he should not haveilt. If he is asking for what 
may lead to injustioe, he should not have it exoept on terms which would 
prevent any injustice possibly being done, 

The acquisition of a valuable vested interest in the re of the 
Oourt, is subjected by the Legislature to &judioial disoretion in the appellate 
Oourt to affsot such anpposed right by its order in the interests of substantial 
jüstioe. 

Application by the Appellant for extension of time for prefer- 
ring an appeal beyond time. 

"The material facta are as follows : 

A suit was brought for declaration of title and for recovery 
Of joint poesession of one-half share of a village with its hamlets, 
The plaintiff valued the suit for the purpose of Court-fees and 
for jurisdiction at Rs. 3,075. The Court-fee was payable under 
section 7, cl. (v), sub-cl. (^) of the Indian Court-fees Act upon 
five times the annual revenue in respect of the property claimed. 
Asthe revenue payable was Rs, 615, the Court-fee was payable 
upon Rs. 3,075. Under section 8 of the Suits Valuation Act, for 
purposes of jurisdiction, the value was the market value of the 
property claimed, which was estimated to lie between Rs. 40,000 
and Rs. $0,000. In the written statement, no exception was taken 
to the valuation for purposes of jurisdiction. The suit was tried and 
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ultimately dismissed on the 28th November, 1911, and the decree 
was signed on the ist December. The plaintiff lodged an 
appeal in this Court of the District Judge on the 9th January, 
1912. The appeal was registered and the 13th February, 1912, 
was fixed for hearing. The defendants respondents entered 
appearance on the 9th February and when the case was taken 
up for hearing on the 12th, they. applied for time. No exception 
was taken to the competency of the Court to entertain the 
appeal. At the instance of the respondents, however, the hearing 
ofthe appeal before the District Judge was adjourned till the 
9th April. On that date there was a further adjournment and 
the case was not taken up for dispósaltill the 16th April, 
1912. On that date, for the first time, the deferidants respon- 
dents took objection to the valuation of the suit and they 
contended that as the suit should have been valued at Rs. 40,000, 
the appeal should have been filed in the High Court. This 
objection was allowed on the 19th April, 1912 and the memoran- 
dum of appeal was directed to be returned to the appellant for 
presentation to the High Court. The appellant lost no time 
and filed the appeal on the 29th April, 1912. The last date for 
filing the appeal in the High Court from the decree of the 
Subordinate Judge was 29th February, 1912. The appellant 
prayed for extension of time under section 5 of the Indian 
Limitation Act. 


Babu Ram Chandra Masumdar for the Appellant Petitioner. 
Dr. Ras Rehary Ghosh, Babus Provas Chandra Mitrer and 
Uma Wath Laka for the Respondents Opposity Party. ' 
The judgment of the Court was delivered by 
Mookerjee J.—We are invited in this Rule to direct the 
registration of an appeal from original decree lodged in this 
Court beyond the time prescribed by the Indian Limitation Act. 
The decree of the Court below was made on the 28th November, 
1911, and was actually signed on the rst December. The 
memorandum of appeal was presented in this Court on the 29th 
April, 1912. The circumstances under which the appeal was 
presented out of time are not disputed. The suit was for declara- 
tion of title and for recovery of joint possession of one-half share 
of a village Adhapara and its hamlets. In the plaint, the 
plaintiffs stated that the suit was valued at Rs. 3,075 for the pur- 
pose of paymeut of Court-fees, and was valued at the same sum 
for purposes of jurisdiction. There is no question that the 
"valudtion for purposes of court-fees was in szccordamce with 
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statutory provisions. Under section 7, clause (5), sub-clause (5) 
ofthe Indian Court-fees Act, the Court-fee was payable upon' 
five times the annual revenue payable in respect of the property. 
claimed. As the revenue was Rs. 615, the court-fee was payable 
upon Rs. 3,075. But, it is plain as that under section 8 of the 
Suits Valuation Act, 1887, the valuation for purposes of jurisdic- 
tion was not identical with the valuation for purposes’ of 
payment of Court-fees." For purposes of jurisdiction, the value 
was the market-value of the property claimed. It is not disputed 
that this market-value was considerably in excess of Rs. 3075, 
andin fact, it has been estimated to lie between Rs. 40,000 and 
Rs, 50,000.. If may be conceded, therefore, that the valuation 
for purposes of jurisdiction as made in the plaint was erroneous, 
and the mistake was: due to the omission of the legal advisers 
of.the plaintiffs to give effect to the provisions of section 8 of 
the Suits Valuation Act, 1887. In the written statement of the 
defendants, the claim was resisted on various grounds, but no 
exception was taken to the valuation for purposes of jurisdiction. 
Thé suit was tried on the merits and ultimately dismissed. The 
plaintiffs lodged an appeal in the Court of the District Judge on 
the 9th January, 1912. That appeal was registered, and the 12th 
February, 1912, was fixed for hearing. The defendants respondents 
entered appearance on the 9th February; and when the case was 
taken up for disposal three days later, they applied for time. No 
exception was taken to the competency of the .Court to entertain 
the appeal. Ifexception had been taken at that stage, and had 
prevailed, as it was bound to prevail, the appellants would have 
been amply in time for the purposes. of an.appeal to this Court ; 
in fact, an appeal lodged in this Court would have been in.time 
if it had been presented as late as the 29th February, I9I2. Àt 
the instance of the respondents, however, the hearing of the 
appeal before the District Judge was adjourned till the 9th April. 
‘On that date, there was a further adjournment, and the case was 
not taken up for disposal till the 16th April, 1912. On that date, 
for the first time, the defendants respondents took objection to 
the valuation of the suit ; they contended that the suit ought to 
have been valued at Rs. 40,000, so that the appeal would lie not 
to the Court of the District Judge but to the High Court. This 
objection was allowed on the 19th April, 1912 and the memoran- 
dum of appeal was directed to be returned to the appellant for 
‘presentation to this Court. The appellant lost no time, and, 
as we have already stated, lodged the memorandum of appeal 
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in this Court on the 29th April, 1912, whereupon the Rule now 
under. consideration was issued. . . - 

. The question in controversy is, whether the appellants have 
satisfied the Court that, Within the meaning of section 5 of the 
Limitation Act, they .had sufficient cause-for not preferring 
the appeal within the period of limitation prescribed therefor. 
On bebalf of the respondents, it has been strenuously contended 
that not only has sufficient cause been not made out, but that 
no cause sustainable in law has been assigned for non-presentation 
of the appeal in time. In support of this proposition, reliance 
has been placed upon the decisions in Sarat Chander Bose v. 
Saraswati Debt (1), Jn re Coles and Ravenshear (a). Yt has 
further been argued that the error on the part of the legal 
advisers of the plaintiffs was so gross and palpable that no con- 
sideration ought to be shown to them. . We have further been 
reminded that the discretion to be-exercised by the -Court 
is not arbitrary but judicial, and tbat the plaintiffs ought 
not to be shown any indulgence, because tbey are not 
altogether withcut a remedy, since, as indicated in  God/ry 
v. Dalton (3, and DéRoufigny .v. Peale (4), they- may 
sue their legal advisers for damages. As pointed out, however, 
.by Bhasyam Ayyangar J. in Somayya v. Subbamma (5), the 
remedy suggested may be no effective. remedy at all; and in 
-our opinion, there is no room for serious discussion that the Rule 
in the present case ought to be made absolute and the SERE 
directed to be registered. 

It may be conceded that the plaintiffs and their advisers 
were Under an erroneous impression and acted in oblivion of 
the provisions of section 8 of the Suits Valuation Act of 1887. 
At the same time, the fact cannot altogether be ignored that 
some responsibility attaches to the defendants for the difficulty 
in which the plaintiffs now find ‘themselves. If the mistake 
into which the plaintiffs fell, was really so obvious and in- 
excusable as the defendants suggest, how is it that the latter 
overlooked the matter completely ? If, onthe other hand, they 
~ noticed the error—an error, characterized by them as gross and 
,palpable—it was incumbent upon them to take exception to the 
valuation in the Court of first instance. If, further, they were aware 
of the error, when the appeal was set down for hearing before the 
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District Judge, they ought to háve taken exception to thé 
competency of the Court to entertain the appeal. As we 
have already explained, if such objection had been taken and 
had prevailed, the plaintiffs would not have been .in any 


difficulty. The respondents, however, deliberately asked for an 


adjournment, and, it was not till the time for presentation of 
an appeal to this Court had expired, that they turned round 
and questioned the jurisdiction of the District" Judge to enter- 
tain the appeal. Under these circumstances, even if the’most 
stringent view were taken of the principles of law applicable 


to a case of this description, as laid down by the Court. of 
.Appealin Zn rè Coles and Ravémshear (1), it is clear that an 
‘order ought to be made in favour of the appellants. The same 


conclusion follows, even if we adopt the view taken by Lord Justice 
James, International Financial Society v. City of Moscow Gas 
Co.(3), namely, that a party has a vested right in an order 
of the Court in his favour and ought not to be deprived of an 
advantage given to him by the order, ünless there has been 


‘some conduct raising an equity against him, or; in a case of 


inevitable accident : Jn re Haísby (3). In this view, it is needless 
to examine in detail the judicial decisions discussed at the Bar. 
The case of Balaram Bhramarabar Ray v. Sham Sunder (4) and 
Lakshtram Mandal v. Sonatan Basar (5) are distinguishable on 
the ground that there the delay was due to the failure of the parties 


-concerned correctly to appreciate the effect of the then recent 


changes in the law. The case of Sarat Chander Bose v. 
Saraswati Debt (6), lays down principles from which wg have 
no desire tQ depart in the slightest degree, but there, the appel- 
lants had acted without due care and attention, and were guilty of 
inexcusable negligence. It is worthy of note, however, that 
in the case mentioned, the Court expressed itself cautiously 
with reference to many of the observations in 75 re Coles and 
Ravenshear (1), which have not been always received or applied 
with complete favour either in English or in Indian Courts. 
Baker vy. Faber (7), Anjora Kunwar v. Babu (8) and Muruga 
Chetti v. Rajasami (9). No useful purpose, however, would be 
served by an analysis of the facts of the various cases ; because, 


d) (i IK. B-1 (B) (1891) 1 Q. B. 743. 
(3) (1877) 7 Oh. D. 341. (4) (18980) I. L, B 38 Calo. 528. 
(5) (1810) 15 O. L. J. 16 
(6) (1907; 5 0. L J 880. I- L, R; 84 Calo. 316. 
(7) (1908) W N. ond 9. 

- 48) (1907) L L. BR. 20 All. 688, - j 
(9) (7013) 22 M; L, J 284 (801) e "RE E - 
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«s Lord Justice Bowen observed in J re Manchester Economic 
Building Society (1), the Court must avoid the great danger of 
crystallising into a rigid definition that judicial power and discretion 
which the Legislature’ and the rules of the Court have, for the 
best of all reasons, left undetermined and unfettered. What 
the Court has to determine in cases of this description is, 
whether the appellant is asking what is evidently unjust. If it 
is, it is clear that he ought not to have it. If he is aking for what 
may lead to injustice, he ought not to have it except on terms 
which would prevent any injustice possibly being done. If 
what is asked is just, why should he not have it. See also 
Collins v. Vestry of Paddington (a). Let it be assumed that, as 
laid down in the cases of Karsondas Dharamsey v. Gungabai 
(3) and Bhimrao Desa: v. Ayyappa Yellappa (4), the respondent 
may be deemed to have acquired a valuable vested interest 
in the- judgment of the Court below, by the lapse of the time 
perscribed for the presentation of an appeal, yet the acquisition 
is made subject by the Legislature to a judicial discretion in 
the Court to affect such supposed right by its order in the 
interests of substantial justice. In the case before us, upona 
review of all the circumstances stated, we are of opinion that 
the Rule myst be made absolute and the appeal registered in 
this Court; but there will be no order for costs. The view: 
we take is supported by the decision in Aahkvant Singh v. 
Gumani Ram (5), where it was ruled that the circumstances 
contemplated in section 14 of the Limitation Act may, by 
way of analogy, be treated as sufficient cause within the meaning 
of section 5. | mde. A 
A. T. M. Rule made absolute. 


(1) (1888) 94 Oh, D 488 (508). (8) (1005) L L. B. 80 Bom, 889... 
(2) (1880) 5 Q. B. D. 868. ^ (4) (1900) I. L. B. B1 Bom, 88. 


(8) (1888) I. L. R 5 All. 591. 


Hem Str Asutosh Mookerjes, Knight, Judge, and Mr, Fustice 
Holmwood. 
PEARY SHAH 
v. 
SURAJMAL MARWARI.* 

Court-Feas Act (Vil of 1970), Bec. 19— Valuation —Injwnctien, sett: fer— 

Plaint, return of—Jwrisdiction to hear appeal. 
A suit for declaration of a right of easement in-respeot of -the plaintiffs 

--$ Otvil Bale No. 2246 of 1013, against an order ot. H, Allanson, 


Esq., District 
Judge of Dumka, dated the 320d January, 1912, reversing that t od R. A, Guert, 
Esq. Subordinate Judge ot TEER = the aua November 1811. 
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house and for a permanent Injunolion to restrain the defendant from interfering 
with such right, was valued at Ra 1,100. On objection by the defendant, 
the Court came to the oonclusion that the value of the suit was Hs 970 and 
returned the plaint for presentation to the proper Court. On appeal by the 
plaintiff under Hule 1 of Order 48 of the Code of Civil Procedure, the appellate 
Oourt reversed the order of the pnmary Court and directed the eee 
of the suit to the flle of the first Court : 

Held, that the appellate Oourt had jurisdiction to deoide the question, 
and that section 12 of the Oourt-Fees Act had no application, as the question 
raised before the first Court was not a question relating to a valuation for 
the purpose of determining the amount of fea chargeable on the plaint, but 
relating essentially to his jurisdiction to entertain the suit, 

Section 18 of the Oourt-Fees Ast should be strictly construed and it 
oould not be applied to bar an appeal where the question raised was one of the 
class under which the suit fell and not merely of valuation in that olam, The 
seotion was framed for flsoal purposes. 

Rule obtained by the Defendant. 

The material facts and arguments are sufficienttly set forth 
in the judgment. 

Babu Mohini Mohon Chatterjee for the Petitioner. 

Babu Biraj Mohon Mojutndar for the Opposite Party. 


The judgment of the Court was delivered by 


Mookerjoe J.— We are invited in this Rule to set aside 
an order under clause (a) of Rule 1 of Order 43 of the Code of 
Civil Procedure of 1908 on the ground that it was made without 
jurisdiction. The plaintiffs commenced this action in the Court 
of the Subordinate Judge of Deoghar for declaration of a right 
of easement in respect of their house and for a permanent 
injunction to restrain the defendant from interfering with such 
right. The plaintiffs claimed to discharge water from their 
premises to a drain on the land of the defendant and also to have 
uninterrupted use of light and air across his premises. The 
claim was valued at Rs. 1,100. The defendant took exception 
to the jurisdiction of the Court on the ground that a fictitious 
value had been designedly attributed to the subject-matter of the 
litigation, so as to confer jurisdiction upon a Court which would 
otherwise be not competent to take cognizance of the matter. 
The Subordinate Judge thereupon appointed a Commissioner 
to value the subject-matter of the suit. The Commissioner fired 
the value at Rs. 790, It is not necessary for our present 
purposeto consider whéther this report is or is not open to 
criticism ; but the comment is legitimate that, in a case of this 
description, itis by no means easy to show that the valuation 
put by'the plaintiff upon their claim is arbitrary. The 
Subordinate Judge, however, accepted the valuation made 
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by-the Commissioner and directed the plaint to be returned 
for presentation to the proper Court under Rule tro of Order 7 
ofthe Code of 1908. It is worthy of note that the Court to 
which the plaint was to be presented, was the Court of that 
very officer in his capacity as Sub-divisional Officer of Deoghar. 
The plaintiffs appealed to the- District Judge under clause (a) 
of Rule r of Order 43. As no exception was taken to the 
competency of the appeal, it was heard on the merits and the 


District Judge reversed the order of the primary Court. He 


held that there was no solid foundation for the valuation made 
by the Commissioner and that, in fact, there was nothing to 
indicate that the suit had been improperly valued. -In this 
view, he directed the restoration of the suit to the file of the 


Subordinate Judge. We are now invited to set aside this 


order on the ground that the appeal to the District Judge was 
barred under the provisions of section 12 of the Court-fees Act, 


1870, and that although no objection was taken to his jurisdic- 


tion to entertain the appeal, yet his order should be discharged 
as made without jurisdiction. In our opinion, seotion 12 of the 
Court-fees Act has no application to this case and did not bar 
the appeal presented by the plaintiffs to the District Judge. 


Sestion 12 of the Court-fees Act provides as follows: 
“Every "question relating to valuation for the purpose of 
determining the amount of any fee chargeable under this 
chapter on a plaint shall be decided by the Court in which 
such plaint is filed, and such decisióh shall be final as between 
the parties to the suit.” The point, thus, arises whether the 
question raised before the Subordinate Judge was a question 
relating to valuation for the purpose of determining the amount 
‘of fee chargeable on the plaint. In our opinion, the answer 
must clearly be: in the negative. The question before the 
Subordinate Judge related essentially to his jurisdiction to 
entertain the suit. No doubt, that jurisdiction depended upon 
the valuation of the suit; and'to this extent the question of 
valuation was indirectly involved in the determination of the 
question raised. But that question was not. raised for the 
purpose of determining the amount of fee chargeable on the 
plaint. It has been repeatedly held by all the Indian High 
Courts that section 12 ought to be strictly construed and that 
itcannot be applied to bar an appeal where the question raised 
is one of the class urider which ths suit falls and not, merely 
of valuation in that’ class’ In support [of this view, reference 
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may be made to the cases of Chamjadan v. Kutinimal (1), 
Annamalai Chetti v. Cloete (2), Kanaran v. Konafpan (3), 
Dada Bhau Kettur v. Nagesh Ram Chandra (4), Kashkinaih v. 
Govinda (5), Sardar Singyi v. Ganpat Singyt (6), Ayoodhya v. 
Gunga (7), Opadhya v. Persidh (8), In re Omrao Mirsa v. Mary 
Fones (9) and Studd v. Mati Mato (10). Ia the case before us, 
the question is not of the class to which the suit belongs; 
neither is it one of valuation for the purpose of determining 
the amount of fee chargeable on the plaint. On the other 
hand, the question is of the competency of the Court of first’ 
instance to entertain the suit. Section 12 of the Court-fees 
Act was evidently framed for fiscal purposes, as is manifest from 
tho second clause of the section, which shows how a Court- 
of appeal may review the decision of the primary Court upon 
a question of this character only when there has been a loss 
of the public revenue. It is fairly clear, the Legislature never 
intended that the decision of a question of jurisdiction should 
be final under section 12 of the Court-fees Act. Brojo Coomar 
Sen v. Eshan Chunder Das (11), In the case before us, the 
mischief of the contrary view is very forcibly . illustrated. ' 
Ifthe suit is taken to have been properly valued at above 
Rs, 1,000, it will be tried by the Subordinate Judge in the first 
instance. An appeal will lie tothe District Judge and a second. 


appeal to this Court. .On the other hand, if the value of the 


suit be determined to be less than Rs. 1,000, the suit will be tried 
in the first instance by the Sub-divisional Officer, from whose 
decision an appeal will lie to the Deputy Commissioner. Against 
the appellate order of -the latter officer, no appeal is allowed 
by law; but it is liable to revision by the Commissioner. It is, 
therefore, of the gravest importance to the parties concerned, - 
whether the suit isto be tried by the Subordinate Judge or 
by the Sub-divisional Officer; and we feel no doubt whatever 
that the decision of the Subordinate J udge upon this question 
is not final within the meaning of section 12 of the Court-fees 
Act, 1870. ‘ 

' The result is that this Rule is discharged with costs. 
We assess the hearing fee at two gold mohurs. l 


A. T. M, Rule discharged, 
i @ (1894) 4 Mad, LL, J. 188, 
(8) (1881) I. L. B. 4 Mad. 904 (7) (1880) 1 L. R. 6 Oslo. 249 
(3) (1800) I, L. R, 14 Mad. 109 (8) (1896) L L. R. 25 Galo. 733 
(4) (1898) L L,.H.39 Dom. 488. (9) ect 13 0, L.R. 148. 
(5) (1890) L L. R. 15 Bom. 8% . (10) (1900) L L. B, 98 Oalo. 834 
(6) (1893) J, L. R. 17 Bom. 86. — (11) (1878) 80. L B. 79. 
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Before Sir Asutosh Mookerjes, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
- - SUNDAR MAL MARWARI AND ANOTHER 


T ; MN 
JESSIE CAROLINE MURRÁY.* m e 
Qowri-fos— Valuation —Ceurt- Yes. Act (VII of 1870), 800.7 Ca, (1V), (V) A0 95, 88 
(XI) (e) and 18—Revision, power of. 
The plaihtiff was a representativo of a person to whom s grant was made 
by the mother of tho first defendant on the 15th July 1900; for a term of % 
years, The grantee transferred his interest to the husband of the plaintiff on 
the 25th Maroh I903. On the 13th April 1911, the first defendant gave a letter of 
authority to the other defendants, and on the 15th May 1911, he entered into 
an agreement with the persons whom he had authorised to enter upon the 
land, to grant them a lease, The plaintiff was not able to obtain possession of 
the property claimed by har, and her suit was in substance one for recovery 
of poaseseion : 
Hed, that the suit fell within section 7, ol. (V) and not under ol, (TV) 
or cl, (XI) (e) of the Court-Fees Act and should be valued a&ooording to the 
value of the subject matter, 


Section 12 of the Oourt- Fees Act had no plis to such à cae; 
that section did not apply where the question for decision was as to the class 
under which a suit fell and not merely of valuation in that class. 

Rule obtained by the Defendants. 

The material facts and arguments are sufficiently set torth 
in the judgment. 

Babus Mahendra Nath Roy and Lakit Mohon Mookerjee for 
the Petitioner. 

Mr. J. B. Sen and Babu Laht Madkub Malick for the 
Opposite Party. 

v7 The judgment of the Court was delivered by 
; eo J.—The substantial question in controversy in August, 39, 
this Rule is, whether the suit instituted by the opposite party 
falls within the scope of clause XI, sub-clause (¢) of section 7 
of the Court-Fees Act, 1870, as held by the Subordinate Judge, 
or within sub-clause (4) of clause IV of section 7 as suggested 
by the Counsel for the plaintiff in this Court, or within clause V 
of section 7 as contented by the petitioner. 

On the 14th September 1911, the plaintiff commenced this 
suit in the Court of the Subordinate Jadge, and prayed for 
possession of a mine, for mesne profits till poaseasion was deli- 
vered to her, and for damages, costs and interest. Her case: is 
that she is the representative of a person to whom a grant was 


i1 


* Oivil Buje No. 4831 of 1919, against an order of Babu Barat Chandra 
Pal, Subordinate Judge of Hasaribagh, dated the 17th June 1913. i 
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Ovir, made by the mother of the first defendant on the 15th July 
m 1900, for a term of 24 years. The grantee transferred his 
Bunda " Jar Mal interest to the husband of the plaintiff on the 25th March 1902. 
On the iath April 1911, the first defendant gave a letter of 
authority to the other-defendants and it is alleged that on the 
Mooharjes, 7 Isth May 1911, he entered into an agreement with the persons 
a whom he had authorized to enter upon the land, to grant them 
a lease. The plaintiff has not been able to_obtain possession 
of the property claimed by ber, and her suit is, in substance, 
one for recovery of possession. It has been argued on her 
behalf that the suit is of the description contemplated by 
sub-clause (4) of clause XI of section 7 of the Court- Fees Act, . 
which is in these terms: “Ina suit to recover the occupancy 
of land from which a tenant has been illegally ejected by the 
landlord, the amount of fee payable is according to the amount 
of the rent of the immovable property to which the suit refers, 
payable for the year next before the date of presenting the 
plaint.” The petitioner contends that tbe suit does not fall 
within this class, and relies vpon the decisions in Fursand Ali 
v. Mohantklal Puri (1) and Palantappa Chetti v. Sithravelu (2). 
In these cases, it was held that a suit of the present description 
does not fal within clause XI(e) of section 7, ipasmuch as 
the suit is one, not merely between the tenant and the landlord, 
but also between the tenant and other persons who claim to have 
acquired an interest from the landlord. The Subordinate Judge 
bas expressed the opinion that these cases are not applicable, 
but he has not assigned any reason in support of his view. Im 
our opinion, the case before us is not distinguisbable from — 
those mentioned, and, consequently, must be deemed outside 
the scope of clause Xl(«) of section 7 of the Court-Fees Act. 
We may further observe that it isatleast doubtful whether 
section 7, clause XI() was ever intended to apply to a case of 
'this description. The clause does not describe the suit as 
‘one for recovery of possession by a tenant who has been dis- 
possessed by his landlord; the suit mentioned is one for 
recovery of occupancy of land from which the tenant bas been 
dllegally ejected by the landlord, that is, ejected nominally jin 
conformity with, but really in contravention of, the provisions 
of the rent law for ejectment of tenants by landlords. When 
we look to the sub- clauses which precede and follow sub-clause 
(e), it becomes fairly obvious that the legislature had most 


“ (1) 01905) L L. B. 82 Calo, 208. (3) (1907) I, L. B. 81.Maà. 14, 


Jessie Gassing: 
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probably in view suits of the description mentioned in section 23 
clause (6) of Act X of 1859; and it is worthy of note that 
section 139 of the Chota Nagpore Tenancy Act of 1908 also 
refers to suits of the same class ; these suits are triable exclusively 
by Revenue Courts. The view taken by the Subordinate Judge 
is therefore clearly untenable. 

In so far as the contention of the Counsel for the plaintiff 
is concerned, we are clearly of opinion that the suit is not of 
the description mentioned in sub-clause (s), clause IV of 
section 7 of the Court-Fees Act. That clause refers to a suit 
for ‘a right to some benefit (not herein otherwise provided for) 
to arise out of land. It has been argued that inasmuch as 
the plaintiff seeks to recover possession of a mine, the suit may 
be treated as one for enforcement of a right to some benefit to 
arise out of land. But this meaning cannot, by any stretch of 
language, be attributed to the clause in question, which 
obviously applies to suits for the enforcement of a right of 
easement. In our opinion, the suit as framed is plainly a suit 
for possession. of land within the meaning of section 7, clause V 
of the Court-Fees Act and must consequently be valued accord- 
ing to the value of the subject-matter. There is thus really 
no room for controversy that the decision of the Subordinate 
Judge is erroneous. 

But it has been argued on behalf of the plaintiff that the 
Rule should be discharged, frst, because the decision of the 


- Subordinate J udge is final under section 12 of the Court-Fees 


f 


Act; and, secondly, because, if the order is not final, this Court 
has no jurisdiction to interfere with it in the exercise of its 
revisional jurisdiction. In so far as the first ground is concerned, 
itis clear that section 12 has no application to this case. It 
has been repeatedly ruled that section 12 has no application 
where the question for decision is as to the class under which 
a suit falls and not merely of valuation in that class. It is 
‘sufficient to refer in support of this view to the decisions of 
this Court in the cases of Ajoodhya v. Gunga (1), In re Omrao 
Mirsa v. Mary Fones (2), Upadhyay. Persidh (3), Feary Shak 


"v. Surajmal Marwari (4) and Studd v. Mati Mahto(s). Section 12, 


therefore, is no bar to the exercise of the jurisdiction of this 
Court. In so far as the second ground is concerned, it has been 


(1) (1880) I. L, R. 6 Calo. 349. (3) (1896) L L. B. 23 Calo, 728. 
(3) (1883) 13 O. L. B.1148. (4) (1013) 16 0, L, J. 871. 
(5) (1901) I, L. B, 28 CaJo, 884, 


THH OALOUTTA LAW JOURNAL, [Vor. XVI. 


contended that even if the decision of the Subordinate Judge : 
is erroneous, that is no reason why this Court should interfere. 
It has been conceded, however, that the Court has previously 
interfered with erroneous decisions of subordinate Courts in 
this class of cases: Vithal Krishna v. Balkrishna (1), Sreenath 
v. The Secretary of State (2), Krishnadas v. Hari Charan (3), 
Ramrup v. Skiyaram (4). But it is needless to examine the 
scope of our revisional jurisdiction or discuss the effect of the 
decisions mentioned at the bar, [Amir Hussain v. Sheo Baksh (5), 
Kristamma v. Chapa (6), Bhagwan Ramanuj v. Khethermoni (7), 
Mathura Nath x. Umes Chandra (8) and Raghunath v. 
Chatraput (9)], because, even if it be conceded that this Court 
cannot inferfere in the exercise of its revisional jurisdiction, 
it fs plainly competent to us to revise the proceedings of the 
Court below under section 15 of the Charter Act. We are of 
opinion that this is eminently a case where we should so inter- 
fere. We cannot accept as reasonable the suggestion of the 
plaintiff that the question may be considered by this Court at 
a later stage of the proceedings. It is obviously desirable, in 
the interests of both-the parties, that the question should be 
settled at the earliest poasible stage of the suit. An application 
has been made for the issue of an injunction upon the 
defendants, and the plaint discloses that an application may also 
be made for the appointment of a Receiver. Any order made 
upon those applications would be appealable, and the question 


would at once arise as to the forum of appeal. The same 


question is also bound to arise when the final decree is made 
by the Subordinate Judge. It is clearly undesirable that the 
parties should be left -in a state of uncertainty with regard 
to so vital a point in connection with the. proceedings. 

The result is that the Rule is made absolute and the order 
of the. Court below discharged. The plaintiff will be called 
upon to value the suit in accordance with claube V, section 7, 
of the Court-Fees Act, and to pay court- fees accordingly. 
The petitioners are entitled to the costs of this Rule. We 
assess the hearing fee at three gold mohurs. 


A, T. M. Rule made absolute, 
(1) (1886) I a KR. 10 Bom. 610 
(3) (1900) 110. L. J. 158, 
(8)- (1911) 14 Q. L. J.-47. x 
(4) (1910) 14.0, W. N. 982. 
(5) (1884) L. R. 11. I. A. 287; L L. B. l Calo, 6, 
(6) (1894) L L B. 17 Mad, 410. 
(7) (1890) 617. 
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Before Sir Cecil Brett, Knight, Fudge; and Mr. Y ustice 
Sharfuddin. 


IN THE MATTER oF Masses. K. B. DUTT ann P. CHAUDHURI, 
RECRIVERS TO THE ESTATE OF THE LATE GOPAL LAL SEAL 
" em 


GOSTHA BEHARI BHUIYA AND OTHERS. pie 
Evsoution of decres—Deores obtained by a o0-sharer lawdlord— Decree, effect May, 30. 
of— Money  dooree — Bengali Tenancy Act (VIII of 1885), Sees. 148A, 
158B.—Limitation. —— 
A decree obtained by some of the landlords in a suit for their shares of rent, 
brought not as co-sharer landlords under the provisions of section 148A or 
section 158B of the Bengal Tenancy Act isa simple money deores to which the 
provisions of the Bengal Tenanoy Aot do not apply, and the speotal limitation 
in Beh. III, Article 6 of the Aot is consequently not applicable to an applica- 
tion for execution of such a decree. 


Thahamaxi Dari v. Mehendra Nath Dsy Sarkar (1) distinguished. 


Rule obtained by the Decree-holders. 
Application for execution of decree. 


The facts of the case so far as they are material to this report 
are as follows: Oa the rsth April 1905 the predecessors in office 
of the present petitioners brought a suit for recovery of a, sum 
of Rs. 261-6-6 aud costs due fron ths defendan's on account of 
his share of the rent and cesses, without joiaing the other 
co-sharer landlords of the plaintiff as parties and on the 17th 
August 1905 obtained an exfarte decree as “a simple money 
decree " for Rs. 30-13 inclusive of. costs, together with interest 
at 6 per cent. till realisation. An application for execution of 
the decree was dismissed on the 21st September 1908 for default. 
Oa the r4th July 1910 another application for execution was 
then made, which was, on the objection of one of the judgment- 
debtors, dismissed by the Courts below as barred by limitation. 


Mr, S. P. Sinka and Babus Pravas Chandra Mitter and 
Narendra Chandra Bose for the Petitioners. 

No one appeared to shew cause. 

The judgment of the Court was delivered by 


Brett, J.—No one appearing to oppose this Rule, we are May, 30. 
of opinion that it should be made absolute and for the reason 


* Qivil Rule No, 4601 of 1911, agnins$ an or ler of T. 8. herson, Esq. 
District Ju of Hooghly, dated the 30th Apri 1911, passed in Miso, Appeal 
No. 187 of 1910 of the Oourt of the District Judge of Hooghly on a on noe from 

übería, 


rA reda ea Kansi” 40d Oourt, of U dated the 
Tth January 1911, made S rary Case No, 269 of 1010. 


(1) (1909) 10 O. L. J. 468, 
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that the suit in which the decree was obtained by the petitioners 
was a suit to which the provision of the Bengal Tenancy Act 
did not apply. The suit was not one brought by the present 
petitioners as co-sharer landlords under the provisions of section 
148A or section 158B of the Bengal Tenancy Act and, in 
such circumstances, the decree which they obtained was a simple 
money decree and, so far as we can ascertain from the materials 
before us, there is nothing to indicate that, in that decree, the 
petitioners invoked the application of the provision of any 
section of the Bengal Tenancy Act. In our opinion, the present 
case is distinguishable from the case of Zhakamant Dasi v. 
Mohendra Nath Dey Sarkar (1) on which the lower Courts 


relied on ; that, even if we were prepared to follow the decision 


in that case as to which it is pot necessary for us in this case to 
express, any opinion, it would not, in our opinion, be applicable 
to the facts of the present case. The result, therefore, is that 
we make the Rule absolute, set aside the orders of the lower 
Courts and direct that the execution do proceed according to 
law. As there has been no appearance on the ‘part ofthe 


‘opposite party in this Court, we make ño order as to the costs 


of this Rule; but, in the lower Courts, the petitioners will be 
entitled to recover their costs from the opposite party. — 
H.C Rule absolute. 
| (1) (1909) 10 C. L. J. 468. 
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Before Mr. Fustice Coxe and Mr. Fustice Teunon. 
DIGAMBAR NANDA 


v. : 
THE SECRETARY OF STATE FOR INDIA.* 

Party, adding of—Courl’s power to add mo motu before Ring of written 
watemsni— Declaratory suit—Reoord af mngku— Wrong swiry— Person 
interested , 

In a suit for deolgration that the plaintiff should have been entered as a 
raiyat instead of a tenure-holder in the Record of Rights, the Gourt suo motu, 
before the filing of the written statement and withoutany objection from the 
defendant, added, in the interests of justice and to prevent a multiplicity of 
suits, persons who where recorded in the Record of Rights as ralyats of the 
land under the plaintiff a& tonure-holder, though the plaintiff alleged that they 
were tenants at will, paying rent in kind: 

Held, that as the status of the tenants depended on the plaintifs status, 
the tenants who were added, were vitally interested in the Beoord of H3ghta.. 

Mahomed Badsha v. Nicol, Fleming (1) distinguished, 

Hisid also, that the order, though irregular, should not be set aside as it 
did not prejudice the plaintiff- i 


Application by the Plaintif. 
The facts of the case as stated in the plaint were as follows : 
The plaintiff's father was granted an amalnama in 1274 B. S., 
corresponding to 1867 A. D., by Raja Ananda Lal Roy and others 
to cultivate a portion of the jungle lands within their zemindari. 
The jungle lands were made 44as by the Government who made 
a settlement in 1876-77 with the plaintiff's father and declared 
him a patkast raiyat. The plaintiff's father remained in posses- 
sion ofthe disputed land as a raiyat till his death, when the 
plaintiff with his brothers inherited it. The disputed plot after 
partition fell into plaintiffs share. The plaintiff's father after 
the settlement of 1876-77 settled under-raiyats in portions of the 
disputed land. A record of rights was made and finally published 
in 1910. In it the Settl&ment Officer recorded the plaintiff as a 
tenure-holder in-respect of some 24 bigkas odd and the rent of 
which was changed from Rs, 22 odd to Rs. 30 perannum, The 
plaintiff being thus prejudiced by the entry instituted a civil 
suit in the Munsiffs Court which was numbered as Title Suit 
against the Secretaries of State for India in Council, The Court 
fixed 20th May, 1911, for the filing the written statement and 


settlement of issues. On the 5th May, 1911, the alleged under- 
« Oivi Rule No. 8148 of 1911, against the order of Babu A. N, Obatterjes, 
Muns of Contai, dated the 20th May, 1911. 
(1j (1878) L L, B. 4 Calo. 855. 
[See Durga Charan v. Jotindra Mohan (1899) I L, B, 27 Oalo, 408—Rep]. 
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raiyats who were settled by the plaintiff and who were recorded 
as raiyats iu the finally published 4Aa&a5s, were made parties 
defendants in the Title Suit, the order being passed without 
any notice to the plaintiff. The defendant, opposite party, 
at the time of the passing of the said order, had not filed 
any written statement nor objected to the frame of the suit. 

Babu Nil Madhab Bose for the Petitioner. 

Babu Ram Charan Mitra for the Opposite Party. 

The judgment of the Court was as follows: 

The plaintif in this suit has sought, among other reliefs, 
for a declaration that he is not a tenure-holder, as he had been 
described in the record of rights but a raiyat. 

The Munsiff during the hearing of the case, thought it 
desirable in the interests of justice and to prevent a multiplicity 
of suits, to add, as defendants the persons who had been 
recorded in the record of rights as raiyats of the land under 
the plaintiff as tenure-holder. 

The plaintiff's case is that these persons are mere tenants 
al will, paying rent in kind. 

The plaintiff has obtained from this Court a Rule on the 
opposite party to show cause why this order should not be 
set aside. The order was passed on the Sth May, 1911, 
apparently suo motu by the Munsiff, although the case had 
been fixed for the 20th May, 1911. ~ 

This no doubt was an irregularity, but as the matter has 
now been fully argued, we do not think that the plaintiff has 
been prejudiced in anyway. : 

The only question that remained is whether these tenants 
under the plaintiff are proper parties to the present suit. 

We feel ourselves entirely unable, in revision, to set aside 
the order of the Munsiff in this respect. 

The plaintiff's cause of action is the publication of this 
record of nghts. His complaint is that he has been recorded 
as a tenure-holder, instead of raiyat. 

By the law the status of the tenants under him is made 
to depend on his status. So that these tenants are as vitally 
interested in the record of rights as he is himself if indeed 
they are not mere so. If this suit succeeds and the plaintiff 
obtains a declaration that he is a raiyat that declaration may work 
very grave injury to these tenants under him. 

The special provisions of the law which cause the position 
of these tenants to depend on the position of the plaintiff makes 
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the case entirely distinguishable from the case cited, namely, 
that of Mahomed Badsha v. Nicol, Fleming (1), which wasa 
commercial case. 

We think that under the circumstances of the case it is 
most desirable, as the Munsiff says, in the interest of justice 
and to prevent a multiplicity of suits, that these tenants, who 
are so vitally interested, in the result.of the suits, should be 
allowed to take part in it. The Rule will accordingly be 
discharged with costs. We assess the hearing fee at two gold 
mohurs. 


A. T. M. Rule discharged, 
(1) (1878) I. L, B. 4 Cala, 855. 


APPELLATE CIVIL. 


Before Mr. Fustice Holmwood and Mr. Fusttce D. Chatterjee. 
PAJIRUDDIN AND OTHERS 
v. 
THE SECRETARY OF STATE FOR INDIA.* 
Üowrt-fee — Declaratory suit with oonssqusatial rolis/—Bongal Tenancy dot 
(VIII of 1885), Bees. 1042 Bub.-ol, (4)—Tonant, necassary party, 
A Court, if it proceeds under Sub-clause (4) of section 101H of the Bengal 


| l Tenancy Act to make any declaration, can give in some ceses one kind and in 


other cases, other kinds, of consequential relief. 

A suit for declaration that the plsintfff is an occupancy ratyat and. for 
settling fair and epuitable rent, does not oome within Art 17, Sch. II of the 
Oourt-Foes Act and the Oourt-fee must be paid ad calorem. 

Any declaration made as regards the status of the plaintiff in a suit so 
framed should be made in the presence of the tenants settled by him. ` 

Appeals and applications by the plaintiffs, 

The facts of the case as stated in the judgment of the lower 
appellate Court were as follows; The plaintiffs stated that the 
disputed land in both cases comprised their ancestral holding ; 
that their ancestor had taken settlement of the land from the 
Government for actual cultivation as their s: jots, reclaimed 
and made the land fit for cultivation at enormous expense and 
labour; that from that time the land was in his name 
as Maniruddin Char; that later on in 1844 there wasa survey 
and settlement of the land in suit No. 86 and 381 odd bighas 
of land bearing a yearly rent of Rs. 113-15as. was recorded in the 
name of their ancestor Maniruddin; that after Maniruddin’s 


* Appeals from Appellate Deoreos Nos. 4169 and 4170 of 1910 with Rules 
Kos t4 and 05420 P 1910, against the decision of J, Oornes Esq., District 
J of Midnzpore. dated the 6th Deoember, 1910, dee that of Babu 
n Oharan Sinha, Subordinate Judge, Midnapore, dated tho Prd Maroh, 

* " dd 


BBS 


OIVIL, 
1811. 

—— 
Digambar Nanda 
v. 

The Secretary of 
Btate for India, 


~~ 
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death in 1 874 there was a second settlement and 299 odd bighas 
of land bearing a yearly rent of Rs. 202 and odd annas was 
recorded ; that later on in 1880, there was a civil Suit between 
the parties, and it was decided that the plaintiffs were cccupancy 
raiyats on the land and in 1886, they were granted fottahs in 
which it was mentioned that they were the cultivating raiyats. 
On a subsequent proceeding the plaintiffs were recorded as 
tenure-holders in the Record of Rights, which was finally 
published on the 6th September, 1908. The plaintiffs, therefore, 
brought these suits for declarations that they were occupancy 
raiyats and for settling a fair and equitable rent for their holding. ° 

Babus Mohendra Nath Roy and Bidhu Bhuson Gangooly 
for the Appellants. 

Babus Ram Charan Mitra for the Respondent. 

The judgment of the Court was as follows : 

This is an appeal from the decision of the District Judge 
of Midnapur reversing that of the Officiating Subordinate Judge 
and directing that three weeks’ time be given to the plaintiffs 
to file the deficit ad valorem Court-fees to be assessed on the 
valuations stated in the plaints, There was a further order 
that, if this was done, the suits will be remanded for further 
determination after the subordinate tenants have been added 
as defendants and costs will abide the result. 

We have heard the learned vakils on either side and have 
carefully considered the matter, and we are of opinion that the 
order of the learned Judge on both points must be upheld. As 
a matter of fact, the plaintiffs have paid in the deficit Court-fees. 

A certain difficulty arises on the wording of section 104H, 
for although sub-clause (3) of that section expressly sets out 
the suits which may be instituted under that section from (a) to 
(g) and no others, and these causes of action are all of them 
purely declaratory, yet we find in the sub-clause (4) that if the 
Court proceeds to make any declaration, it shall in some cases 
give one kind of consequential relief and in other cases give 
others, and that is quite contrary to the law which is laid down 
in Schedule II, Article 17, óf the Court-Fees Act. There it is 
clearly set out that the plaint or memorandum of appeal can 
only be stamped as declaratory suit with a fee of Rs. 10 when 
the relief is to obtain a declaratory decree where no consequential ` 
relief is prayed. It does not seem to us that it was necessary 
for. the appellant to add to prayer (ka) in the plaint, but as it 
‘ig à consequential relief, it seems to us that it must be paid fot 
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ad valorem. Inthe case No. 1469, no difficulty arises, inasmuch 
as there is a further prayer for a relief “which is wholly un- 
contemplated by section 1o04(H) and that is that one tenure 
should be split up into two separate 7of£es. . 

As regards the necessity of joining the present tenants, whom 
the learned Judge rather loosely refers to as under-tenants, it 
appears to us clear that any declaration which is made as regards 
the status of the appellants must be made in the presence of 
the present tenants. As long as the appellants remain as they 
are now declared by the Record of Rights to be, tenure-holders, 
` the tenants may have rights of occupancy, and to declare that 
the tenure-holders have occupancy rights would be to take 
away that status from the present tenants who would in that 
case become under-tenants, This again is a matter which seems 
to render the case more complicated than an ordinary simple 
declaratory suit under section 104H in respect of an individual 
tenant. 

We, therefore, dismiss the appeal, and direct that the case 
be remanded for fresh determination after the present tenants 
have been added as defendants and that the costs as ordered 
by the lower Court abide the result. 

We assess the hearing fee at three gold mohurs in each 
case in this Court. 

This judgment govern S. A. 4170 of 1910. 

The Rules are discharged without costs. 


A. T. M. Appeals dismissed: Rules discharged, 
Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Holmwood, 
JOGENDRA NATH SINGH AND OTHERS 
v 


SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND OTHERS.* 


Bengal Tenancy Act (VIII af 1885), Bso. 104H—Relicf, what, to be 
frasiod — Parties to such ruit-— Noccssary party — Undor-tenanis, if necessary 
partiss. 


The only relief which a plaintiff in a suit under section 101H of the 
. Bengal Tenancy Aot can claim is the alteration of an entry of the rent settled 
or the insertion of an entry as to the amount of rent to be settled, The 
Court, with a view to determine the question, whether the entry of the rent 


* Appeals from Appellate Orders Nos. 258 and 907 of 191 against th 
ia of J. ee a of Midnapur, dated -tho ipi March 
decrees urendra Nath Mitra, Su Judga 

ot Midnapur, the 20th May 1911, TN 
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as settled is erroneous, or whether there ought to be an entry of settled rent, 
must incidentally examine the grounds assigned by the plaintiff as set out in 
the six clauses of sub-section 8 of that section. The plaintiff is not competent 
in a suit under that section to seek a declaration that part of the lands is 
nij jots or that oertain specific tenants have not acquired rights of oocupancy 
therein. 

A muit under section 104H of the Bengal Tenancy Act may be instituted 
either by the landlord or by the tenant, according as the one or the other 
considers himself aggrieved by the entry in the record of righta& A suit 
under that section should have as defendant only the person benefited by the 
rent-entry or by the omission to make a rent-ontry, as the oase may be. 

In a suit framed strictly in &ocordanee with section 104H, the Secretary 
of State for India is a proper party to be made defendant. The under-tenants 
are not necemary parties in the determination of the one question directly in 
issue, namely, whether the rent-entry showing tbe amount of rent payable 
by the plaintiff to the Secretary of State for India, is or is not eorreot. The 
under-tenants are not affected or prejudiced in any manner by the result of 
the suit, to which they are not parties; the entry in the record of rights, in 
so far as it relates to their status as under-tenanta, cannot be altered es the 
result of the suit, 

There is a well-founded distinction between necessary parties and proper 
parties to a suit, Two conditions must be satisfied inlorder that a party may 
be considered a necessary party defendant, namely, Ara, there must’ be a right 
to some relief against him in respect of the matter involved in the suit, and, 
seoondiy, his presence must be necessary in order to enable the Court, effectually 
and completely, to adjudicate upon and settle all the questions involved in 
the suit, 

In each case, it is to be determined whether a particular person is or is 
not a necessary party, that is, necessary for the determination of the question 
Talsed by the plaintiff and for the grant of tho relief be claims, Ass general 
rule, a person who is only indirectly or remotely interested, is not a necemary 
party, | s: 

Patiruddin v. Seoreary of Stata (1) and Digambar v. Beeretary of 
State (2) explained, 

Appeals by the Plaintiffs, 

The plaintiffs instituted these suits for declaration under 
sub-section (3), cl. (e) of section 104H of the Bengal Tenancy 
Act, that as tenants they belonged to classes different from those 
to which they were shown in the record of rights as belonging. 
The substantial relief which they claimed was, that the amount 
of the rent settled at the settlement was excessive anf illegal 
and that fair and equitable amount of rent be settled, The 
Secretary of State for India raised the objection of non-joinder 
of under-tenants subordinate to the plaintiffs. "This objection 
was over-ruled by the primary Court; the suit was tried on 


the merits and decreed in favour of the plaintiff ; the decree 


C) (1914) 16 0, DL, J. 388. (8) (1911) 16 0. L. J. 881. 
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declared that the status of the plaintiffs was that of raiyats with 
rights of occupancy and not that of intermediate tenure-holders. 


On appeal by the Secretary of State, the appellate Court set Jogendra Wath Singh 


aside the decrees of the first Court and remanded the cases in 


order that the under-tenants might be added as defendants for India in Oounoll, 


and the suits retried in their presence. Hence these appeals. 
Dr. Rash Behary Ghosh and Babu Fyotis Chandra Hajra 
for the Appellants. 
Babu Ram Charan Mitter for the Secretary of State 
Respondent. 
Babu Kshirode Narayan Bhunia for pro forma Defendants, 
Respondents. C. A. V, 
The judgments of the Court were as follows : 


Mookerjee J.—This appeal is directed against an order of 
remand in a suit under section 104H of the Bengal Tenancy 
Act. The plaintiffs instituted the suit on the ground mentioned 
in Sub-Section 3, Clause (e) of that section, namely, that as 
tenants they belong to a class different from that to which 
they are shown in the record of rights as belonging. The 
substantial relief which they claimed, in fact it is the only relief 
which they can claim under Sub-section 1 of Section 104H, is, 
that the amount of the rent settled at the present settlement 
is excessive and illegal and that fair and equitable amount of 
rent be settled. On behalf of the Secretary of State for India 
in Council, objection was taken to the frame of the suit on the 


ground that the under-tenants subordinate to the plaintiffs 


had not been joined as defendants. This objection was over- 
ruled by the primary Court ; the suit was tried on the merits 
and decreed in favour of the plaintiffs; the decree declared 
that the status of the plaintiffs was that of ryots with rights of 
occupancy and not that of intermediate tenure-holders. The 
Secretary of State appealed against this decision, and contended 
that the under-tenants should have been joined as defendants, 
because their status is dependent upon the status of the plain- 
tiffs The District Judge has given effect to this contention, 
upon the authority of the cases of ujirud.im vw. Secretary of 
State (1) and Digambar Nanda v. Secretary of State (2). The 
District Judge has, in this view, set aside the decree of the 
Court of first instance and remanded the casein order that 
the under-tenants might be added as defendants and the ‘suit 
re-tried in their presence. This appeal by the plgintifis is 
(1) (1911) 16 0, L. J. 883, (3) (1911) 16 0. L, J. 881. 
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directed against the order of remand, and has been supported 
on the ground that in a suit under section 104H of the Bengal 
Tenancy Act, the under-tenants of the plaintiffs are not necessary 
parties. 

Before the substantial question of law raised in the appeal 
is examined, it is necessary to point out that the plaint has not 
been framed properly for the purposes of a suit under section 
104H of the Bengal Tenancy Acf. Sub-section 1 of that section 
provides that any person aggrieved by an entry of arent settled 
ina Settlement Rent Roll prepared under sections 104A to 
104F and incorporated in a Record of Rights finally published 
-under section 103A or by omission tosettle a rent for entry in 
such Settlement Rent Roll, may institute a suit in the civil 
Court. The sub-section specifies the Court where the suit may 
be instituted, namely, it is the Court which ,has jurisdiction to 
entertain a suit for the possession of the land to which the entry 
relates or in respect of which the omission was made, Sub-sec- 
tion 2 limits the time within which the suit may be instituted. 
Sub-section 3 specifies the grounds on which the suit may be 
instituted, and it is stated explicitly tbat on no ground other 
than those specified in the sub-section can the suit be maintained. 
Itis plain, therefore, that the only relief which the plaintiff 
in a suit under section ro4H can claim is the alteration of an 
entry of the rent settled or the insertion of an entry as to the 
amount of rent to be settled. When we examine the plaint 
in this casé, in view of this exposition of the scope of section 
104H, we find that the first two prayers are entirely out of "place. 
The first prayer is to the effect that the plaintiffs may be 
declared occupancy ryots and that the entry in the Record of 
Rights tothe effect that they are tenure-holders may be declared 
erroneous. The second prayer isto the effect that the names 
of two of the defendants who are recorded as occupancy ryots 
in the record of rights may be expunged therefrom and the 
lands in their occupation may be recorded in the &Aafzan as the 
nij jots of the plaintiffs. The third prayer is to the effect that 
the amount of the rent settled at the present settlement is 
excessive and illegal and that a fair and equitable amount of rent 
may be settled. The fourth prayer relates to costs, while the 
fifth embodies the usual generel prayer for such relief as the 
plaintiffs might be entitled to claim in accordance with law and 
equity. It is plain that the first two prayers are entirely foreign 
toasuit properly framed under section 104H of the Bengal 
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Tenancy Aot. No doubt, the Court, with a view to determine 
the question, whether the entry of the rent as settled is erroneous 
. or whether there ought to be an entry of settled rent, must 
incidentally examine the ground assigned by the plaintiffs as set 
out in the six clauses of sub-section 3. Butthe Court cannot be 
called upon, in a suit under section 104H, to make. an express 
declaration upon any of the six matters mentioned in that 
sub-section. The second prayer is, if possible, still more foreign 
to the scope of the suit. The plaintiffs are not competent to 
beek in a suit under section 104H a declaration that part of the 
lands is Vy jote or that certain specific tenants have not acquired 
rights of occupancy therein. It is a matter for surprise that 
these patent defects in the plaint were not noticed in either 
of the Courts below, and, as a matter of fact, here also they were 
not discovered till the plaint had been examined by ourselves. 
If objection had been taken by the defence at the earliest stage, 
.as it might and ought to have been taken, and if, notwithstanding 
the exception, the plaintiffs had persisted and proceeded to trial 
with the plaint as framed, they would not have been entitled to 
any consideration at the hands of the Court. Here, however, 
the defect was discovered by us, and as soon as attention was 
drawn to it, the learned vakil for the appellants asked for 
permission to amend the plaint. Under ‘the exceptional 
circumstances of this case,I think this application may be 
granted, specially as the learned Government Pleader did not 
seriously oppose the application. The first two prayers in the 
plaint "wil consequently be expunged, and the names of all 
the defendants other than the Secretary of State will also be 
removed from the record. The plaint, as thus amended, is à 
proper plaint in a suit under section 104H of the Bengal Tenancy 
Act. The question arises, whether in a suit framed strictly in 
accordance with section 104H, the under-tenants are necessary 
parties. 

It is worthy of note that section 104H of the Bengal 
Tenancy Act does not state expressly against whom the suit 
under sub-section (1) may be instituted. The reason for this 
omission is obvious The suit may be instituted not merely 
by a tenant but also by a landlord. This is clear from an 
examination of the six grounds mentionedin syb-section 3. 
Ground (a), namely, that the land is not liable to the payment 
of rent, can be taken only by the tenant. Ground (2), namely, 
that the land though entered as rent free is liable to the phyment 
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of rent, can be taken only by the landlord. Ground (c), namely, 
that the relation of landlord and tenant does not exist, can be 
taken either by the landlord or by the tenant. Ground (a), 
namely, that the land has been wrongly recorded a8 part of or 
omitted from a particular estate or tenancy, may be taken by 
either party. Ground (e), namely, that the tenant belongs toa 
class different from that in which he has been placed in the 
record of rights, may be urged either by the landlord or by 
the tenant. Ground (f) which relates to the date from wbich 
the rent settled is to take effect, mdy be taken either by the 
landlord or by the tenant. It is manifest, therefore, thata suit 
under section Io4H may be instituted either by the landlord 
or by the tenant, according as the one or the other considers 
himself aggrieved by the entry in the record of rights. Against 
whom, then, should thesuit be instituted? Clearly, against the 
person in whose favour the entry of rent settled has been made 
or who has been benefited by the omission to settle a rent for 
entry in the record. Tested in:the light of this principle, a suit 
under section 104H should have as defendant only the person 
benefited by the rent-entry or by the omission to make a 
rent-entry, as the case may be. In the present case, therefore, 
the Secretary of Btate for India is the proper party to be 
made defendant. The under-tenants are not necessary parties 
in the determination of the one question directly in issue, namely, 
whether the rent.entry showing the amount of rent payable 
by the plaintiffs to the Secretary of State; is" or is not correct. 
In the Court below, it appears to have been argued, however, 
that the under-tenants are necessary parties, because they are 
interested in the question which incidentally arises as to the 
status of the plaintiffs. The obvious answer is that they cannot 
be affected or prejudiced in any manner by the result of this 
suit, to which they are not parties ; the entry in the record of 
rights, in so far as it relates to their status as under- tenants, 
cannot be altered as the result of this suit. There is a well- 
founded distinction between necessary parties and proper parties 
to asuit, The Code of Civil Procedure, 1908, does not contain” 
any express provision as to who should be considered necessary 
parties, but it is clear from an examination of the rules in Order 1 
ef the Code that two conditions must be satished in order that 


a party may be considered a necessary party ‘defendant, namely, 
first, *here must be a right to some relief a 


gainst him in respect 
9f the matter involved in 


the guit, and, secondly, his presence is 
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neceasary in order to enable the Court, effectually and completely, 
to adjudicate upon and settle all the questions involved in the 
suit. Durga Charan v. Fottndra Mohan (1). As pointed out, 
however, by Story in his classical treatise on Equity Pleadings, 
section 76 (e), it 13 impossible to formulate precise rules of 
universal application to the joinder of parties, and the only 
principle which can be safely adopted is that all persons materially 
interested in the suit or in the subject of the suit or in the 
object of the suit should be made parties. To the same effect 
is the exposition by Calvert in his treatise on Parties to Suits 
in Equity, Second Edition, 1847, pages 1-11, where statements 
are quoted from the judgments of Lord Hardwicke, Lord 
Thurlow, Lord Eldon and Sir William Grant, and it is pointed 
out that the rule is expressed in vague language by very logical 
reasoners. The rule,is formulated in the same terms in Daniell on 


Chancery Practice, Vol. 1, p. 163, where it is pointed out that. 


all persons materially interested in the subject should generally 
be made parties to the suit, either as plaintiffs or defendants 
(See also Daniell Vol. I. pages 170, 171, 200, and Story on Equity 
Pleadings, sections 76, 94, 120, 138). In each case, it must be 
determined whether a particular person is or is not a necessary 
party, 5, s, necessary for the determination of the question 
raised by the plaintiff and for the grant of the relief he claims. 
It may be laid down, however, asa general rule :that a person 
who is only indirectly or remotely interested, is not a necessary 
party. In illustration of this principle, reference may be made 
to the pases of Moser v. Marsden (2) and McCheane v. Gyles (3), 
and in England it has been ruled that an order for the addition 

of a defendant would be made only where, before the Judicature 

Act, a plea: in abatement would have succeeded. Wilson v. 
Balcarres (4), Robinson v. Geisel (5). That there may be room 
for divergence of judicial opinion on the subject is well illustrated 
by the judgment of Sir Barnes Peacock in Foy Gobind v. Gowree 
Froshad (6) and of Mr. Justice Markby in Xalespershad v. Foy 
Narain (7). Itis worthy of note that Rule 9. of Order 1 of the 
Code of Civil Procedure now provides that no suit shall be 
defeated by reason ofthe non-joinder of parties, and the Court 
may in every suit deal :with the matter in controversy so far 
as regards the rights and interests of the parties actually before 


it, a rule well recognised and frequently applied in England. 


(1) (1809) I. L H. 97 Calo 408 (497) 
(31 (1593) 1 Oh. 487. (5) .1894) 2 Q. B. 685. 
‘8, (1903) 1 Oh. 911. (6, (1867; 7 W. B. 201. * 
(4) (1898) 1Q. B 423, (7) (1889) 11 W. R. 361. 
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In re Brown (1). A good illustration is furnished by the decision 
of their Lordships of the Judicial Committee in Durga Prasad 
Singh v. Brajanath Bose (2). In that case, a suit was brought 
by a zemindar to establish his right to minerals under-lying a 
mouza in his zemindary held by a Digwar on Digwari tenure. 
The Digwar was appointed by and was in possession under the 
authority of Government. It was contended that the Secretary 
of State was a necessary party to the suit. In answer, it was 
argued that the Secretary of State was not a necessary party, 
and that on the authority of the cases of Kashi v. Sadashev (3), 
Van Geldar v. Sowerbridge (4), Fergusson v. The Government (5), 
and Mutty Lall v. Deshkar (6), the Court might. try the 
matters in controversy as between the parties to the suit. 
The Subordinate Judge held that the Secretary of State 
was not a necessary party; upon appeal, the High Court 
held, Brajanath v. Durga Prasad (7), that the Secretary of 
State was a necessary party, because the Government 
had asserted a right to the lands and might be affected, 
indirectly, at any rate, by the result of the litigation. The 
Judicial Committee reversed the decision of the High Court. 
Lord Macnaghten observed that the Secretary of State was not 
a necessary or even a proper party to the suit, and that the 
rights ofthe Government, whatever they were, would not be 
prejudiced or affected by the result of a suit to which it was 
not a party. The case before us is reasonably free from difficulty. 
The plaint as now amended is a plaint appropriate to a suit 
under section 104H of the Bengal Tenancy Act. The only 
question directly and substantially in issue in the suit so framed, 
is, whether the entry of the rent settled as payable by the 
plaintiffs is too high ; that rent is payable only to the Secretary 
of State. Consequently, the under-tenants are not necessary 
parties to the suit. The view I take is not in conflict with 
that adopted inthe cases of Fasiruddin v. Secretary of State (8) 
and Digambar Nanda v. Secretary of State (9). In both those 
cases, the plaints were not in strict conformity with the require- 
ments of section 104H of the Bengal Tenancy Act, and declara- 
tions were sought which could not hava been granted in a 
suit properly framed under that section. It may finally be added 
that if the contention of the respondent were to prevail, in suits 


(1). (1861. 29 Bear. 401, 897) 9 W. 
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for enhancement of rent under section 7 or section 30 of the 
Bengal Tenancy Act, the under-tenants might have to be 
joined as defendants, Let us take two concrete illustrations. 
Suppose a suit is brought by A for enhancement of the rent 
of his tenant B, on the allegation that B is a tenure-holder. 
B contends that he is an occupancy raiyat and his rent is not 
liable to be enhanced under section 7 of the Bengal Tenancy 
Act. 'The Court is necessarily called upon to determine the 
status of B. Oo what principle can it be suggested that the 
under-tenants of B should be joined as defendants, though their 
status necessarily depends upon the status of B? They are not 
interested in the question of the amount of rent payable by B 
.to A, and their status cannot be affected by a decision in the 
suit to which they are not parties Suppose, again, that À 
sues B for an enhancement of rent on the allegation that B 
is an occupancy ryot. B pleads that he is a tenure-holder and 
not liable to have his rent enhanced under section 30; it would 
certainly be a novel proposition to hold that all the sub-tenants 
of B should be made parties to the suit, because the question 
of the status of B is in controversy, and their status is dependent 


upon tbe status of B. On the whole, therefore, I am of opinion. 


that in the present suit the under-tenants are not necessary 
partiee. - 

The result is that this- appeal must be allowed, the order 
ofthe District Judge set aside and the case remitted to him 
in order that the appeal may be heard on the merits. The 
plaintewill be amended by the removal of the names of all the 
defendants other than the Secretary of State, and the first two 
prayers will be expunged. The appellants must, however, pay 
the respondents the costs of this appeal. The hearing fee is 
assessed at three gold mohurs, to be divided equally between the 
Secretary of S:ate and the other defendants who are now : dis- 
charged from the suit. 

It is conceded that this judgment will -govern the other 
appeal which will, therefore, be allowed on the same berms, 
and a similar order will be drawn up therein. 

Holmwood J.—I am in entire agreement with my learned 
brother as to the order which should be passed in this appeal, 
but as I was a party to the judgment in Faytruddin v. Secretary 
of State (1), I think it right to add that those cases can be readily 
distinguish partly on the grounds already referred to in the 
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judgment of my learned brother and also on the further ground 
that no amendment of the plaint was suggested and the ‘parties 
desired and intended to have the status of the tenants deter- 
mined. No doubt, it would have been competent-to us to 
hold that the suit thereby ceased to be one under section 104H, 
but this was unnecessary as no change in jurisdiction was ~ 
involved in trying the suit as a regular suit on the issues raised . 
by the parties and the necessary payment of ad valorem fees 
had already been made. The true rule, however, seems to be. 
that such issues cannot be raised in a suit under section. 104(H)- 
80 as to affect the rights of absent and unnecessary parties. 

The later decision Digambar Nanda v. Secretary of State (1), 
by Coxe and Teunon’JJ., seems merely to have held that the 
under-tenants were desirable parties if they wanted to.come in 
and not thaf the suit was bad in their absence. 

I take it that the clear exposition ofthe law now given 
by my learned brother will remove any difficulty .which might. 
have arisen in the application of these two rulings. 

I concur in the order passed in this appeal as to the. ssimuid 
after.amendment of the plaint and as to costs. . 


A; T. M. í Appeals allowed : cases INI. 
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Eure Ser Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
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A mortgagee making & further: advance, shall not in respeot of thet 
udvanoe soquire any priority as against an intermediate mortgages; the 
rule is subject to an exoeptaon that the intermediafe mortgagee who has notioe 
ofthe prior mortgage is postponed in respect of advances subsequently made 
on the security of that mortgage, provided it oxpremes the-maximum to be 

secured thereby and that maximum is not exoeeded, i 

On the 28th September, 1900, the mortgagors took « lease ` iod the 
mortgagees of a certain property and executed a seourity bond, to secure the 
due performance by them of-thelr engagement to pay rent, Thetwo documents 
were registered on. the 11th October, 1900. As the lemees defanited in payihg rent, 

Vias ten Original Decrees Nos. 880 and BSU of 1910, pst-the 
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the landlords sued to recover rent as also for the enforcement of the security, 
and joined aa defendants several persona, among them a mortgages undera 
bond -of the 12th Ootober, 1900, on the allegation-that -they had aequired 
an interest in the properties given by the lessees by way of security. A decree 
was obtained on the 18th Maroh, 1907, allowing the claim for priority by the 
landlords over the mortgage of the 13th October, 1900: 

Held, that thesecurity bond of the 88th September was not entitled to 
priority over the mortgage of the 18th Ootober, as the püisne jnoumbranocer 
had no notice of the prior mortgage except’ to the extent that the matter was 
rusjudisata by "virtue of the decree of the 18th March, 1907, in respect.of the 
sum then in controversy, 


A Oourt will not extend the doctrine of constructive reswdiosta beyond 
the subject matter of the particular litigation. 


Burjiram -v, Barhamdso (1) referred to. i 
A pulme mortgagee, as holder of a fragment of the equity of redemption, 
cannot be held personally responsible for the repayment of the mortgage debt 
which is primarily payable by the mortgagor. 
Jumna Das v.Ram Outer Pandey (2) referred to 
Appeals by Puisne Incumbrancers. 
Cross suits for enforcement of mortgage securities 
The material facts and arguments appear from the judgment. 
Babus Dwarka Nath Chakrabarti and Kshetra Mohon Sen 
for the Appellants. 


Babus Foges Chandra Ro ind Gates Dui Singh for the 
Respondents. 

The judgment of the Court was delivered by . - 

Mookerjee J.—These appeals are directed against two decrees 
in cross suits for the enforcement of mortgage securities; On 
the 20th April, 1908, four persons, who may be briefly described 
as the mortgagors, executed a mortgage security in favour of 
Dalip- Nàrayan Singh and Balmiki Prasad for a sum of rupees 
15,539. The consideration for the- mortgage comprised judg- 
ment-debts due from the mortgagors to the mortgagees, and 
also arrears of rent due in respect of leases granted by the 
mortgagees to the mortgagors. The mortgagees have joined as 
defendants not merely the mortgagors, but also junior incum- 
brancers One of the defendants is Harak Narayan Singh who 
claims under a mortgage bond executed in his favour by the 
mortgagors on the 12th October, 1900. Prima facte, he is a prior 
incümbrancer, and consequently not a proper party to the 
mortgage suit, but the plaintiffs have joined him as a defendant as 
they claim priority against him, The suit was commenced' on the 
IIth October, 1909, and Harak Narayan died shortly afterwards, 


whereupou his infant sons were brought onthe record. *On the 
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IIth April, 1910, they filed their written statement wherein they 
repudiated the claim to priority set up by the plaintiffs. Mean- 
while, on the rsth November, 1909, they had instituted a suit to 
enforce their security of the 12th October, 1900, and joined 
therein as defendants the mortgagees of the 20th April, 1908, as 
puisne incumbrancers. The latter filed their written statement on 
the 19th April 1910, and claimed priority on the basis of three secu- 
rities of the 14th June, 1900, 28th September, 1900.and 27th April, 
1903, which they contended had not only been not superseded 
but actually kept alive by the mortgage of the aoth April, 1908. 
The substantial question in controversy in the two cross suits, 
consequently, was, whether the mortgage of the zoth April, 
1908, is entitled to priority over the mortgage of the rath 
October, 1900, and if so to what extent. The Subordinate Judge 
has negatived the claim for priority and has not only given 
mortgage decrees to the two sets of mortgagees, but, has, in the 
suit by the mortgagees of the 13th October, 1900, given them a 
personal decree against the mortgagees of the 20th April, 1908. 
Th ese mortgagees have now appealed to this Court, and on their 
behalf the decrees of the Subordinate Judge bave been assailed 
on two grounds, namely, rs, that the security of the 20th April, 
1908, is entitled to precedence over the security of the 
rath October, 1900, and, second, that a puisne mortgagee, as 
holder of a fragment of the equity of redemption, cannot be held 
personally responsible for the repayment of the mortgage debt 
which is primarily payable by the mortgagors. : 

'To test the soundness of the first contention, reference must 
briefly be made to'some of the earlier transactions between the 
parties. On the 28th September, 1900, the mortgagors took a 
lease from the mortgagees of a half share of a property Balibigha, 
for aterm of 9 years, on an annual rental of rupees 1,500. On 
the same date, the mortgagors executed a security bond, to 
secure the due performance by them of their engagement to pay 
rent. These two documents were presented for registration on 
that very date and were actually registered on the 11th October, 
1900. The lessees made default in payment of rent. The 
consequence was that the landlords sued to recover arrears of 
rent, and joined as defendants several persons, among them 
Harack Narayan Singh, the mortgagee under the bond of the 
12th October, 1900, on the allegation that they had acquired an 
interest in the properties given by the lessees by way of security. 
The suit as framed was not merely a suit for rent but also a suit 
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for enforcement of the security given by the lessees. A decree 
was made in favour of the landlords on-the 13th March, 1907. 
The decree declared the prior title of two of the defendants, but 
not of Harak Narayan Singh. On the 24th May, 1907, the 
landlords obtained another decree for rent. Under these two 
decrees, the lessees became liable for a considerable sum to their 


landlords. On the 27th April, 1903, the mortgagees had granted: 


another lease of a property Mahespara to the mortgagors for a 
period of nine years at an annual rent of rupees 1,654. On the 
same date, the lessees executed a security bond to the lessors for 
the due payment of the rent. On the 2oth April, 1908, it was 
found that a considerable sum of money was due to the lessees 
under the two decrees already mentioned and further arrears 
which had accrued due. The lessees accordingly executed the 
mortgage bond in suit for a sum of rupees 15,539 ; the mortgage 
lien created under the securities of the 28th September, 1900 
and 27th April, 1903, were kept alive in express terms. The 
mortgagees of the 2oth April, 1908, now contend that they are 
entitled to fall back upon the security of the 28th September, 
1500, to the extent of their debt secured thereby. They further 
contend that this question is res judicata by virtue of the decision 
in the rent suit given on the 13th March, 1907, ‘at any rate, to 
the extent of the amount covered by that decree. The two 
questions, therefore, which require examination are, frst, what 
is the true effect of the decree of the 13th March, 1907, and, 
secondly, is the security bond of the 28th September, 1900, 
-entitled to priority over the mortgage ofthe 12th October, 1900. 

With respect to the first of these questions, it is plain that 
the decision of the 13th March, 1907, operates as res judicata. 
The then plaintiffs claimed priority in respect of their security 
of the 28th September 1900 as against Harak Narayan Singh, 
the mortgagee of the 12th October, 1900. From the judgment 
in that suit, it is not clear whether Harak Narayan Singh 
claimed priority in respect of his mortgage, but it is immaterial 
whether he did so or not. If he did resist the claim and was 
unsuccessful, he is bound by the decision ;-if he did not resist 
the claim, inspite of the opportunity afforded to him, he is 
equally bound by the decision. In support of this view, reference 
may be made' to the cases of Swryrram v. Barkamdeo | (1), 
Srigopal v. Pritky Singh (2), and Muhammad Ibrahim v. Ambika (3) 
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which reverses upon this point the decision in Basynath v. 
Mahomed Ibrahtm (1). As, however, the general question of 
the priority of the security bond of the 28th September, 1900, 
over the mortgage of the rath October, 1900, was not directly 
put in issue, the effect of that decision will be deemed conclusive 

only in respect of the sum then in controversy, for the Court 

will not extend the doctrine of what has been called constructive 

res judicata beyond the subject matter of the particular litigation : 

Surjiram v. Barhamdeo (2). The learned vakil for the respondents, 

the mortgagees of the rath October, 1900, contended that as 

a decree had been obtained on the security bond, the security 

had merged in the decree and could no longer be set up against 

a puisne incumbrancer. This contention is manifestly fallacious, 

and is opposed to the decision in Bibian Bibi v. Sachi 
Bewah (3) and Surjiram v. Barkamdeo (4). We hold, therefore, 
that in respect of the sum covered by the decree of the 13th 

March, 1907, the mortgagees of the 20th April, 1908, are entitled 

to priority over the mortgagees of the 12th October, 1900, to 

the extent defined by that decree. We add this important 
qualification, because the decree directed the realisation of the 

decretal amount by the sale of the leasehold interest in the 

frstinstance, and by the sale of the security properties only 

in the event of a deficit. Consequently, the market value of the 

leasehold interest on the 13th March, 1907, must be determined 

by the Court below and deducted from the decretal amount. 

The balance alone will be deemed charged upon the security 

properties. That balance, again, has to be distributed propórtion- - 
ately upon the two properties covered by tbe security ; when 

this has been done, the mortgagees of 1908 will be entitled to 

claim priority against the mortgagees of 1900 in respect of the 

um so determined. 

With respect to the second question raised, whether apart 
from the question of res judicata the security bond of the 28th 
September, 1900, is entitled to priority over the mortgage of 
the 12th October, 1900, the answer must depend upon the 
true construction of sections 79 and 80 of the Transfer of Property 
Act. At the date of the execution of the mortgage bond of 
the 12th October, 1900, no instalment of the rent had fallen 
due. Whatever debt, therefore, became ultimately secured 
under the bond ofthe 28th September, 1900, accrued due after 

(1) (1906) 2 C. L. J. 674. (8) (1904) I. L. B. 81 Calo, 868, | | 

(2) (1905) I, C, L. J. 387. (4) (1005) 20, L, J. 202 (314). 
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the rath October, 1900. Now, section 80 of the Transfer of 
Property Act provides that, except in the case provided for by 
section 79, no mortgagee making a subsequent advance to the 
mortgagor, whether with or without notice of an intermediate 
mortgage, shall thereby acquire any priority in respect of his 
security for such subsequent advance. Section 79 provides that 
if a mortgage, made to secure future advances, the performance 
of an engagement, or the balance of a running account, expresses 
the maximum to be secured thereby, a subsequent mortgage 
of the same property shall, if made with notice of the prior 
mortgage, be postponed to the prior mortgage in respect of all 
advances or debits not exceeding the maximum, though made or 
allowed with notice of the subsequent mortgage. These provisions. 
deliberately depart from the rule laid down by the House of Lords 
in Hopkinson v. Rolt (1) and Bradford Banking Co. v. Briggs (2), 
and repeatedly accepted as good law in Ireland and America ;- Zn 
rs Macnamara's Estate (3), In re Keogh's Estate (4), Shtrras v. 
Cage (5). Assistance, therefore, cannot be derived from an 
examination of the English authorities on the subject; and the 
answer to the question raised must depend upon the construction 
of sections 79 and 80 of the Transfer of Property Act. Tha 
general rule lald down is that a mortgagee, making a further 
advance, shall not ip respect of that advance acquire any priority 
as against an intermediate mortgagee; but this is subject to 
the exception that the intermediate mortgagee who has notice 
of the prior mortgage is postponed in respect of advances sub- 
sequenjly made on the security of that mortgage, provided it 
expresses the maximum to be secured thereby and that maximum 
is not exceeded. Let us test the security bond of the 28th 
September, 1900 from these points of view. The first question 
is, does it express the maximum amount secured thereby, and 
the second question is whether the mortgagee of the 1ath 
October, 1900, had notice of the prior security. With regard 
to the first question, it cannot be disputed that the security bond 
does not explicitly express the maximum amount secured, 
though from the recitals the amount may be calculated ; but 
further consideration ofthe first queetion is needless, because, 
upon the second question, it is clear that the puisne incum- 
brancer had no notice of the earlier security. The security. 
bond was presented for registration on the 28th September, 1900, 


apparently immediately before the Durga Puja Holidays, and. 


(1) (1801) 9 H. L. O. 514. (3) (1886) 12 A. C, 39, i 
f) ss 18 L, R. Ir. 158. 
(4) (1836) I NL (5 (1814; 7 Oranch 74 
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was not registered till the 1rth October, after the office had 
reopened. The mortgage bond of the 12th October, 1900, was 
presented for registration and registered on that very date. 
Even if, therefore, the view taken in the cases of Lakshmandas v. 
Dasrat (1), Dina v. Nathu (2), Fanki Prasad v. Kishen Dat (3), 
and Nand Kishore v. Anwar (4), which is contrary to the view 
taken in Zmderdawan v. Gobind Lal (S), Magniram v. Mehdi 
Hosain (6), Ram Narain v. Bandi (7), Preonath v. Ashutosh (8), 
namely, that registration is equivalent to notice, were adopted, 
it could not be said that the subsequent mortgagee had notice of 
the prior mortgage ; before the puisne incumbrancer negotiated 
for the advance of his money, he could not have discovered by 
the most diligent search in the registration office, the fact of the 
prior mortgage. There is also no reliable evidence to show that the 
puisne incumbrancer had actual knowledge of the prior mortgage. 
Under these circumstances, we must hold that the security bond 
of the 28th September, 1900, is not entitled to priority over the 
mortgage of the 12th October, 1900, except to the extent that the 
matter is res judicata by virtue of the decree of the 13th March 
1907 as already explained. The first contention of the appellants 
must consequently be allowed in part. 

To test the soundness of the second contention, namely, 
that in the suit by the mortgagee of the 1ath October, 1900, 
no personal decree can be made against the mortgagees of the 
28th September, 1900, we have only to remember that the 
personal covenant was by the mortgagors alone and does not 
bind other holders of the equity of redemption. Fumna Das v. 
Ram Outer Pandey (9). The second contention of the appell- 
ants must, therefore, prevail. : 

The result is that these appeals must be allowed, the decrees 
made by the Subordinate Judge discharged, and- the cases 
remanded to him inorder that accounts may be taken on the 
principle explained in this judgment, and after determination 
of such other questions as may be incidental thereto. The 
materials on the record are not sufficient to enable this Court 
to make the final decree between the parties. There will be 
no order for costs in these appeals, as the appellants have been 
only partially successful in their contention. 


A, T. M. Appeals allowed» Cases remanded, 
t) (1880) T. L. R, 6 Bom 168. (5) (1896) I. L, R. 93 Omo. 790. 
(3) (1902) I. L. R. 26 Bom. 588. (8) (1908) I. L. R 81 Oslo. 95. 
* (8) (1894) I. L. B. 16 All, 478. (2 (1904) I. L. R. B1 Calo. 787 
(4) (2907) L L. B. 80 Al. 89. (5 (1899) L.L- B. 97 Calo 858. 
(9) (1911) 15 O L. R, 84 
. i = 
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Before Str Asutosh Mookerjes, Knight, Fudge, and Mr. Fustice ` 
Beachcroft. < 
DALIP NARAYAN SINGH AND ANOTHER 
v. 
CHAIT NARAYAN SINGH AND OTHERS,* 
Priority—Transfer of Property Aot (1V of 1888), Secs, 79, 80— Prior and 

Subsequent morigagose — Maciswm amownt—Heloas of part of soourity, 

effec of. 

Under section 79 of the Transfer of Property Aot, two elements have to be 
considered ; Arat, whether the subsequent mortgages took with notlce of the 
prior mortgage, and, scendly, whether the prior mortgage expresses the 
maximum sum secured thereby. 

Where a deed, after stating that a lease hed been granted fora term of 
9 years upon an annual rental of Bs, 12,125 and that the proprietors leesors 
wanted reliable security for the payment of the annual rent, recited that the 
lessees hy pothecated their properties for the payment of the annual rent and 
Interest on defaulted instalments: 

Held, that the mortgage expressed the maximum to be secured thereby 
within the meaning of section 79 of the Transfer of Property Aot and would 
have priority over a subsequent mortgages, if the latter took with notice, 

Ifa mortgagee has relinquished a valuable property for an inadequate 
consideration, he oannot be permitted to throw the burden of the balance of 
the debt upon the remaining properties. 

Appeal by the Plaintiff. 
Suit to enforce a mortgage security. 
The material facts and arguments appear from the 


judgment. 


^ 


Babus Dwarka Nath Chakrabarti, Harendra Narayan 
Mitra and Ksketra Mokon Sen for the Appellants. 

Babus Foges Chandra Roy and Gones. Dutt Singh for the 
Respondents. C. A. V. 

The judgment of the Court was delivered by 

Mookerjeo J.— This is an appeal by the plaintiffs in a suit 
to enforce a mortgage security executed in their favour. on the 
zoth April, 1908. On the 14th June, 1900, the mortgagors 
took a lease from the mortgagees of a number of villages for a 
term of 9 years upon an annual rental of Rs. 12,125. On the 
same date, the lessees executed a security bond in favour of the 
lessors by which two properties were hypothecated to secure 
the due performance of the engagement for payment of rent. 
On the rath October, 1900, the mortgagors execured a mortgage 


* Appeal from Original Decree No 849 of 1910, last the decree of Babu 
Ram Lal Dutt, Subordinate Judge of Monghyr, dated the 18tn May, 1010. 


September, 3, 
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in. favour of Harak Narayan Singh. On the 2oth April, 1908, 
they executed in favour of their lessors the mortgage bond 
now in suit. The consideration for the mortgage was the 
arrears of rent due under the lease ; and the rights of the lessors 
under the security bond of the 14th June, 1900, were expressly 
kept alive. In the present litigation, the plaintiffs claim priority 
over the mortgage of Harak Narayan Singh. The representatives 
of Harak Narayan now dead, resist the claim, and also urge that 
the plaintiffs have prejudiced their position, because they 
released the properties of Nandlal Singh covered by the security 
bond, when they took the mortgage they now seek to enforce. 
The questions in controversy between the parties at this stage 
are, firsi, are the plaintiffs entitled to priority over the mortgage 
of Harak Narayan, dated the 12th October, 1900, and, secondly, 
how far have the plaintiffs prejudiced their position by the 
release in favour of Nand Lal Singh. 

In so far as the first question is concerned, it is clear from 
the terms ofthe lease of the 14th June, 1900, that no rent had 
accrued due thereunder on the 12th October, 1900. Consequently, 
whatever rent is now sought by tbe plaintiffs to be charged 
upon the security properties, it is clear, accrued due subse- 
quently to the mortgage of Harak Narayan Singh. The rights 
of the parties must, consequently, be determined with reference 
to the terms of section 79 and 80 of the Transfer of Property 
Act as explained in the case of Dah$ Narayan v. Chati 
Narayan (1). Under section 79, two elements have to be 
considered, frst, whether the subsequent mortgagee took with 
notice of the prior mortgage, and, secondly, whether the prior 
mortgage expresses the. maximum secured thereby. With 
reference to the first of these elements, we observe that the 
security bond of the r4th June, 1900, was presented for 
registration on the next day and was registered on the 16th 
June, 1900, The subsequent mortgage of Harak Narayan was 
executed and registered on the 12th October, 1900. Prima facte, 
therefore, if Harak Narayan had made an enquiry in the 
registration office, as an intending creditor with ordinary 
prudence would do, he would: have discovered that part of the 
property proposed to be mortgaged to him had already been 
hypothecated by the security bond of the 14th June 1900, 
Whether he made any enquiry or not, does not appear from the 
papers on the record. We are, consequently, not in a position 

. (1) (1913) 16 O, L, J, B% 


r 
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to say whether he took. with notice of the prior mortgage, ‘and 


the matter must be investigated. With reference to the second 
element mentioned in section 79, we are of opinion that the 
prior mortgage did express the maximum to be secured thereby, 
on the principle that, tbat is certain wbich can be made certain. 
The deed states that a lease had been granted for a term 
of 9 years upon an annual rental of Rs. 12,125 and that the 
proprietors lessors wanted reliable security for the payment 
of the annual rent; it then recites that the lessees hypotnecated 
their properties for the payment of the annual rent and interest 
on defaulted instalments. Even if we assume for a moment that 
the amount of interest was not sufficiently specified, there can 
be no question that the aggregate rent payable under the lease 
could be determined by a simple arithmetical calculation. To 
take a view most favourable to the subsequent incumbrancer, 
the hypothecated properties could be held liable at any time for 
four year's rent, for the recovery whereof a suit could be brought 
by the landlord within the period of limitation prescribed 
by the Bengal Tenancy Act. We hold, therefore, that the prior 
mortgage expressed the maximum to be secured thereby within 
the meaning of section 79 of the Transfer of Property Act 
and would be enforceable against a subsequent mortgagee, if 
the latter took with notice. This question of notice must be 
investigated on evidence to be adduced, and the Court must 
determine whether the subsequent mortgagee had notice, actual 
or constructive, of the prior mortgage. The first contention 
of the appellants must, therefore, prevail in part. 


In so far as the second question is concerned, it is clear that 
the plaintiffs have prejudiced their position in so far as they 
have released the properties of Nandlal Singh by the mortgage 
instrument of the 20th April 1905. It is well settled that in 
circumstances like these, the mortgagee cannot release the 
properties of one of the mortgagors to the detriment of the 
others: Mir Busuf Ali Haji v. Panchanan Chatterjee (1), 
Imam Alt v. Batpnath (2), Ramranjan v. Indranarayan (3) and 
Hakim Lal v. Ram Lal (4). The plaintiffs, therefore, must 
apportion what was chargeable upon all the properties covered 
by the security of the 14th June 1900 and proceed against, the 
properties over which they have not relinquished their lien, 
only to the extent of the sum fairly chargeable thereon; in 


(1) (1910) 15 C. W. N. 800. (3) (1906) 10 O, W, N. 863» 
(3) (1906) 10 O. W. N, 551. (4) (1907) 6 C, L.-J. 46, 
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other words, as pointed out in Venkata Chella v. Srintvasa (1), 
if they have relinquished a valuable property for an inadequate 
consideration, they cannot be permitted to throw the burden of 
the balance of the debt upon the.remaining properties. The 
materials on the record are not sufficient for the determination 
of this question, which must consequently be determined by the 
Court below on evidence to be adduced by the parties. The 
second question which is raised by the respondents, must, 
therefore, be partially answered in their favour. 


The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside, and the case remanded to him 
in order that the mortgage accounts may be taken and the 
rights of the parties adjusted after determination of the questions 
mentioned as also other questions incidental thereto. There 
will be no order for costs in this appeal, as both the parties have 
successfully assailed the decree of the Court below. 


The documents which have been filed in this Court will be 
made part of the record and sent down to the Court below. 


A. T. M. Appeal allowed: Case sent back. 
(1) (1905) L L, E. 28 Mad, 555. 


Before Str Asutosh Mookerjae, Knight, Fudge, and 
Mr. S ustice Beachcroft. 
GOKHAI PADHAN AND OTHERS 
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GONES LAL PANDIT.’ 


Decree, execution af—Mortgags deorce— Decree providing interest up to certain 
date— Application for postponement of sale---A pplication containing provision 
for terest up to realisation—Application praying sanstion——Alsred doorse 
acted upon by parties — Eff'ex — Civil Proosduro Code (Act XIV of 1883), 
section $57 A. 


A mortgage decree was pessed in 1903 which provided that interest on 
the principal amount would run at the bond rate up to six months. The 
decree was executed and a date was fixed for sale of the mortgaged property, 
The judgment-debtors asked for time to enable them to milafy the decree and 
the decree-holder agreed to give time for a consideration, namely, the payment 
of interest upon his money up to the date of realisation, The application 
was made on the 18th November, 1905. In that application, the judgment- 
debtors expressly prayed for sanction of the Court as regards payment of 
interest up tothe date of realisation. The Court therenpon granted time, and, 


* Appes) from Original Order No. 407 of 1911. against the decision of 
Babu Narendra Kristo Dutt, Subordinate Judge of Cuttack, dated the 
löth July 1811. 
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fn aecordanoe with the termi of the petiifon:postponed the mle. The decree. 
holder afterwards, in several, successive applications for execution, claimed 
Interest on the basis of the agreement \embodied in the petition of the 18th 
November, 1908. The judgment-debtors, with knowledge of the claim, never 
disputed it, and had, on 58 successive occasions obtained adjournments on 


part payments and expressly agreed to pay the balance of the entire decretal 
amount on the adjourned dates: 


Heald, on the construction of the order on the petition, that the agreement? 


was sanctioned by the Oourt under section 357A of the Code of. Olvil 


Proeedure (1882) as the Court deemed the consideration reasonable under all. 


the eireumstanoes of the case. m" 
A decree must ordinarily be exeouted as originally made and the parties 
cannot be permitted to make a substantial alteration therein. But where 
the parties have acted upon the decree as altered for a number of years and 
treated it as valid, the judgment-debtors, who have been subetantially benefited 
thereby, cannot be permitted to take exoeption to its validity. ^ 
Appeal by the Judgment-debtors. 
Application for execution of a mortgage decree. 
The material facts and arguments’ appear, from the 
judgment. 
Dr. Hash Behary Ghose and Babu Motnmokon Dutt for the 
Appellants. 
Mr. B. Chakrabarti and Babn Biraj Mokon Majumdar for 
` the Respondent. 
The judgment of the Court was delivered by 


Mookerjoo J.—This is an appeal on behalf of the judgment- 
debtors against an order for execution of a mortgage decree. 
The predecessor in interest of the respondent obtained an ex 
parte mortgage decree against the appellants on the roth 
September 1903. The decree was drawn up in the following 
terms : " The suit be decreed ex parie with costs, and interest 
do run on the principal amount at the bond rate up to 6 months. 
Ifthe decretal amount be not paid within six months, then 
the mortgaged properties be sold in auction." The decree was 
made under section 88 of the Transfer of Property Act, but 
for.some unexplained reason, possibly through oversight, no 
provision was made in the decree for interest on the decretal 
amount from the expiry of the period of grace to the date of 
realisation. The decree was made absolute on the 17th July, 
1905, and shortly afterwards, the decree-holder applied for sale 
of the mortgaged properties. The sale proclamation was duly 
published, and the sale was fixed for the 15th: November, 1905. 
On that date, the sale was not held and was postponed.. Three 
days later, the judgment-debtors, with the assent of the decree- 


C. A. V. 
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holder, presented a petition to the Couit. The true effect of 
the order made by the Court upon this petition is now in 
controversy between the parties. The material portion of the 
petition was in these terms: “In the bond sued upon by the 
plaintiff decree- bolder, it is stipulated that interest will run at 
the rate of one per cent. up to the date of the realisation of 
the whole amount, but in the decree passed in this suit, such 
interest is ordered to run till six months from the date of the 
decree, there being no provision for any interest to run up to 
the date of the payment of the whole amount. We, therefore, 
saw and approached the plaintiff decree-holder to-day, and 
having promised to pay interest at the rate of one per cent. up 
to the date of realisation of the whole amount, as provided in 
his bond, and having paid him Rupees two hundred in cash 
in part payment of his decretal money, we asked him for two 
months time, that is, up to the r4th January, 1906. The 
plaintiff decree-holder has thereupon agreed to grant two 
months time in accordance with the above conditions. We will 
„pay. the plaintiff decree-holder the decretal money with ‘interest 
at one. per cent. per mensem from the date of the decree up to 
the date of realisation, and we pray for the Court's order of 
.sanction in that respect. If we pay anything by instalment, 
we will make such payments with interest at tbe aforesaid rate 
of one per cent. per mensem. We shall not be able to make 
any objection with regard to the payment of interest. If -we 
fail to pay, within the aforesaid period, the whole amount due 
‘to’ the plaintiff decree-holder op'bis decree with interest" at the 
aforesaid rate of one per cent. per mensem, the properties under 
auction sale will be sold in auction on the rsth January, 1906, 
without service of sale proclamation. We file this petition 
with the consent of the plaintiff, and pray that Your Honour, in 
consideration of the above, will be pleased to order that interest 
will run at the aforesaid rate of one per cent. per mensem from 
the date of decree to the date of realisation of the whole of the 
decretal amount due to the plaintiff decree-holder.” At the 


"foot of this petition, tbe pleader for the decree-holder stated 


that he consented to the adjournment mentioned. The 
Subordinate Judge thereupon recorded an order in the order- 
sheet to the following effect: “To-day the judgment-debtors 
having paid Rupees two bundred to the decree-holder file a 
petition, consented to by the decree-holder, asking for two 
months time to pay off the balance, etc. Ordered, that time he 
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granted, and thal in accordance with the terms of the petition 
for time, the executiom sale of the properties put up for sale be 
postponed till the- r4th January next, and if the judgment- 
debtors fail to pay off the balance within the time granted, the 
aforesaid properties be sold in auction at 12 noon of the rsth 
January aforesaid, without service of fresh sale proclamation. 
Rupees two hundred be credited towards the amount due in 
this case.” On the date fixed, the money was not paid in full, 
and on the 2oth January following, the application for execution 
was dismissed on part satisfaction, the sale having been adjourned 
to the 15th February 1906. The next application for execution 
was. filed on the 13th February 1906, and in this application the 
decree-holder claimed interest in terms of the agreement 
embodied in the petition of the 18th November 19os. The 
judgment-debtors raised no objection to the claim, and made 
part payments from time to time. The next application for 
execution presented on the 9th July r906 -contained a similar 
claim for interest; no exception was taken by the judgment- 
debtors who made part payments from time to time under 
petitions which unquestionably affirmed the agreement of the 
. 18th November, 1905. This application for execution was 
dismissed on the 21st January 1907, only to be followed promptly 
by another on the 13th February 1907. To this application; 
which repeated the claim for interest, the officers of the Court 
took objection, which was, however, ultimately disallowed. The 
judgment-debtors, when they appeared, did not take exception 
“ tothe chaim for interest but repeatedly made part payments 
and obtained adjournments. The application was dismissed on 
the 16th July, 1907, and was followed by another on the. 13th 
August, 1907 in which there was a similar claim for interest, 
and a similar omission.on the part of the judgment-debtors to 
take exception to the claim, The same state of things happened 
with three successive applications for execution, filed on.the 
gth March, 1908,- 14th November, 1908, 11th September, 1909, 
In each of these applications, the decree-holder claimed . interest 
in accordance with the agreement of the 18th November, 1905 ; 
the judgment-debtors did not dispute the claim, but repeatedly 
obtained adjournments on part payments, and agreed to pay 
the. balance of decretal amount on the adjourned date. To 
summarise the position, after the 18th’ November 1905, -the 
decree-holder has in seven successive applications for execution 
 elaimsd interest on the basis of the agreement embodied 1n the 
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petition of that date; the judgment-debtors, with knowledge 
of the claim, have never disputed it, and have, on 58 successive 
occasions, obtained adjournments upon part payments and 
expressly agreed to pay the balance of the entire decretal amount 
etc., on the adjourned dates. Under these circumstances, the 
decree-holder might well have imagined that his dues would be 
realised without difficulty ; but the unexpected did happen when 
on the 24th September, 1910, he again applied for execution 
of his decree. The judgment-debtors took exception to the 
claim on the ground} that they had agreed to pay interest at 
I2 per cent. per annum by the petition of the 18th November, 
1905, through fear, as the decree-holder would not otherwise 
consent to an adjournment of the sale, and that the agreement 
was void, as the requisite sanction had not been accorded by 
the Court. The Subordinate Judge has overruled this objection, 
and has held that the decree-holder was entitled to the interest 
claimed. On the present appeal by the judgment-debtors, two 
grounds have been urged, frst, that the agreement of the 18th 
November, 1905, was void, as it was not sanctioned by the Court 
under section 257A of the Civil Procedure Code ,of 1882, and, 
secondly, that even if such sanction had been granted, it would 
have been inoperative, because the agreement was not for the 
satisfaction of a “judgment debt" within the meaning of that 
section. These positions have been controverted by the respon- 
dent as unsound in law, and, it has further been urged on his 
behalf that the judgment-debtors cannot be allowed to take up, 
to the detriment of the decree-holder, a position « wholly 
inconsistent with that deliberately taken up by them on the 
18th November 1905 and persistently maintained for more than 
five years. 

In support of the first ground, reference has been; made to 
section 257À. of the Code of 1882, which provides that an 
agreement to give time to a judgment-debtor, or for satisfaction 
of a judgment-debt, is valid, only if made with the'sanction of 
the Court. This has not been disputed by the respondent, who 
maintains that the requisite sanction was granted. In our 
opipion, the construction placed by the respondent upon the 
order of the Subordinate Judge on the petition 'of the 18th 
November, 1905, is obviously reasonable and should be accepted. 
The judgment-debtots asked for time to enable them to satisfy 
the decree; the decree-holder agreed to give time for a consi- 
deration, namely, the-payment of interest upon his money which 
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he would, otherwise, be able to realise forthwith by sale of the 
mortgaged properties. The judgment-debtors explicitly prayed 
for sanction of the Court. The Court thereupon granted time, 
and, in accordance with the terms of the petition, postponed the 
sale. This order has been sought to be interpreted by the 
judgment-debtors as one for grant of time alone; it has been 
seriously suggested that the Court gave time in terms of the 
petition, but did not sanction the agreement for payment of 
interest. We are entirely unable to accept this view of the 
matter. Judicial orders must be reasonably construed, No 
doubt, as indicated in Narendra Lal v. Fogi Aart (1), there is no 
presumption of law that a particular act required to be performed 
has been done; but, as repeatedly laid down in cases of the 
highest authority, Saroda Prosand v. Lutchmseput (2) and 
Bourne v. Gatliff (3), judicial acts must be presumed to have been 
regularly performed: Banwari Das v. Muhammad Mashiat (4). 
In the case before us, the Court received the petition and made 
an order thereon ; it is suggested that the Court did not consider 
the contents of the petition and merely granted the prayer for 
adjournment in accordance therewith, without adverting to the 
question whether the consideration for the agreement to give 
time was or was not reasonable. The assumption we are asked 
to make is, in our opinion, unwarrantable ; it is not sought to be 
established as well founded, by evidenee of what took place in 
Court-on that date. On the other hand, the circumstances point 
toa contrary conclusion. The parties admittedly understood 
that the sanction had been granted and have uniformly acted on 
that theory for a series of years. The reason why the Court did 
not explicitly record its opinion that the consideration for the 
agreement was reasonable, is not far to seek. The consideration 
was so manifestly appropriate that there could be no room for 
controversy as to the propriety of the agreement. As was stated 
in the petition by the judgment-debtors, the loau carried simple 
interest at I2 per cent. per annum, which was to run up to the 
date of the actual realisation. The mortgage decres had, 
evidently by an over-sight, omitted to provide for payment of 
interest after the expiry of the period of grace. The result was 
that it was to the interest of the decree-holder to realise his dues 
forthwith ; the longer his money was withheld by the judgment- 
debtors, the greater the loss to him ; under these circumstances, 


(1) (1905) L L. B. 82 Oalo, 1107. (8) (1841) 11 OL & F. 45 (80). 
(3) (1873) 10 B. L- B, 314 (290) P.O, — (4) (1887) I. L. B, 2 AlL 708, 
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any creditor of ordinary prudence would have resolutely refused 
to entertain any suggestion for delay. The judgment-debtors, 
therefore, consented that interest should run on the decretal 
amount at the rate mentioned in the bond, which was by no 
means a high rate. They deliberately adopted this course, because 
they were anxious, wisely or unwisely, for time and opportunity 
to pay -of the dues of the mortgagee aud ultimately to save 
their property. The agreement, indeed, was so palpably just 
and reasonable that there would be no occasion for- protracted 
discussion in Court or a lengthy statement of the reasons which 
induced the J udge to accord his sanction thereto. We feel no 
doubt whatever that the agreement was sanctioned by the- Court 
under section 257A, because the Court deemed the considera- 
tion reasonable under all the circumstances of the case. The 
first ground, therefore, fails. i 

In support of the second ground, it has been argued that the 
sum due on a mortgage decree for sale, is not a ‘ judgment-debt? 
within the meaning of section 257 A of the Code of 1882, and 
reliance has been placed upon the cases of Kedar Nath v. Kak 
Churn (1) Kartick Nath v. Fuggernath (2), Lloyd v. Lloyd (3), 
and Heath v. Pugh (4) affirmed on appeal Pugh v. Heath (5). 
It has been suggested, in substance, that the expression ‘judg- 
ment debt’ is used in its technical sense familiar to English 
lawyers and does not consequently include a decree for saleon a 
mortgage. It is not necessary for our present purpose to decide 
the question raised, though it may be observed incidentally that 
a similar-question arose upon the construction of section» 230 
ofthe Code of 1882, and the legislature. has reproduced that 
section, in section 48 of the Code of 1908, so as to include 
within its scope decrees for money asalso mortgage decrees. 
The answer to the contention of the appellants is that if it 
was not competent to the Court to sanction the agreemeht, 
no question arises as to whether such sanction was or was 
not in fact accorded. The position then is that the parties 
engrafted on the decree a condition, and the validity of such 
condition has been asserted on the one haud and conceded on 
the other in successive execution proceedings. Under these 
circumstances, the case is completely covered by the decision of 
Sir Richard Couch in Drstonath Sen v. Guruchurn Pal (6). No 
doubt, as pointed out in Ram Runjun v. Yowhwuruyumah (7), a 


(1) (898) L L. B. 25 Oalo 708. 
(2) (1899) L L. R. 17 Calo, 385. (5) (1883) 7 App. Oas. 385. © - 
:8). (leos). 1 Oh. 885 (898). (6: (1874) 14 B. I, B. 387, 91 W, B, 810, 
(4) (1881) 6 Q. B, D. 845. (7) (1874) 23 W. B, 190, 
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decree must ordinarily be executed as originally made and the 
parties cannot: be permitted to make a substantial alteration 
therein : Bhoopendra Nath v. Kalse Prosunno (1) and Heera Lally. 
Dhunput Singh (2). But where, as here, the parties have acted 
upon the decree as altered for a number of years and treated it 
as valid, the judgment-debtors who have been substantially 
benefited thereby, cannot be permitted to take exception to its 
validity, The second ground, consequently, fails. 

We are further clearly of opinion that the -judgment-debtors 
cannot be permitted at this distance of time to repudiate their 
agreement. It is not necessary,for our present purpose, to con- 
sider whether the doctrine recognised by the Judicial Committee 
in the case of Mungul Psrshad Dichit v. Grija (3), and applied in 
the cases of Sherk Budan v. Ramchandra (4), Narayana v. Gopala- 
krishna (5), Ramasamt v. Ramasamt (6), Monmohan v. Dwarka 
Nath (7), Khosal Chandra v. Ukiladdi (8) and Sreepatt Charan v, 
Shamaldhone (9) is of any assistance to the respondent. But we 
are plainly of opinion that he can rely" upon the elementary 
doctrine that parties litigant are not allowed to assume incon- 
sistent positions in Court to the detriment of their opponents ; 
where they have elected to adopt a certain course of action, they 
will be confined to the course- they have deliberately adopted 
(Bigelow on Estoppel, sth Edition, pages 673 and 717). Inthe 
case before us, the decree-holder, upon faith of the agreement of 
the judgment-debtors to give interest, has allowed the latter the 
use of his money ; but for this agreement, he would have realised 
.his money and invested it in other securitiés. To allow the 
judgment-debtors now to resile from the position they have 
taken up, would be to assist them in the perpetration of a 
fraud of the gravest character upon the decree-holder. If the 
contention of the judgment-debtors were to prevail, the sums 
already paid would have to be credited against thé sum 
determined as due on the 19th September, 1903, and practically 
nothing would be now due to the decree-holder ; in other 
words, the judgment-debtors would be allowed the use of tle 
money of the decree-holder for all these years without any 
consideration: the proposition “has only to be stated to be 
repudiated as wholly unjust and inequitable, 


(1) (1875) 24 W. B. 205. 


(8). (1875) 94 W. B. 289. - — (46; (1007) I L. R. 80 Mad, 255 (968). 
(B) (1881) I. L. R. 8 Calo 81. (7) (1919) 120. L J, 812, 

(4) (1887) I, B. 11 Bom. 587 (8) (1909) 14 O. W. N. 114 . 

(5) (1904) T. L. R. 28 Mad 855. (9) (1910) 15 O. L. J, 198," 
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" The result is that the order of the Subordinate Judge is 
confirmed and this appeal dismissed with costs. In view of the 
amount in controversy, the nature of the objection raised, and 
the fact that the hearing of the appeal has extended over three 
days, we assess the hearing fee at sixty gold mohurs. 

A. T. M. Appeal dismissed. 


Before Mr. Fustice Carnduf and Mr. yustice Chapman. 
BANGA CHANDRA NANDI 
v. 
TARA KINKOR PAL.* 
Tha Publio Demands Recotery Act (I of 1805, B.O. asanended by At If 

1897, B. C.), Beos 10 cl. (9)—Civil Procedure Code (Act XIV of 1888), 

Beo 317 (corresponding to motion 66 of Act V of 1908), whether applicable 

to a purohase at a certificate salo—Suii against a certified purchaser 

buying bonasi at a certificate sale, whather maintainable. 

The provisions of seotion 817 of the Code of Ofvil Procedure, 1882 
(corresponding to section 66 of the Code of 1908), ara, by virtue of sub-section 
(8) of section 19 of the Public Demands Recovery Aot (I of 1895, B, O. as 
amended by I of 1897, B, O.), applicable to the case of ‘a purchaser at a sale 
in enforoement and execution of a certifioate issued under the Act; and thus 
a suit against a certified purchaser ate certificate sale for a declaration that 
the purchase was on bebalf of the plaintiff, was not maintainable, 

Hari Okaren Singh v. Chandra Kumar Dey (1) followed, 

Ambica Prosaé v, Gopal Budsh Das (3) explained. 

Appeal by the Defendant. 

This appeal arose out of a suit brought by the plaintiff, 
Tara Kinkor Pal, sgainst the deferdent, Banga Chandra *Nandj, 
to establish and declare his auction-purchased ;ofedari right 
and possession in the land in dispute and to declare that the 
defendant was the plaintiff's trustee in the said auction-purchase, 
and to recover has possession in case defendant should deny 
his present possession.  Plaintiff's case was that the defendant 
was his agent and sehsi/dar ; that he purchased the land in 
dispute with his own money at a certificate sale; that as the 
defendant was his agent, bids were offered through the defendant, 
and the defendant's name was recorded in the sale register ; that 
although &aósRaís from tenants were taken in the defendant's 
name,in fact they belonged to the plaintiff, that the defendant 


* Appeal from Appellate Decree No. 1255 of 1910, against the decision of 
Babn Danda Dhari Biswas, Subordinate Judge of Chittagong, dated the 17th 
December, 1900, reversing that of Bubu Narendra Nath Seog! Munatff at 
Coxes Basar, dated the 28th April, 1909. 


(1) (1907) L-L, B. 84 Oalc, 787. 
(3) (1901) 1 O. L. J. 550. 
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ever admitted that the said purchase was made for the plaintiff, 
and he was in actual possession of the purchased lands, and that 
the defendant having been found - unfaithful was subsequently 
dismissed from the plaintiff's service, and. since his dismissal, the 
defendant has been trying to interfere with his possession 
of the property, and has been trying to setup his own right in 
respect of it. Hence the present suit. 

Defendant contended inter alta, that he purchased the 
property with his own money aud for his own benefit, that. the 
suit was barred by limitation, and that section 317 of the Code 
of Civil Procedure was a bar to the present suit. 


The Court of first instance held that the defendant was 
really a benamdar of the plaintiff, but dismissed the suit on the 
ground that it was barred under section 317 of the Civil 
Procedure Code. On appeal, the learned Subordinate Judge 
holding that section 317 of the Code of Civil Procedure was no 
bar to the suit, allowed the plaintiff's appeal and decreed the suit, 


Against this decision the defendant appealed “to the 
High Court. 007 


Babu Kshitish Chandra Sen for the Appellant: Section 317 
“of the Code of Civil Procedure is a bar to the present suit. By 
virtue of section 19 cl. (2) of the Public Demands Recovery Act 
(I of 1895 B. C. as amended by I of 1897 B. C), section 317 
of the Civll Procedure Code is applicable to certificate sales, 
and the present suit is not maintainable. The section is clear. 
I rely on the cases of Umedah Bhuya v. Raf Lakshmi Dabya 
(1) and Barkamdeo Narayan Singh v. Bibi Rasul Bandi 
(2. The case of mica Prosad v. Gofal Buksh Das (3) 
“seems to be against me, but it is really not so. The decision 
on the point in that case was merely obiter dictum ; the case 
was decided on other grounds. Besides, it was a case under 
the old Act (I of 1895 B. C.) Section 21 of the old Act 
was quite different from the present section 19 of Act I 
of 1897 B. C. In the place of “procedure prescribed in 
Chapter XIX..." we have now “all the provistons of that 
Chapter .....,". The whole of Chapter XIX of the Code of 
Civil Procedure (except section 310A) applies to the enforcement 
of a certificate under the Act. Section 317 of the Civil Procedure 
Code is a section for the enforcement of a decree as it purports 
to secure the interest of the auction-purchaser. Section 317 


e1! (1908) 1 O. L. J 588. (3) (1905) 1 0. L, J. 860. 
l ' (B) (1901) 10. L. J. 550, 
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of the Civil Procedure Code being applicable, plaintiff's suit ought 
to be dismissed. 


Babu Dhirendra Lal Khasigir for the Respondent ; 
Section 317 of the Civil Procedure Code is not applicable to pro- 
ceedings in execution of a certificate. In construing section I9 
cl. (2) of Act I of 1897, the words “for the enforcement and 
execution of a decree" should be understood after either the 
words of that Chapter” or the word “applicable.” All the 
provisions of Chapter XIX of the Civil Procedure Code are not 
applicable to certificate proceedings. Section 20 of Act I of 1895 
(as amended by Act I of 1897) explicitly applies the provisions of 
sections 311 and 313 of the Code of Civil Procedure to certificate 
proceedings ; and if section 19 cl. (2) makes all sections of 
Chapter XIX of the Code applicable, there would be no necessity 
for section: 20. I rely on the cases of Raghubans Sahat v. 
Fulkumari (1) which was decided under Act I of 1897 B. C. 
and was cited with approval in G:zrisk Chandra Chongdar v. 
Golam Kaem (2) and also on the case of Ambica Prosad v. 
Gopal Buksh Das (3). There is a conflict of decisions as to the 
applicability of section 244 of the Civil Procedure Code to certificate 


proceedings. It has been decided in the cases of Srinath Hore v. - 


Bishan Chandra Das (4) and Ramrup Sahay v. Khushal 
Misser (5) that section 244 of the Civil Procedure Code is not 
applicable, whereas in the cases cited by the other side, it was held 
otherwise. Section 317 is not a section necessary for enforcement 
and execution of a decree. It may not come into operation 
long after the decree has been executed and satisfied, It is 


clear that the section is not applicable to certificate proceedings, 


and thus the suit was maintainable. 
The following judgments were delivered : 


Carnduff J.—The short point raised by this appeal is as 
to whether the provisions of section 317 of the Code of Civil 
Procedure, 1882, which correspond with those of section 66 
of the Code of 1908 and bara suit against a certified purchaser 
buying snami at a sale in execution of a decree, apply to the 
case of a purchaser at a sale in enforcement and execution of a 
certificate issued under the Public Demands Recovery Act, 1895 
(Ben. Act I of 1895), by virtue of sub-section (2) of section 19 


of the said Act. 


wal 


& 
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The application to such certificates of section 244 of the 
old Code, im Chapter XIX of which both that section and 
section 317 find place, has been the subject of a number of 
conflicting decisions. Thus in Umedali Bhuya v. Raj Lakshmi 
Debya (1), Brett and Woodroffe, JJ., held that section 244 was 
applicable; whereas in Aarhubans Sahat v. Fulkumart, (a) 
Harington and Mookerjee JJ., ruled that it was inapplicable. 
But as regards section 317 there is, so far as I know, only one 
reported case, namely, that of Ambica Prosad v. Gopal Buksh 
Das (3) in which Banerjee and Rampini, JJ. expressed an 
opinion against the applicability of the provision. That opinion, 
however, was really an obiter dictum, the case having been 
decided on other grounds; and the learned Judges were then 
construing sub-section (2) of section 21 of the ‘Public Demands 
Recovery Act of 1895, as it was enacted inthe first instance, 
and when it ran as follows: “Tne procedure prescribed in 
Chapter XIX (with the exception of scction 310A) shall, so far 
as it is applicable, be the procedure followed in execution 
proceedings to eaforce such certificate and realise the amount 
recoverable thereunder.” 

Section 19, sub-section (2), which has, byxsection 12 of the 
Bengal Public Demands Recovery (Amendment) Act, 1897 
(Ben. Act I of 1897), been made to take the place of the earlier 
provision, is however, very differently expressed in these terms : 

‘Such certificate may be enforced and executed in the 
manner provided by Chapter XIX of the Code of Civil Procedure 
for thé enforcement and execution of decrees for money ; and 
all the provisions of that Chapter, except section 310A thereof, 
shall apply so far as they are applicable." 

Now the words of the present provision seem to me to be 
perfectly clear, and I would construe them exactly as they were 
construed by Woodroffe J. io Hart Charan Singh v. Chandra 
Kumar Dey (4). They begin by declaring that certificates are to 
be enforced and executed, as if they were decrees for money under 
the Civil Procedure Code ; and then they go on expressly to 
render applicable, so far as may be, all the sections 223 to 343 
to be found in Chapter XIX of that Code, with one carefully 
specified exception. What we are now asked by the learned 
vakil for the respondent to do is to qualify the latter part of the 
enactment by inserting the words "for tha enforcement and 
execu‘ion of a decree” after the words “that Chapter, ! or by 


(1) (1906) 1 O. L. J. 538. (3, (1903) 1 C, L J, 643, 
(8) (1901) 10. L, J. 88). (4) (1907) L G. B, 84 Calo, 787 (808). 
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adding after the word “applicable” the words “for the enforce- . 
ment and execution ofa decree." Ithink that it is not open 
to us to do anything of the kind. It seems to me, indeed, that 
the only argument in favour of the respondent's view is that 
mentioned by the lower appellate Court, namely, that if sub- 
section (2) of the new section 19 be sufficient to draw all the 
provisions of Chapter XIX of the old Code, then the new section 
20, which explicitly applies sections 311 and 313 of that Chapter, 
becomes superfluous. Butthat isan argument which, standing 
alone, seems to me to carry but little weight : it is useful only as an 
additional argument where there are already others to be 
supported. For it is well-known that the Legislature, sometimes, 
it may be, per incuriam, and sometimes, doubtless, pro majori 
castela, not infrequently commits itself to redundant provisions ; 
and, if the construction which I have indicated, makes section 20 
of the amended Act superfluous, my reply is that the construction 
for which the learned vakil for the respondent contends, reduces 
the latter part of sub-section (2) of section I9 to a similar 
superfluity. In other words, if the latter part of that sub-section 
isto be read as limited to such provisions only as bear upon 
enforcement and execution, then it carries the earlier part not a 
step further. 

In my view theonly limitation upon the application of any 


ofthe provisions (other than those of section 310A) contained 


in Chapter XIX ofthe old Code is that imposed by the words 
“so far as they are applicable," and I can find nothing in section 
317 of that Code in any sense inapplicable to a purchase at a sale 
in execution of a certificate, Onthe contrary its provisions are 
salutary and appropriate, and there is no difficulty whatever 
in applying them, mutatis mutandis to purchasers at such sales. 

The result is, that the respondent's suit was, in my opinion 
tightly dismissed by the original Court. This: appeal must, 
therefore, be allowed, the decree of the lower appellate Court 
discharged, and that of the Court of first instance restored, with 
costs throughout. 

Chapman J.—1 agree. 

A. N, R. C, Appeal allowed, 
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Before Sir Asutosh Mookerjes, Knight, Fudge, and. Mr. Yustice 
Hohawood, 
C. H. CROWDY 
v. 
L. O'REILLY.* 
Basement of necessity— Grani—Heterration by implication. 

An easement of necessity 1s an easement which is not merely necessary for 
the reasonable enjoyment of the dominant tenement but one without which 
hat tenement oennot be used at all, 

There is ordinarily no reservation by implication in favour of the grantor ; 
to this, however, there is an exception, namely, where the easement is one of 
Tegeasity so called, a reservation will be implied in favour of the grantor. 

Purnendu v. Dotjendra (1) referred to 

Appeal by the Defendant. 

Suit for enforcement of a right of way against the owner of 
an adjoinlug property. 

The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose, Babu Umakah Mukherjee and 
Moulot Syed Mahomed Takir for the Appellant. 

Mr. B. Chuzkerbutti and Babs Biraj Mohan Mojumdar for 
the Respondent. C. A. V. 

The judgment of the Court was delivered by 

Mookerjes J.— The plaintiff respondent, as the owner of 
the Masnadpur Indigo Factory, commenced this action for enforce- 
ment of a right of way against the defendant appellant, the 
owner of an adjoining property known as the Hajipur Bungalow. 
The Gourt of first instance dismissed the suit ; upon appeal that 
decree has been reversed by the District Judge. The antecedent 
history of the dominant and servient tenements may be briefly 
stated. The Masnadpur Indigo Factory was built between the 
years 1870 and 1879. In 1891, one Meares purchased land 
towards the north of the factory, and in 1895 he built thereon 
the Hajipur Bungalow. In the latter year, one Holloway pur- 
chased the factory, and on the 3oth April, 1897, he also pur- 
chased the Hajipur Bungalow from the widow of Meares. The 
position at that time was that Holloway became the owner of 
both the properties. On the 31st January, 1901, Holloway sold 
both the factory and the bungalow to C. H. Crowdy and his 
brother H. E. Crowdy. The District Judge has found upon the evi- 
dence that the disputed thoroughfarecims into existence during 


* Appsal from Apoellate Doss No. 011 of 191L, ayatnst th» decision 
of J.O Tellell, Bs]. Dosrlot Jalga of 81szaloie, datalths 18:5 Maroh 1911, 
rerarsing thas of Baba Sibayalin Peisil, Maastf of Bazaseral, dated the 27th 
June, 1910, 
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the period that Holloway was the owner of the two properties, 
possibly immediately after the acquisition of the bungalow 
by Holloway in 1897. The thoroughfare, it has been found, 
was a formed road, and was used as a passage by Holloway, his 
servants, his tenants, carts, bullocks and cattle to pass from the 
factory across the land of the bungalow and in front thereof, 
to the public road towards the north. This condition of things 
continued during the time that the Crowdys were owners of the 
two properties. On the 3rd September 1906, the Crowdy | 
brothers sold the factory as also the bungalow to the plaintiff 
respondent O'Reilly ; it appears that the agreement for transfer 
had been made as early as the 26th May, 1906, and O'Reilly bad 
been putin possession; this however is not material for the 
purposes of this suit. On the same date, the 3rd September, 
1906, O'Reilly transferred back the bungalow to the defendant 
appellant C. H. Crowdy, who was one of the vendors. After 
this, O'Reilly for about two years used the disputed thorough- 
fare as a passage for himself, his mer, his wheeled vehicles, and 
he never asked permission of Crowdy nor did he meet with any 
resistance or obstruction from him. In October, 1908, however, 
the defendant stopped a servant of the plaintiff; this led to 
criminal proceedings, and, ultimately on the 26th November, 1908, 
the Sub-Divisional Officer directed O'Reily not to use the 
thoroughfare till he had established his right of way in a civil 
Court. O'Reill thereupon commenced the present action on 
the 15th January, 1909. As already stated, the suit was dismissed 
by the Court of first instance, but has been decreed on appeal. 
The District Judge bas found that the thoroughfare was a formed 
road and was a way of necessity, and that the plaintiff has a title 
thereto by implied reservation, This view has been assailed 
before us as unsound in law. The questions, therefore, which 
arise for examination are, first, is the thoroughfare an easement 
of necessity, and, secondly, can the plaintiff claim title thereto by 
implied reservation. 

In so far as the first question is concerned, it has been con- 
tended that there can be an easement of necessity, only when 
an absolute necessity is established. This may be conceded, 
because the expression of opinion in Watts v. Kalson (1). which 
tends the other way, as also a similar opinion of Mansfield C. T. 
in Morris v. Edgington (2), cannot be treated as good law, in 


(1) (18f0) L. B, 6 Oh, App. 168 (175) (3) (1810) 8 Taun 34 (81) 
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view of the later decisions in Hohmes v. Goring (1), Proctor v. 
Hodgson (2), Union. L. Co. v. London G. D. Co. (3), Ray v. 
JHaseldine (4). We take it, therefore, as stated in the Laws of 
England, edit. Halsbury, Vol. 11, section 487, that an easement 
of necessity is aD easement which is not merely necessary for the 
reasonable enjoyment of the dominant tenement but one without 
which that tenement cannot be used at all. A similar view was 
taken in Sukhdet v. Kedar Nath (5): see also Wutaler v. 
Sharpe (6), Hsubat v. Damodar (7), Chunilal v. Mantshankar (8), 
Arnisknamarasu v. Marrajyu (9). Tested in the light of these 
principles, the plaintiff has completely established that the dispu- 
ted thoroughfare is a way of necessity. The defendant sought 
to make out that there was a pathway towards the west of the 
factory, through which it might be possible to get out of the land ; 
but the District Judge has found that the path in question was 
$0 narrow, a foot in width, that it could not be used for the 
ingress and egress of carts, bullocks and cattle, and that if the 
plaintiff was confined to the use of that way and had no way 
for wheeled tr:fc, the factory must be immediately abandoned. 
Under these circumstances, we must hold that the thoroughfare 
in question is a way of necessity properly so called: Dodd v. 
Burchell (10), Brown v. Alabaster (11). 
In so far as thesecond question is concerned, it has been 
argued that a way of necessity may be acquired by implied grant, 
only by a grantee and not by a grantor, and reliance 
has been placed upon the observation of Lord Westbury in 
Suffeld v. Brown (12). It has not been disputed, however, that 
under the law of England it is well settled that where an owner 
of land grants part of the land and retains other parts himself, 
all easements necessary for reasonable enjoyment are usually 
implied in favour of the part so granted, but such easements 
are not raised by implication in favour of the part retained, 
unless they are easements of a much more restricted class, namely, 
easements of necessity. In support of this proposition, reference 
may be made to the exposition of the law by Thesiger L. J. 
in Wheelaon v. Burrows (13), where itiwas pointed out that the 


(1) (18%4) 2 Bing 76, (7) (1891) I. L, R, 16 Bom. 553. 
(2) (1855) 10 Ex. 824. (8) (1898) I, L. B. I8 Bom. 616, 
(8) (1908) 2 Oh 657 (572.) (9) (1905) I. L E. 38 Mad 496. 
(4) (1904) 2 Oh, 17, (10) (1882) 1 H. & O. 118, 
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distinction had existed almoet as far back as the law could be 
traced on the subject. Union L. Co. v. London G. D. Co. (1), 
Ray v. Haseldine (2), Gordon v. Ortloie (3).. The tendency of 
the law to favour easements against the common owner rather 
than easements for his benefit, arises from the two-fold principle, 
that a man shall not derogate from his grant, Cable v. Bryant (4), 
and that a giant is always construed most strictly against the 
grantor: Well v. Devonshtre (5). The reason for this rule of 
construction is, that were it otherwise, grantors would always 
affect ambiguous expressions, if they were afterwards at liberty 
to put their own construction on them (Shep. Touchstone 87). 
It may be conceded that if the grantor intends to reserve any 
right over the tenement granted, it is his duty to reserve it 
expressly in the grant ; to say that a grantor reserves to him- 
self in entirety that which may be beneficial to him, but which 
may be most injurious to the grantee, is quite contrary to the 
principle upon which an implied grant depends, which is that 
a grantor shall not derogate from or render less effectual his 
grant, or render that which he has granted less beneficial to his 
grantee. Consequently, there is ordinarily no reservation 
by implication in favour of the grantor; to this, however, there 
is an exception, namely, where the easement is one of necessity 
properly so called, a reservation will be implied in favour of 
the grantor. It is true that the operation of a plain grant, not 
pretended to be otherwise than in conformity with the contract 
between the parties, should not be limited and cut down by 
the fiction of an implied reservation in favour of the grantor ; 
the reason, however, does not apply, if the easement claithed by 
the grantor is strictly one of necessity ; the grantee could never 
have imagined that the grantor intended to make valueless 
what he retained. At any rate, the exception is so. firmly 
imbedded in the law that it cannot be swept away by the assertion 
that it isnot defensible on logical principles, for as Lord 
Halsbury said in Quran v. Leathem (6), the law is not necessarily 
alogical code and is not always logical at all. We must hold, 
therefore, that as the thoroughfare in question has been proved 
to be a way of necessity, the plaintiff is entitled to claim it on 
the principle of implied reservation. Wearrive at this conclu- 
sion without hesitation, because upon facts established beyond 


(1) (1902) 20h 557, (4) (1908) 1 Oh, 369. 
(3) (1904) 3 Oh. 17. : (5) (1883) 8 A. O, 185 (149.) 
(8) (ged) 15 T, L. B. 289, (6) (1901) A. O. 495 (506.) 
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controversy, there cannot be the remotest doubt as to the true 
intention of the parties. The conveyance and re-conveyance of 
the 3rd September, 1906 were part of the same transaction, and 
the parties as reasonable men could only have intended that 
the owner of the factory should use itin the same manner 
and with the same amenities as previously. The view we 
take is supported by the decision in Purnendu Narain v. 
Detyjendra Naratn (1). 

A subordinate point was urged by the' appellant to the 
effect that if the plaintiff has a right of way of necessity, its 
measure must depend upon the circumstances as they existed 
at the time of the grant and implied reservation: Corporation 
of London v. Riggs (a). This doctrine need not be disputed, and, 
as we understand the decree of the District Judge, he has kept 
this principle in view, because he states explicitly that the road 
is to be used for the benefit of the factory. Weare of opinion, 
therefore, that the appellant hasno substantial grievance in this 
matter. 


The result is that all the points urged by the appellant, 
fail. But we are of opinion that as the easement claimed by 
the plaintiffis one of necessity and in derogation of the rights 
ofthe grantee, it should be enjoyed subject to the amenities of 
the property of the defendant, that is to say, with as little distur- 
bance as posssible to the peaceful occupation of his premises; to 
secure this, we direct that the alignment of the thoroughfare 
through the compound of the appellant be modified by carrying 
it (at the expense of the appellant) along the western boundary 
of the compound and thence from the northwest corner in an 
easterly direction to the northern gate of the same compound. 
Subject to this modification, the decree of the District Judge must 
be affirmed and tbis appeal dismissed with costs. 


A, T. M. Appeal dismissed : Decree modified. 


(1) 1807) 8 0, L, J. 289. (3) (1880) 18 Oh, D. 798.. 
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Before Sir Asutosh Mookeryee, Knight, Fudge, and 
Mr. Fustice Beackcroft. 


GAJU MAHATO 
v. 


G. P, COOKE?* 


Rent, enhancement of—Agrosnent—Manbhen District — Xabwliat ocecutod when 
Act X of 1859 was in foros—Act VIof 1008 B.O. im force at the time of 

_ institution of suti-—Rent Heoovcery Aot (X qf 1850), Geo. 17—Act io 
1808, B.O., Bsc, 38. 


By a hadwiiat executed on the 94th September, 1908, the rent previously 
payable by the defendant was enhanced. When the parties agreed to this 
enhancement of rent, Act X of 1850 was in force in Manbhum where the land 
was situated, Aot VI of 1908 B. O. beoame law on the llth November, 1908, 
and was subsequently extended to that District on the 22nd December, 1900, 
from which date, accordingly, Act X of 1850 ceased to be applicable in Man- 
bhum, A sult was brought for rent on the basis of the Aabuliat on the 28th 
April, 1910: 

Held, that the agreement for enhancement of rent was valid in ita Inception 
and did not contravene any of the provisions of Act X of 1859 ; that section 26 
of Act VI of 1908 B. O. did not invalidate the contract for enhancement of 
rent validly made under Aot X of 1859, 

Section 17 of Agt X of 1850 does not affect contractual enhancement 
of rant, 

Bection #6 of Aot VI of 1908 B.O, was intended to save enhancements 
effected, tefore the Act ceme {nto force, in oontravention of the provisions of 
wections 31 (and 24 of Act I of 1870 B.O. It does not apply to cases where 
the rent had been validly enhanced by private agreement ander the law in 
foroa at the time, Section 26 of Act VI of 1908 B O. was framed witha 
view to mitigate what would otherwise have been an undoubted hardehip on 
landlords and not with a view to prejudice thetr position. i 

Appeal by the Defendant. 

Suit for rent brought on the basis of a žabuhat, 

The material facts and argumentà appear from the judgment, 

Babus Biptn Behary Ghose and Leary Mohon Chatterjee 
for the Appellant. 

Babus Mokenadra Nath Roy and Kshetra Mokon Sen for the 
Respondent. C. A. V. 

The judgments of the Court were as follows : 

Mookerjee J.—This is an appeal on behalf of the defendant 
in a suit for rent brought on the basis of a £abu/syat executed 
by him in favour of the plaintiff respondent on the a4th 
September, 1908. 'The Courts below have concurrently overruled 


* Ap from Appellate Decree No, 1448 of 1911, against the decree of 

J. O. K. Peterson Erq., District Judge of Manbbum, datcd the Brd March, 191]. 

reversing,that of Babu Fanindra Nath Mukerji, Deputy Collector of Purulia, 
gated the 80th November, 1910. 
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the contention of the defendant that the A4abwiryat had 
been obtained by undue influence; but they have disagreed 
upon the question of the rate at which rent is recoverable by 
the plaintiff. The primary Court held that the saduhyat was 
not enforceable under section 13 of Act X of 1859, while the 
District Judge Has come to the conclusion that the contract 
between the parties is not affected by the provisions of that 
section, or of section 26 of Act VI of 1908 B.C. By the žatuliyat, 
the rent previously payable by the tenant was enhanced from 
Hs. 19-8-0 a year to Rs. 59-9-0 a year. When the parties agreed 
to this enhancement of rent, Áct X of 1859 was in force in 
Manbhum where the land is situated. Act VI of 1908 B. C. 
became law on the 11th November, 1908, and, though originally 
not applicable to Manbhum, was subsequently extended to that 
District on the 22nd December, 1909. From that date, ac- 
cordingly, Act X of 1859 ceassd to be applicable in Manbhum. 
The present suit was commenced on the 28th April, 1910. Two 
questions, consequently, require consideration, vix, first, was 
the agreement for payment of enhaaced rent valid when it was 
made under Act X of 1859, aad, secon 7/y, if valid in its inception, 
did the agreement become subsequently inoperative by reason 
of the provisions of Act VI of 1908 B. C. 

In so far as the first of these questions is concerned, there 
can, in my opinion, be no room for reasonable doubt that the 
agreement for enhancement of rent was valid in its inception 


and did not contravene any of the provisions of Act X of 1859. 


Section 17 of Act X of 1859 provided that no ryot having a 
right of occupancy was liable to .an enhancement of rent 
previously paid by him except on some one of three specified 
grounds. This section plainly did not affect enhancement by 
mutual agreement of the parties, and, consequently, section 13 
can have no application. This, I think, is amply indicated by 
the phraseology of scetion 17, vtis., no ryot having a right of 
occupahcy shall be liable to an enhancement of the rent,” 
that is, no occupancy ryot can have a liability imposed upon 
him against his wish by the landlord in respect of enhanced 
rent. This interpretation is in accord with what was generally 
deemed to be the true scope of section 17 for a long series 
of years: D Siwa v. Raj Coomar (1), Mudhoo Manjes v. Nel 
Monee Singh (2), Bhyrub Chunder v. Huro Frosunno (3) 


(D (87D 16 W.B. 158, 
(3) (1873) 18 W, B. 588. (8) (1873) 17 W., B, 258. 


we 
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Enayetoollak v. Nubo Coomar (1), Nistarini v. Bonomali (2), 
Dwarka Nath v. Babu Ram (3), Tejendro Narain vw. Bakai 
Singh (4), Mothura Mokun v. Matt Sarkar (5), which upon 
this point is unaffected by Bipin Bekari v. Krishnadhan (6), 
and Ram Dayal v. Ramalapriya (7). ln fact, it has been 
constantly assumed by the Courts that section 17 of Act X of 
1859 did not affect contractual enhancement of rent: sro 
Prasad v. Chundee Churn (8), Soorasoonderes v. Golam Alt (9) 
and Zwrhunuddr v. Mokun Chunder (10). It was, indeed, with a 
veiw to afford the occupancy ryot a certain degree of protection 
against improvident agreements for enhancement of rent that 
the Legislature enacted section 29 of the Bengal Tenancy Act. 
Under these circumstances, the inference is irresistible that 
the agreement in the present case was not in contravention of 
the provisions of sections 13 and 17 of Act X of 1859 and was 
thus valid in its inception. 

In so far as the second question is concerned, it has been 
argued that the agreement became unenforceable as soon as 
section 26 of Act VI of 1908 B. C. came into force in Manbhum. 
Section 26 provides as follows.: 

" When the rent of an occupancy ryot, whose rent is liable 
to enhancement, has been enhanced, before the commencement 
of this Act, otherwise than under section 24 of the Chota Nagpur 
Landlord and Tenant Procedure Áct, such enhanced rent shall 
be deemed to be lawfully payable, (a) ifit has been actually 
paid continuously for seven years before the commencement of 
this Act and (3) if it is not proved to be unfair and inequitable i 
provided that where the rent lawfully payable by an occupancy 
ryot for his holding has been made an issue in any suit for 
arrears of rent and the Court has arrived at a finding on that 
issue, the rent so found shall be deemed to be lawfully payable 
by the ryot for the holding." 

On behalf of the appellant, it has been contended, with 
reference to the terms of this section, that the enhanced rent 
in the present case is not lawfully payable, because it has not 
been actually paid continuously for seven years before the com. 
mencement of the Act. In my opinion, there is no foundation 
for this argument, because section 26 was intended to save 


- (y (1878) 30 W.B 901. (f) (1905) I. U E. 8$ Oslo. 895. 
(3) (1879) I L. B. 4 Oslo 941. (7) (1905) 8 M, L. T. 193 
(8) (1883) 11 O. L R, 830. (8) (1888) I. L. R. 9 Oslo. 505 
(4) ($895) 1.1L, B, 23 Oula. 658, (8) (1 19 W. B, 141. 
(5) 1806) I L. B, 25 Oslo, 781, (1OY (1881) 8 0. L. R, 508. 
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enhancements effected, before the Act came into force, in con- 
travention of the provisions of sections 21 and 24 of Act I of 
1879 B.C. It is unnecessary for the purposes of the present 
case to consider the true scope of section 21 of Act I of 1879 
B.C. or to determine whether it invalidated absolutely all 
agreements for enhancement of rent. It is sufficient to hold 
that section 21 was deemed to have expressly barred all private 
agreements for enhancement of rent; but as notwithstanding 
section 21, contracts had been made for enhancement of rent 
between landlords and tenants, the |Legislature in section 26 
of Act VI.of 1908 B.C. intended to validate such agreements 
in special cases, that is, where the enhanced rent had been 
actually paid continuously for seven years and was not proved 
to be unfair and inequitable. Section 26 was never intended to 
apply to cases like the present, where the rent had been validly 
enhanced by private agreement under the law in force at the 
time. To putthe matter briefly, when section 26 was framed, 
the Legislature had in view only cases under section 21 of Act I 
of 1879 B.C. and did not contemplate cases like the present 
which could arise only after Act VI of 1908 B.C. had been 
extended to localities where Act X of 1859 had previously been 
in operation. This indicates the dangers of legislation by notifi- 
cation, and illustrates forcibly how incongruities may arise when 
legislative provisions, framed primarily in view of one set of 
circumstances, are extended by notification to localities where 
an entirely different set of conditions prevails. In my opinion, 
itis plain that section 26 of Act VI of 1908 B.C. does not 
touch the present case ; to. hold that it invalidates agreements 
valid in their iaception, would be to attribute to it an effect the 
very reverse of what was intended by its framers, vts., that it 
should sorve to validate agreements which were invalid at the 
time of their iaception and had yet been accepted as valid and 
acted upon as such by the parties thereto for a number of 
years. The very fact that reference is made in section 26 to 
section 24 of Act I of 1879 B.C. shows conclusively that the 
legislature had in view only cases of agreements for enhance- 
ment of rent under Act I of 1879 B.C. and not cases under 
Act X of 1859, AsI have said before, I express no opinion 
upon the question, whether the difference in phraseology 
between section 17 of Act X of 1859 and sections a1 and 24 of 
Act I of 1879 B.C. made an effective alteration in the law; 
Iam concerned oaly with the undoubted faet that sections 21 
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and 24 of Act I of 1879 B.C. were deemed to have effected a 
vital alteration in the law so as to invalidate all private agree- 
ments for enhancement of rent ; and the history of the legis- 
lation as just outlined, shows that section 26 of Act VI of 1908 
B.C. was framed with a view to mitigate what would otherwise 
have been an undoubted hardship on landlords, and not with 
a view to prejudice their position, as would be the inevitable 
result of the acceptance of the contention of the appellant. I 
hold, accordingly, that section 26 of Act VI of 1908 B.C. does 
not invalidate pre-existing contracts for enhancement of rent 
validly made under Act X of 1859. In this view, the second 
question, quite as much as the first, must be answered in favour 
of the respondent. 

The result is that the decree of the District Judge is afirmed 
and this appeal dismissed with costs. 


Beaohoroft J.—1 wish to add only a few words more parti- 
cularly with reference to the language of section 17 of Act X 
of 1859. The term ‘liability’ imports compulsion. If you say 
that a person is liable to undergo an obligation or to do a certain 
thing, you mean that he may be compelled to undergo that 
obligation or todo that thing. Therefore, if you say that the 
tenant shall not be liable to enhancement of rent except on 
certain grounds, you mean that except on those grounds his 
rent cannot be enhanced compulsorily. This does not imply 
the converse proposition that he cannot consent to an enhance- 
ment by mutual agreement or contract. Inthe absence of any 
provision in the Act forbidding the tenant from entering into 
contracts for enhancement of rent, it is clear that his contractual 
rights are not affected. 

It is unnecessary for the purposes of this appeal to decide 
whether atenant was forbidden by the provisions of Act I of 
1879 to enter into a contract for the enhancement of his rent. 
Apparently, however, the framers of Act VI of 1908 were under 
the impression that such a contract was invalid, and section 27 
was enacted to validate contracts, which considered initially 


invalid, had stood for a certain number of years. When this 


section was extended to Manbhum, with the rest of the Act, the 


effect merely was to recognise by legislatlon some of a class of 
contracts which being already valid needed no recognition. 


A, T. M. Appeal dismissed, 


"E ° 
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CIVIL RULE, 


Before Str Asutosh Mookeryee, Knight, Fudge, and Mr. Vusiwe 
Beachcroft. 


SATIPROSAD GARGA AND ANOTHER 
v 


RADHANATH MAITY AND ANOTHER., 


Rent, assessment qf Moos land—Bengal Tenancy Aoc (VILI. of 1885), 
Soos. 58, 188,— Joint family—Suit£ by wmo mamber— Maintaina bility— 
Person authorised to a&— Karta, {if agent. = 

. The provisions of section 188 of the Bengal Tenancy Act are applicable 

to suits for alteration of rent on alteration of area under section 59. 

Gopal Ohunder Das v. Umssh Narain Chowdhry (1) followed. 
A guit for assessment of rent for exooss land instituted by some of the 
members of a joint Mitakshara family, cannot be considered as instituted 
by them as agents for other members, authorised to act on behalf of all 


the landlorda within the meaning of section 188 of the Bengal Tenanoy 
Act. 


Guacre; whether a menber of & joint Mitakshara famUy, even if he be 
the head af the family, can be seid to bean agent authorised on behalf of 
other members of the family within the meaning of section 188. 

Application by the Plaintiffs. 

The suit was for assessment of rent under section 52 of the 
Bengal Tenancy Act, in respect of a holdingin the occupation of 
the defendants. The plaintiffs were some of the members of 
a joint Mitakshara.family. The prayer in the plaint was that 
aggregate rent of the land might be settled at certain amount 
and a decree made for arrears of rent at the rate so deter- 
mined. The defendants resisted the claim on the merits and 
also pleaded that the suit had not been properly constituted. 
The Court of first instance dismissed the suit on the ground 
that the suit was bad for defect of parties, which decree was 
affirmed on appeal. Hence this application for revision under 
section 115 of the Code of Civil Procedure. 


Dr. Rash Behary Ghosh, Babus ¥Fogesh Chandra Dey, 


Monmotho Nath Mookeryee and Probodh Chandra Chatterjee 
for the Petitioners. - 


Babu Mohini Nath Bose for the Opposite Party. Ca. V. 


* Oivil Rule No. 5715 of 1912, againat a decree of Babu Jnanendra Nath 
Mookerjee. Subordinate Judge, Midnapur, dated the 6th January, 1013, oon- 
firming that of Babu Satis Ohandra Mitra, Muneiff, Tamlnk, dated the 95th May, 
1911, 


(1) (1890) I. L, R, 17 Oslo, 605, 
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The judgment of the Court was delivered by 


Mookarjoe J.— We are invited. in this Rule to set aside a 
decree made by the Court of appeal below in affirmance ofthat of 
the Court of first instance in a suit for what has been described 
as assessment of rent, The plaintiffs are members of a joint Mitak- 
shara family and commenced this action on the 12th September, 
1910, for assessment of rent under section 52 of the Bengal 
Tenancy Act in respect of a holding in the occupation of the 
defendants. The case for the plaintiffs is that the defendants 
hold a tenancy of 29 bighas 12 cottahs at an annual rent of 
Rs. 25, that upon measurement it has been discovered that 
the area in the occupation of the defendants is 44 bighas 17 
cottahs and 4 chittaks and that consequently the defendants are 
liable to pay fair rent in respect of the excesss land. The 
plaintiffs, therefore, pray that rent may be assessed at Rs. 46-7-3 
for 15 bighas 5 cottahs 4 chittaks of excess land and that 
the aggregate rent of the land in the occupation of the 
defendants may be settled at Rs. 71-7-3 gundas, The plaintiffs 
further pray that a decree may be made for arrears of reht at the 
rate so determined. The defendants resist the claim on the 
merits and also plead that the suit has not been properly consti- 
tuted, inasmuch as the son of one of the plaintiffs who is 
interested in the superior interest as a member of the joint 
Mitakshara family has not been joined as a co-plaintiff Upon 
these pleadings, the Court framed an issue in these terms: “Is 
the suit bad for defect of parties?” The objection taken by the 
defendants on this head was deemed fatal by the primary Court, 
and the suit was accordingly dismissed. Upon appeal, the 
Subordinate Judge has affirmed that decision. Two questions, 
therefore, require consideration, namely, frst whether section 
188 of the Bengal Tenancy Act is applicable to a case where 
assessment of rent is sought under section 32 of the Bengal 
Tenancy Act ; and, secondly, whether the plaintiffs, as members 
of ajoint Mitakshara family, are entitled, notwithstanding the 
provisions of section 188 of the Bengal Tenancy Act, to maintain 
the suit onthe ground that they represent the other members, 
if any, of the family. 

With regard to the first point, it has not been disputed 
that so far back as 1890, it was ruled by this Court in the case 
of Gopal Chunder Das v. Umesh Narain Chowdhry (1), that 
the provisions of section 188 of the Bengal Tenancy Act are 

(1) (1899) 1, L, B, 17 Calo, 095. 
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applicable to suits for alteration of rent on alteration of area 
under section 52 of the Bengal Tenancy Act. That decision 
has never been successfully challenged and was followed in 
Khondakar Abdul Hamid v. Mohini Kant Saha Chaudhuri (1). 
In the case last mentioned, a distinction was drawn between cases 
in which the plaintiff seeks assessment of rent on excess land as 
constituting a separate holding and cases in which the plaintiff 
seeks assessment of rent upon the entire holding inclusive of the 
excess hand; it was held by Mr. Justice Banerjee that in cases of 
the former description, section 188 was not applicable. In a later 
case, Abdul Hakim Saha v. Rajendra Narayan  Rar(a) it was, 
however, doubted whether this distinction was well-founded on 
principle. Any how, the rule recognised in Gopal Chunder 
Das v. Umesh Narain Chowdkry (3) has been uniformly 
followed in this Court for twenty-two years, and we are not 
prepared to dissent from that view at this distance of time. We 
may add that the learned vakil for the petitioners contended 
with much force that the framers of the statute could never 
have intended that section 188 of the Bengal Tenancy Act 
should be applied to suits, because it cannot be maintained 
that an agent authorised to act on behalf of the landlords is 
competent to institute a suit in his own name on their 
behalf. It istoo late, however,to contend that section 188 is 
not at all applicable to suits; because it was ruled by their 
Lordships of the Judicial Committee in S atindra Nath Chowdkry 
v. Prasanna Kumar Banerjes (4), that section 188 applies to suits 
for enhancement of rent properly so called. We must take it, 
therefore, as indisputably settled that section 188 is applicable 
to suits. The only question is, whether it is applicable to suits 
for assessment of rent under section 52 of the Bengal Tenancy 
Act. No doubt,there is this fundamental distinction between 
suits for enhancement of rent under section 30, and suits for 
assessment of rent under section 52, that in the former case, the 
enhanced rent cannot be, while in the latter case the assessed 
rent may be, recovered for a period antecedent to the suit: 
Fagannatk Manjhi v. Fumman Ali (5). But, still the institu- 
tion of a suit like the present for assessment of rent under 
section $4, may properly be deemed an act which the landlord 
is authorised to do under the Bengal Tenancy Act, within the 


(1) (1900) 4 O. W, N. 508, (B) (1890) I. L. B, 17 Calo. 695. 
(3) (1900) 18 0. W. N. 685. (4) (1910) I, L. B. 88 Oalo. 370 * 
(5) (1901) I. L. B. 39 Oalo 247. 


THR OALOUTTA LAW JOURNAL. -[Vor. XVI. 


meaning of section 188, as laid down in Gofal Chunder Das v. 
Umesh. Narain Chowdkry (1). The first ground, therefore, fails. 

With regard to the second point, it has been contended that 
a member of a Mitakshara family may be allowed to institute a 
suit of this description on behalf of other members of the family 
as their representative, and reliance has been placed -upon the 
decision of the Judicial Committee in the case of Kishan Parskad 
v. Har Nararm (3). Reference has also been made to the cases of 
Hort Lal v. Munman Kuar (3) and Madan Lal v. Kishen 
Singh (4), where a view contrary to that taken by this Court in 
Suraj Prosad v. Golab Chand (5), as to the effect of section 85 of 
the Transfer of Property Act, was adopted. Now, it need not be 
disputed, as pointed out by the Judicial Committee in the case 
of ¥agendra Deb v. Funindro Deb (6), that under certain 
circumstances a suit instituted by the head of a Mitakshara 
family operates in its result in the same way asifthe other 
members had been parties thereto. But the question must be 
decided in each individual case, whether tbe institution of the 
suit by one or some alone of the members ofthe family, is 
permissible in view of the statutory provisions, if any, applicable 
to the subject. Here, section 188 ofthe Bengal Tenancy Act " 
provides that where two or more persons are joint landlords, 
anything which tbe landlord is under the Act required or 
authorised to do, must be done either by both or allthose 
persons acting together, or by an agent authorised to act on 
behalf of both or all of them. It is clear, therefore, that the 


.legislature has expressly provided for the performance of an act, 


not only by the entire body of the joint landlords, but also by 
their representative. But the legislature contemplated that 
where such representative is allowed to act, he must be a single 
individual ; in other words, the act must be done by a single agent 
authorised to act on behalf of the entire body of landlords. 
In the case before us, the suit. has been instituted by two 
members of the joint family ; it cannot, therefore, be contended 
that they had instituted this suit as agentis authorised to act on 
behalf of all the landlords, It is moreover doubtful whether a 
member of a joint Mitakshara family, even if he happens to be 

(1) (1800) L L. R. 17 Oslo. 606. 

(3) (1910) 18 O. L J. 845, I. L. B. 88 All, 273, 15 O. W. N, 831, 

(8) (1913) 9 A. L J. 819. 

(4) (1919) 9 A. L. J 844. 

(5) (1901) 1. L. R. 28 Oalo. 517, 

(8) (871) 14 M T, A. 867; 17 W. B. 204, 
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the head of the family, can be said to be an agent authorised on 
behalf of other members of the family ; the legislature apparently 
contemplated acts done by a common manager appointed 
under the Bengal Tenancy Act, We are consequently of opinion 
that the suit has been improperly constituted and cannot be 
maintained. The second ground, therefore, fails. 


The result is that the Rule is discharged with costs. We 
assess the hearing fee at three gold mohurs. 


A. T. M, Rule discharged. 


Before Sir -Asutosh Mookerjes, Knight, Fudge, and Mr. Fustica 
Holmwood. 
UMESHANANDA DUT JHA 


U. 
SIR RAVANESWAR PROSAD SINGH. AND oruzas.* 
Jurisdiction — Publio okarity —Sokema, altaration of—Oomnitios, appoinimeni of. 
Where, in a suit for administration of a public charity, a scheme has’ been 
framed by the District Judge and confirmed by the High Court, the High Court 


alone can alter the scheme, but the District Judge oan give directions to secure 
compliance with the scheme, 


Method of control of the High Priest of a publico temple explained. 

Application by the High Priest for Revision. 

The material facts were as follows : 

In execution of a decree of the High Court, made in 
affirmance of the decree of the Court below in a suit under 
section £39 of the Code of Civil Procedure of 1883, A was 
elected High Priest of a certain temple. Under that decree a 
Committee of three persons was appointed. Since the appoint- 
ment, there had been differences between the members and the 
High Priest upon questions of the management of the affairs 
of the temple. The result was that one of the members of the 
committee applied tothe District Judge for a modification of 
the scheme. The application was dismissed and the matter was 
brought up tothe High Court. The High Court directed the 
insertion of two clauses in the decres ; by one of these clauses, 


liberty was reserved to any person intended to apply to the. 


District Court with reference to the carrying out of the directions 
of the scheme ; by the other clause, liberty was reserved to any, 
person interested, from time to time, to apply to the High 


* Oivil Rule No. 4367 of 1918, agilnst an order of M Yusuff, Esq.; Distriot 
. Judge of Burdwan, dated tho llth Jane, 1913. 
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Court for any modification of the scheme that might appear 
necessary and convenient. The members of the committee 
subsequently applied to the District Judge that directions might 
be given to the High Priest to the following effect; namely, 
first, that whatever resolutions might be passed by the committee 
or by the majority thereof for the management and supervision 
of the temple and of the income and expenditure of the temple, 
should be acted upon by the High Priest, and in case he disobeyed 
such direction, the resolution be made a Rule of Court with such 
modification or alteration as the District Judge might find 
necessary ; and, secondly, that the High Priest should allow a 
nominee of the committee access and ingress into the temple for 
keeping watch and guard over the offerings. 

Mr. B. Chakrabarti, Babus Dwarka Nath Chakrabarti, 
Biraj Mohon Mojumdar and Mohini Mokon Chatterjee for the 
Petitioner. 

Dr. Rash Bekary Ghose and Babu Kulwant Sahay for the 
Opposite Party. C, A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—This Rule was granted upon an application 
by the High Priest of the temple of Baidya Nath, who was 
elected to that office in execution of a decree of this Court, 
made in affirmance of the decree of the Court below in a suit 
under section 539 of Code of Civil Procedure of 1882: Seslayanund 
v. Omeshanand (1). Under that decree, a committee of three persons 
was appointed, of whom one has recently died and the other two 
are the opposite party to this Rule. Since the appointment 
of the committee, there have been differences between the 
members and the High Priest upon questions of the manage- 
ment of the affairs of the temple. The result was that in 1909, 
one of the members of the committee applied to the District 
Judge for a modification of the scheme. The application was 
dismissed on the 29th March 1910. The matter was then 
brought up to this Court, and on the 8th September r910, this 
Court, on the authority of the decision of the Judicial Committee 
in Prayag Das v. Terumala (2) and with the consent of the 
counsel on both sides, directed the insertion of two clauses in the 
decree; by one of these clauses, liberty was reserved to any 
person interested to apply tothe District Court with reference 
to the carrying out of the directions of the scheme; by the 
other clause, liberty was reserved to any person interested, from 


(1) (1908) 3 €. L. J. 480. (8) (1907) L L L. B0 Mad. 188. 
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time to time, to apply to this Court for any modification of the 
scheme that might appear necessary or convenient. The 
members of the committee subsequently applied to the District 
Judge that directions might be given to the High Priest to the 
following effect ; namely, /£rs/, that whatever resolutions might be 
passed by the committee or by the majority thereof for the 
management and supervision of the temple and of the income 
and expenditure of the temple, should be acted upon by the 
High Priest, and in case he disobeyed such direction, the 
resolution be made a Rule of Court with such modification or 
alteration as the District Judge might find necessary, and, 
secondly, that the High Priest do allow a nominee of the 
committee access and ingress into the temple for keeping watch 
and guard over the offerings known as the ckaraos. The High 
Priest opposed the application on the ground that it was in 
essence an application for modification of the scheme and could 
be entertained only by the High Court. The District Judge 
overruled this objection on the 11th June 1912, and. directed 
that the application be heard on the merits. The High Priest 
has obtaind this Rule on the ground that the District Judge 
has acted without jurisdiction. On behalf of the committee, it 
was faintly suggested that this Court should not interfere till 
the enquiry had been completed by the District Judge. It was 
not seriously disputed, however, that full relief could be granted 
to the committee only by an alterations of the scheme. In 
these circumstances, it is obviously undesirable to allow the 
proceedings to continue before the District Judge, with the 
inevitable result that any orders he might pass would have to be 
subsequently discharged as made without jurisdiction. 


As regards the merits of the case, which may be gathered, 
with some approach to accuracy, from the petitions and 
affidavits filed in this Court and in the Court below, we have to 
observe that the allegations made by the committee against the 
High Priest may be classified under three heads; namely, frst 
those that justify, if true, the removal of the High Priest ; secondjy, 
those that justify, if true, a modification of the scheme, and, 
therdly, those that justify directions for the effective enforcement 
of the scheme. The counter allegations of the High Priest 
against the committee, on the other hand, are to the effect that 
the members desire to interfere with the internal management 
of the temple and thus practically to supersede completely the 
High Priest, except in the performance of religious observances 
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and ceremonies. There is also an allegation, made by the High 
Priest and repudiated by the committee, that one of the members 
advanced large sums for the purposes -of the suit under. section 
539 of the Code of 1882 and 18 really in the position of a creditor 
of the temple funds. As we have already stated, the relation 
between the High Priest and the committee has not been, by 
any means, of a friendly character ; and we are clearly of opinion 
that the scheme has to be altered and directions given for the 
enforcement of the scheme. 


In the first place, the committee must'iprepare an annual 
budget of the income and expenditure ; the income is necessarily of’ 
a fluctuating character, but calculations can easily be based uponthe 
average income for some years past. We consider the preparation 
ofthe budget essential, because there are heavy debts which must 
be discharged as early as practicable, The first charge wil be 
the estimated current expenditure budgeted for by the High Priest 
and sanctioned by the committee; the second, repairs to the 
buildings ; thethird, payment of debts; thefourth, improvements 
suggested by either the High Priest or the committee ;~ the fifth, 
the investment of surplus. A clause for the preparation of the 
annual budget will be inserted in the scheme. 


In the second place, provision must be made for quarterly 
audits and annual inspection of the accounts. Where the income - 
ofa public endowment is of an uncertain and variable character, 
itis extremely-desirable that audits should be fairly frequent 
and searching. A clause will be inserted in the scheme to the 
effect that it will be one of the duties of the committee to 
arrange for quarterly audits and annual inspections. l 


In the third place, provision must be made for joint control 
of the temple funds after they have been realised. The offerings 
made by the pilgrims must ba collected after the worship has 
been finished and then placed in a receptacle with double locks 
of which one key should be in the hands of the High Priest. 
and another with a member of the committee. A list of the 
money and articles so deposited shall be prepared from day 
to day and signed by representatives of the committee and of 


the High Priest. A cluase to this effect will be inserted in the 
scheme. i 


In the fourth place, we must guard against undue interference: 
onthe part of the committee with the High Priest in ths 
internal. managemsnt of. the temple. We d» not think . 
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it necessary for the committee to keep an officer to watch the 
offerings asthey are made by the pilgrims to the deity and 
placed on or near the image, at the time of the worship. It has 
been suggested that if this precaution is not taken, the offerings 
may be misappropriated by the High Priest or by his officers. 
But it is plain that some trust must be reposed upon a man 
in the position of the High Priest of the Baidya Nath temple. 
We are reluctant to believe that he can misappropriate the 
offerings made tothe deity, and it is his paramount duty to see 
that the offerings are not misappropriated by his officers. If it 
can be established that he cannot be trusted in these matters, 
the question would necessarily arise, whether he should continue 
to hold the office of High Priest. We do not think that so 
long as he fills that office that there should be wbat cannot but 
be deemed vexatious interference with the discharge of his duties. 
The Court wil not tolerate what the committee apparently 
want, namely, that the High Priest shall be reduced to the 
position of a merely officiating Priest with practically no concern 
in the management of the temple and its funds. 


Inthe fifth place, it is clear that no one who has any 
pecuniary interest in the temple properties or is a creditor of the 
endowment should serve on the committee. The suggestion 
that any of the present members falls within this category has 
been vigorously repudiated, and it is not necessary for our present 
purpose ‘to investigate this matter, specially as the member in 
respect of whom the imputation has been made, has intimated 
to the Court, through his vakil, that he has no claim against the 
temple funds for sums advanced by him to the High Priest for the 
purposes of the litigation under section 539. But we direct that 
a clause to this effect be inserted in the decree, so that should 
any question of fitness for membership hereafter arise, the matter 
may be determined by the District Judge. 


We may add that it was suggested by the opposite party that 
the.scheme should be amended by the insertion of a clause to 
the effect that the High Priest may be removed for good cause, 
without the institution of a fresh suit. This course is apparently 
supported by the decision in Damodar v. Bhogilal (1), followed 
in Frayag v. Tirumala (2). But the matter does not arise 
properly on the present application by the High Priest, and 
must be considered on principle, should the committee hereafter 
apply for such an amendment of the scheme. . 


(1) (1899) I L. B. 24 Bom. 48 (2) (1905) J, L. B. 28 Mad, 812. 
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The result is that the Ruleis made absolute and the decree 
and scheme amended as directed. The order of the District 
Judge will be discharged, but he will be at liberty to give such 
directions as may be necessary to carry oul the amended decree 
and scheme. There wil be no order as to the costs of these 
proceedings. 


A. T. M, Rule made absoute, 


Before Sir Asutosh Mookerjes, Knight, Fudge, and 
Mr. Fustice Beachcrofi. 
DHARAM CHAND BAID 
v. 
MAUJI SAHU.* 

Suit, maintainability of—Partnerehip, deb duc to—Releass by pariuors— 
Parsons in whose favowr release ccrsouted, if oan rus— Transfer of Property 
Act (IV of 1882), Seo, 180. 

Title cannot pass by admission or relinguishment when the statute requires 
& deed of transfer, 

Jadu Nath v. Rup Lal (1) referred to, 

Plaintiffs claimed a snm of money due by the defendant to a partnership 
whereof Aand B were members. A executed a deed of release before the 
institution of the sult, whereby ha gave up his olaim to the business and 
declared that thenoeforth the partnership would be oonduoted by the plaintiffs, 
the father and unole of B : 

Held, that no title vested in the plaintiffs under section 180 of the Transfer 
of Property Act and they were not entitled to maintain the suit. 

Application for revision under section 25 of the Provincial 

Small Cause Courts Act, by the Plaintiffs. i 

The material facts and arguments were sufficiently stated in 
the judgment. 

Babu Bepin Behart Ghose (Sr.) for the Petitioners. 

Moulot Muhammad Mustafa Khan (for Mouhi Syed 

Muhammad Taher) for the Opposite Party. 

The judgment of the Court was delivered by 
Mookerjee J.—We are invited in this Rule to set aside 
the decree in a suit for money dismissed by a Court of Small 

Causes. The sum claimed by the plaintiffs was due by the 

first defendant Mauji Sahu to a partnership whereof Chumpa 

Lal and Hulas Chand were members. On the 1rth April 1911, 

Chumpa Lal executed a deed of release, whereby he gave up his 

claim to the business and declared that thenceforth the partner- 

ship would be conducted by Hazarimal and Dharam Chand, 


* Oiri Rule No. 2032 of 1919,-agatnst the decision of Babu B, Banerjee, 
Smal) Cause Court Judge of Purnea, dated tho 27th February, 1919, 


(1) 0906) 4 C, LJ. 2*5, I. L. R. 88 Oalo. 007, 10 O, W, N, 650, 
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the uncle and father respectively of Hulas. It is on the 
strength of this instrument that Dharam Chand and Hazarimal 
seek to recover the sum due from the defendant. In our opinion, 
the claim cannot be sustained. There was no assignment of 
the interest of Chumpa Lal in favour of the plaintiffs. The 
parties, in fact, tried to effect by a release what could be legally 
attained only by an assignment properly executed. It is well 
settled that title cannot pass by admission or relinquishment 
where the statute requires a deed of transfer. Fadu Nath v. 
Rup Lal(1). Weare, therefore, of opinion that no title has 
vested in the plaintiffs under section 130 of the Transfer of 
Property Act and they are not entitled to maintain this auit. 
The Rule is discharged with costs. We assess the hearing feo 
at one gold mohur. 


A. T. M. Rule discharged, 
(1) (1006) I. L. B, 88 Calo. 967 (988) ; 4 O. L, J. 23; 100. W. N. 650. 





Before Str Asutosh Mookerjee, Knight, uase, and Mr. Fustice 
Holmwood. 


DWARKA NATH KUNDU 
v 


MOHENDRA NATH ROY.* 


Suit, maintainability of—Mency peid wader oompulriow--Deorec calid and 
subsisting—Rent decree—Ssoond doores for rent st asido—Landlord, no 
subsisting interest. 


Money received under a decree or judgment cannot be recovered baok ina 
freah suit or action, whilst the decrees or judgment under which it was recovered 
remains in foroe, This rule rests upon the ground that the original decrees or 
judgment must be taken to be subsisting and valid anti] it has been reversed or 
superseded by some ulterior proceeding. If it has bean so reversed or superseded, 
the money recovered under it ought to be refunded and is recoverable either by 
summary process or by a new suit or action. 

Marriot v, Hampton (1) referred to. 

In execution of a rent decree against a recorded tenant, the tenure in 
whioh A and B were interested, was put up to Bale. A, after averting the sale 
by paying off the decretal amount &o., brought a suilt for contribution against 
B, The suit was decreed and the deoretal amount realised, The landlord in 
the meantime brought a suit for rent in respect of a period subsequent to that 
covered by the earlier litigation, and in execution of the decree caused the 
tenure to be sold B then sued to have the sale sot aside upon deolaration that 
the rent decree had been fraudulently obtained, In the course of that litiga- 

* Oirill Rule No. 2586 of 1912, against the decision of Babu Hemendra Lal 
Sinha, Small Canse Court Judge of Bankura, Dated the 28th March, 1913. 

(1) (1797) 7. T. B. 869, 4 R. B. 89; 2fmuhT O, 481, 


437 


Ory. 
1918, 
Dharam Chand 
Manjit Sabu. 
Mooher}os J. 


THB OALOUTTA LAW JOURNAL. [Vou XVI. 


tion, it was established that the landlord was not entitled to rent in respect of 
the lands in occupation of B, Consequently, the rent decree and the execution 
sale based thereon were set aside, B then brought the present sult fore 
refund of the money realised from him by À 1n the contribution suit : 

Hei, that the mit was not maintainable. 

The effect of the decree in the subsequent litigation for cancellation of 
the second decree and reversal of the ‘male based thereon, was not to vacate the 
earlier decres. 


Joges v. Kali (1) distinguished. 

Application for revision under section 25 of the Provincial 
Small Cause Courts Act by the Plaintiffs, 

The material facts are set forth above. 

Babu Bepin Behari Ghose (Sr. ) for the Petitioners. 

Babu Karunamoy Bose (for Babu Kshetra Mohon Sen) for 
the Opposite Party, 

The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this Rule to set aside a 
decree by which the Small Cause Court bas dismissed the suit of 
the petitioners to recover money paid by them on the 16th 
August, I910, in satisfaction of a decree obtained against them 
by the defendant. 

The circumstances under which the suit was commenced 
may be briefly stated. On the 28th November, 1907, a body of 
zemindars who have been described as the Dutts, obtained a 
decree for arrears of rent against one Beni Madhub, the recorded 
tenant of a tenure, It appears that on the 21st. May, 19or, the 
present defendant Mohendra Nath Roy had purchased one-half 
share of the tenure from Beni Madhub, while the other half 
had vested in the plaintiffs ; the name of Beni Madhub, however, 
continued to be recorded in the books of the landlords. The 
result wasthatin execution of the decree for arrears of rent obtained 
by the landlords, they proceeded to bring the tenure to sale. 
The defendant, Mohendra Nath Roy, thereupon deposited the 
decretal amount in Court and saved the property from sale. 
Subsequently, be brought a suit for contribution against the 
present plaintiffs on the allegation that one-half of the rent 
was payable by them, while he himself bad satisfied the entire 
claim of the landlords. The suit was dismissed by the primary Court 
on the 30th November, 1909. Upon appeal, a decree was made in 
favour of Mohendra Nath Roy on the rith April 1910. As 
already stated, the plaintiffs satisfied this decree on the 16th 
August, following. The Dutts, later on, obtained a decree for rent 
against Beni Madhub in respect of a period subsequent to that 


(1) (1877) 1. L. R. 8 Cale, 80. 
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covered by the earlier litigatioa. Ia execution of this decree, 
the tenure was sold on the ioth May, 1910 and was purchased 
by the present defendant Mohendra Nath Roy in the name 
of his son Tej Chandra Roy. The paintiffs thereupon sued to 
have the sale set aside upon declaration that the rent decree 
had been fraudulently obtained. In the course of this litigation, 
it was established that the Datts were not entitled to rent in 
respect of the lands in the occupation of the plaintiffs. Conse- 
quently, the rent decree aad the execution sale based thereon 
were set aside on the 26th May, 1911. The plaintiffs thereupon 
commenced this suit for a refund of the money realized from 
them under the decree of the 11th April, 1910, on the ground 
that the decree of the 26th May, 1911, showed that the decree 
in the contribution suit was erroneous, The Small Cause Court 
Judge has held that the suit is not maintainable. In this 
Court, it has been contended, on the authority of the 
decision of a Full Banch in Fogesh Chunder Dutty, Katt Churn 
Duti (1), that the plaintiffs are entitled to a refund. In our 
opinion, the case mentioned is distinguishable and the view taken 
by the Small Cause Court Judge is correct. l 

As was pointed out by their Lordships of the Judicial 
Committee in the case of Shama Purshad Roy Chawdery v. 
Hlurro Purshad Roy Chomdery (2), money recovered under a 
decree or judgment cannot be recovered back in a fresh 
suit or action, whilst the decree or judgment under which it 
was recovered remains in force, Marriot v. Hampton (3), but this 
rule*of law rests upoo the ground that the original decree or 
judgment must be taken to be subsisting and valid until it 
has been reversed or superseded by some ulterior proceeding. 
If it has been so reversed or supersedad, th: money recovered 
under it ought certainly to be refunded and is recoverable either 
by summary procass or by a naw guit or action. The true 
question, therefore, in such casss is, whether the decree or 
judgmeat unier which the money was originally recovered 
has been reversed or superseded. Ia the case before us, it is 
impossible to say that the effect of the decree in the subse- 
quent litigation for cancellation of the second decree and reversal 
of the sale based thereon, was to vacate the earlier decree. Tne case 
of Fogesh Chunter Dutt v. Kali Churn Dutt (1) is obviously dis- 
tinguishable ; there the subsequent decrees were obtained during 

(1) (1877) L L, R 8 Oalo. 80. 

(3) (1865) 10 M. L A, 303. (AIL) ° 

(8) (1797) 7 T, B, 269 ; £B. B. 499, 
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the pendency of an appeal to the Judicial Committee 
against the earlier decree, and it was ruled that the effect 
of the ultimate decision of the Judicial Committee was not only 
to vacate the decree directly challenged, but also to supersede 
the later decrees passed solely on the basis of that decree. 
In the case before us, what has been set aside is the subse- 
quent decree ; the first decree is still operative and conclusive 
between the parties ; the plaintiffs are not free to re-discuss 
the merits ofthe decree in the first contribution suit, and 
cannot, consequently, recover the amount paid in satisfac- 
tion of that decree, in what is essentially an action for money 
had and received. 

The Rule is discharged with costs. We assess the hearing 
fee at two gold mohurs. 


A. T. M. Rule discharged. 


APPELLATE CRIMINAL. 


Before Str Asutosh Mookerjes, Knight, Fudge, Mr. Fustice 
Carnduff and Mr. Fustice Imam. 


JHAKRI CHAMAR AND OTHERS 
v. 
KING-EMPEROR.* 


Private dofence--Indian Ponal Code (Am XLV ef 1890), Sos, 84, 99, 100, 
148, 504— Onus of prog/— Tatal assault, " 


The right of private defence is a restricted right and seetion 100 of the 
Indian Penal Code has to be read subject to the provisions of section 90. 

Jairam Mahion v. Emperor (1) followed. 

Where the husband and other relations of a girl awaalted & man while he 
was in the very act of violating her : ` 

Hold; that the case came within section 100 as qualified by motion 99 of 
the Indian Penal Code. 

A person who was violating a girl was beaten by the appellants inside 
her bed-room, but it did not appear what the nature of the injuries inflicted 
by them was; he rushed out of the room and was beaten by ten men on the 
corridor, and was then beaten to death by a large number of men in the oourt- 
yard, but it could not be found upon the evidenoe that the appellants took part 
in the ase ult upon the man after he had escaped from the room : 

Held, that the facts made out did not place on the appellants soy bain 


of proof, 


* Criminal peal No. VT of 1913, against an order of J. Q. Twidell, 
ua, oil Appl No. V ot 1919 wena an order ot, 1 


(1) (1907) L L. B. 85 Qalo, 108, 
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That assuming that when one man takes away the life of another, the 
onus is on him to prove the ciroumstanoes whioh justify his act in law, the 
facts stated above did not raise any question of onus. 

Asuddin v. King-Hmperor (1) cited. 

The easenoe of section $4 of the Indian Penal Code, is common intention, 
as the presence of a common object is requisite to establish a case under 
section 148 of the Indian Penal Code. Where, therefore, it could not be found 
upon the evidence that the appellants dealt the fatal blow or took part in 
the amseult which resulted in death, they could not be held to be guilty by 
operation of section 84 or sectian 148 of the Indian Penal Code, 

Pachhauri v. Qusen BHnyren (2) relied on. 

Kabiruddian v. Hm poror (8) and Queen v. Gour Ohamder (4) distinguished. 

The facts of the case appear from the judgment of 
Mookerjee J. 

The appeal was undefended and the following dissentient 
Opinions were recorded : 


Carnduff J.—Oa the night ofthe 18th November last, one 
Raj Kumar Singh was killed in the village of Nurpur, of which 
he was a proprietor, and the Sessions Judge, agreeing in the main 
with both the assessors, has found that the appellants, among 
others, are responsible for having caused his death, Raj Kumar 
was apparently a man of dissolute habits and licentious tendencies, 
and he undoubtedly met his fate when visiting a house in which 
a young Chamar woman, Sarbatia, and her sister-in-law, Jogia, 
were sleeping alone together at the time. The assessors evidently 
were satisfied that Raj Kumar had an assignation with Sarbatia, 
that the Chamars of the village had become aware of the fact, and 
that they deliberately assembled, seized Raj Kumar, and beat 
him to death. They, therefore, thought the appellants guilty of 
murder and rioting. The learned Sessions Judge took a less 
serious, and, perhaps, safer view of the case, holding that no pre- 
concerted action on the part of the villagers had been proved, 
but that they had proceeded under the stress of grave and 
sudden provocation. In these circumstances, he convicted them 
under sections 304 and 148 of the Indian Penal Code and he 
sentenced each to only three years! rigorous imprisonment. 

Ithink that the learned Sessions Judge has weighed the 
evidence with ability, care and discrimination, that he has arrived 
at as near the truth as is possible, that he has shown a due appre- 
ciation of the facts, and that he has taken a reasonable and proper 
view of the case, I would consequently dismiss the appeal. 

My learned brother, however, informs me that he is unable 


1) 19041) 8 O. W. N. 714. (1908) L L. B, 85' Calo, 808, 
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to agree and considers that the appellants are not guilty of any 
offence and ought to be acquitted. I understand that he feels 
no doubt as to Raj Kumar’s having been killed by the Chamars 
of the village in connection with his visit to the house in which 
Sarbatia was; but he is of opinion frs/, that the evidence is 
insufficient to prove that the appellants were among the assail- 
ants, and secondly, that if they were, they were acting in the 
exercise of the right of private defence and were justified in 
killing Raj Kumar, inasmuch as the object of the latter was rape. 

As to the identity of the appellants, there is ample evidence, 
if believed, to establish it; and the Judge and assessors, who 
were in a much better position than ourselves, seem to have had 
no hesitation in accepting it. It does not, in the circumstances, 
surprise me to find it possible to pick holes in the record. The 
principal witnesses are all Chamars, if not also near relations of 
the appellants, and a perusal of their depositions makes it very 
obvious that they were only too willing to respond to any 
suggestion of the defence and to modify in cross-examination 
their statements in chief so as to save the accused as far as 
possible. The result is that there is a good deal of worthless 
evidence and a certain amount of contradiction : but, while this 
presents some difficulty at the outset to one who has nothing 
but the record before him, the difficulty is here by no means 
insurmountable, and it may well be imagined that none was felt 
by those who had to deal with the matter at first hand. On 
the record itself, it seems to me that the evidence of Sarbatia 
alone is sufficient to prove beyond all doubt that the apbellants, 
who are her husband, her father-in-law, and brother-in-law, were, 
as she asserts, present and took part in the attack on Raj Kumar. 
She atleast must have been able to recognise them by their 
voices, and it cannot be that she would have mentioned them 
thoughtlesaly or carelessly. 

On the second point, I would first observe that, where the 
right of private defence is set up, the onus is on the accused 
to show -both that it existed and that it was not exceeded: 
Astruddin Ahmad wv. The King-Emperor (1). It rested, there- 
fore, on the appellants in this case to prove affirmatively, 
whether by cross-examination or otherwise, that the intention 
of Raj Kumar wasto commit rape and also that they killed 
him not by way of revenge but because it was in the cir- 
cumstances necessary to go that length in order to prevent 


(1) (1904, 8 O. W.N 714, 
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his accomplishing his object. That they entirely failed, 
if it can be said that they attempted to prove anything 
of the kind, and that they at most succeeded in raising a mere 
suggestion of outrage, is to my mind clear. It is indeed a 
question whether the plea was ever properly taken: for the 
defence of the persons before the Court was that they knew 
nothing of the occurrence, and it was not till the end of the trial 
that a written statement was filed on behalf of all of them, which 
concluded with the remark that ifany other persons had com- 
mitted the offences charged, then, on the prosecution’s own 
showing, they were protected by section 100 of the Penal Code. 
But let that pass, and let us now see what is the evidence of the 
prosecution thus relied upon to prove that Raj Kumar intended, 
or might reasonably have been thought to have intended to 
ravish Sarbatia. There is, of course, Sarbatia’s statement that Raj 
Kumar “ began to dishonour her whilst she was sleeping” and 
so on ; but that is just such a statement as she was almost certain 
to make, and it is, read as a whole, a statement which strikes me 
as, on the face of it, incredible. Then there is the evidence of 
Jogia (which is on this point quite inconsistent with Sarbatia’s 
and equally incredible) to the effect that Raj Kumar forced an 
entrance into the room, turned her out and then proceeded to 
deal with the helpless and protesting Sarbatia. And there 
remain conflicting statements as to the alarm raised by the 
women, some witnesses saying that they cried out " thief, thief," 
and others that they proclaimed the fact of Sarbatia’s dlshonour. 
At the utmost, as I have indicated, the defence succeeded, with 
the aid of not unfriendly witnesses, in drawing the red herring of 
outrage across the trial: but they certainly fell very far short of 
establishing the theory of attempted rape, and they would, I 
think, have found it extraordinarily difficult to do that. Raj 
Kumar may have beena successful libertine of the first water; for 
that is what I take to be all that is really meant by the palpably 
exaggerated statements of the witnesses who declare that he had 
for some time been busy " dishonouring " their female relations. 
But that is one thing, and rape is another : and, like the Sessions 
Judge, I find it diffcult to believe that, whether there was an 
assignation or not, Raj Kumar contemplated more than seduc- 
tion and adultery. I have tried many cases of rape, but never 
one like this in which the suggestion is that the offender visited 
the prosecutrix at night with the idea of ravishing her in the 
midst of her homestead and with a sister-in-law almog looking 
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on. The whole truth is known only to Raj Kumar who is dead, 
and two persons who could hardly be expected to disclose what 
reflected on the honour of the women concerned. The Sessions 
Judge was, therefore, here driven to surmise, but his surmises are 
in favour of the appellants, and I am myself by no means sure 
that the assessors were wrong. Bethat, however, as it may, I 
can see no reason whatever for discarding the opinions of the 
Judge and the assessors in so far as they coincide and I believe 
that, asthe matter stands, substantial justice has been done. 

As we are divided in opinion, the case must, under the orders 
of the learned Chief Justice, be laid before another Judge for 
disposal under section 429 of the Code of Criminal Procedure, 
1898. 

Imam J.—The evidence in this case is far from satisfactory 
to support the conviction ofthe appellants. What appears to 
have happened was that one Rajkumar Singh, a zemindar of 
dissolute habits, was caught in the house of Lungi, the third 
appellant, at night and beaten to death by a number of Chamars. 
It is said that on the night'of 18th November last, he left his 
home at about Io or 11 P. M. and went in company with Koulesh- 
war Chamar to the Chamar Toli of Mouzah Nurpur. There he 
entered the house of Lungi Chamar, where there was a young 
Chamar girl named Sarbatia, wife of Jhakri, the first appellant, for 
the purpose of sexual connection with her. A cry of “ thief, thief,” 
raised by the girl, roused the whole neighbourhood and drew 
to the spot a number of Chamars who caught Rajkumar there 
and beat him to death. Medical examination shows some weunds 
caused by a cutting weapon of dull edge such as a blunt are, three 
fractures of the 8th, 9th and roth ribs and many bruises and Jatt 
marks all over the body. The Civil Surgeon, who has been 
examined as a witneas, stated his opinion that death had been 
due-to shock as the result of the infliction of the injuries noted 
by him. It is to be noted that medical evidence does not 
ascribe the death of Rajkumar to any particular injury as its cause. 
There appears to be no doubt that the nocturnal excursions of this 
lose! had become too frequent and too unbearable for the inhabi- 
tants of the hamlets in the neighbourhood of Nurpur. Whatever 
may be said ofthe evidence ofthe approver, Botha Chamar, in 
this case, we may safely accept the certificate of character that he 
givesin his deposition to the deceased. He says, “ in my house 
he dishonoured my wife, my sister, and my Bhojai,” “if a husband 
and wife were sleeping together, he would threaten the man with 
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a phalsa.” “ Rajkumar, Sing used to dishonour women by force. 
He had done so far about 2 years......He used to go out at night 
to dishonour women. He outraged many women of those dustes 
forcibly. The women used to cry out that their honour and 
their lives were being taken...... when the women cried out we 
used to assemble there. Many of us bad /azhís in our hands.” 
u The villagers of 4 dusts used to collect whenever there was 
a cry.” All this may be more or less exaggerated, but on a 
consideration of all the evidence and circumstances in this case, I 
am satisfied that the libidinous character of the deceased had 
harried the humble villagers, and none felt secure against an 
invasion from this foul libertine. 

The case for the prosecution, though not clearly defined as to 
whether the deceased had gone there to commit rape or adultery, 
admits that he was in the house with the object of sexual inter- 
course with the wife of the first appellant. The learned Sessions 
Judge holds that adultery and not rape was the motive of the 
deceased, and, therefore, the provisions of section roo of the Indian 
Penal Code do not apply to the case in justification of the alleged 
conduct of the appellant. This finding of the Judge is not supported 
by the statement of any of the witnesses for the prosecution, and, 
in my judgment, is based on surmise. Looking at the general 
probabilities, he says, there was some previous arrangement 
which brought Raj Kumar to the house to meet the woman 
Sarbatia, The learned Judge has further shown his inclination 
to hold that the woman Jagia had acted as procuress for Raj 
Kumar. On the record, there is not a shred of evidence that 
Sarbatia had an assignation with Raj Kumar or that she was a 
girl of bad character or that the woman Jagia was a procuress. 
In fact, the probabilities of the case rebut any such conclusion, or, 
correctly speaking, assumption, for it is too obvious that had Jagia 
been Raj Kumar's procuress and Sarbatia been aconsenting party 
to an assignation, they would not have raised their shouts of 
“ thief, thief" to draw the entire neighbourhood to the scene. 
The evidence is all in favour of a rape or forcible ravishment. 
But, granting that Raj Kumar was in the house by reason of 
prior arrangement with Jagia or Sarbatia or both, there is no 
evidence, and, indeed, not even a suggestion by the prosecution, 
that these three appellants had any knowledge of the presence 
of Raj Kumar with the consent of the women. Even if there 
were such evidence, its patent improbability would justify its 
rejection. It, therefore, follows on the cry of " thief, thief” and 
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the declaration then and there of Sarbatia that she was being 
outraged, coupled with the notoriety for lewd character that the 
libertine had achieved, it was but a most natural impression at 
that moment on the minds of these men that the girl was being 
ravished against her will, The husband, his brother, and his 
father, f. e., the three appellants were entitled, and, indeed, nature 
dictated it, to save a girl of their house from the hands of the 
ravisher, and if in saving her they caused no more injury than was 
necessary for the occasion, their action would be protected by the 
provisions of section 100 of the Indian Penal Code. In this case, 
there is no evidence as to what injury was caused by which of 
the assailants, but even if such evidence were present, death not 
being due to any particular injury, they could not be held guilty 
of an offence under section 304 of the Indian Penal Code by itself 
or read with section 34 of the Indian Penal Code. 

The appellants had been committed to the Court of Sessions 
to stand their trial for an offence under section 302 read with 
section 34 of the Indian Penal Code; at the trial, the learned 
Sessions Judge framed an additional charge of rioting .under 
section 148, Indian Penal Code, with the common object of beat- 
ing Raj Kumar Sing, being armed with deadly weapons. Ifin 
the view of the learned Judge a charge under section 148 of the 
Indian Penal Code was warranted, there should theu have been a 
consequent amendment of the charge under section 302 read 
with section 34 by altering it to be read with section 149. 

Reading the evidence, I do not agree with the learned Judge 
in thinking that the record discloses, at least on the part of 
these appellants, any offence of rioting by them. I cannot but 
remark here that the Deputy Magistrate who committed this 
case to the Court of Sessions correctly appreciated the facts of 
the case and the law bearing on the same in not framing a charge 
under the rioting section. 

There can be no doubt that Raj Kumar was a vile intruder 
in the home of these appellants, and their conduct in striking 
him was a just vindication of their home, and if the neighbours, 
who were attracted to the spot by the cries ofthe women, finding 
it was Raj Kumar, began to beat him, I am unable to hold that 
these three appellants were members of an assembly whose 
common object was to commit an offence, while the neighbours 
could be said to be committing an offence in striking Raj Kumar ; 
the aetion of these appellants is very much distinguishable from 
the conduct of the others, for these men were in their own home, 
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defending one of their women and resisting a disgraceful aggres- 
sion on their sacred rights by an abandoned character, I hold 
that the convictions of these appellants under section 148 is bad 
and should be set aside. 

Referring to the conviction under section 304, it has to be 
noticed that the learned Judge holds that the cries ofthe two 
women Sarbatia and Jagia brought many Chamars, including 
these three appellants, to the scene, and, indeed, the evidence 
leaves no room for doubt that the frequent misconduct of Raj 

umar had roused the neighbourhood against him, and the 
gathering together of a large crowd would be but a natural 
sequence to past incidents. The learned Judge correctly holds 
that ‘clearly many persons did join in the beating, but whether 
a particular individual was amongst them is difficult to say.” 


From this finding of the Judge, it is apparent, it is impossible: 


to hold on the record what was the extent of bodily injury 
caused by these appellants to Raj Kumar. Sarbatia says that 
these appellants began to beat Raj Kumar when they asked him 
to leave her and he would not—under the circumstances, the 
appellants did what was most natural and acted in the exercise 
of.their right of private defence. In order that an accused 
person may be called upon to prove that he has not exceeded 
his right of private defence and that he has caused only such 


injury as was in the circumstances necessary, the onus is on’ 


the prosecution to establish what injuries had been caused 
by the accused. In the present case, there is no evidence as to 
what injuries had been caused by these appellants in order 
to enable me to say that the right had been exceeded; unfor- 
tunately while these appellants were engaged in defending 
their own rights, a number of outsiders, actuated by their own 
wrongs, beat Raj Kumar, and itis impossible to distinguish the 
injuries. There is no evidence in this case that injuries caused 
by the appellants were such as by themselves to have brought 
about the death of the deceased. 

Turning to the implication of individual accused, I find 
that the witnesses whose evidence bears directly on the occurrence 
are Botha Chamar, Sarbatia Chamarin, Jagia Chamarin, Mankia 
Chamarin, Kowlesher Chamar, Darogi Chamar and Rajan Chamar., 
In respect of Botha, Jagia, Mankia and Kowleshar, the learned Judge 
does-not hesitate to say that their evidence is worthless—&ome 
reliance, however, is placed on the evidence of Sarbatia, Darogi 
and Rajan. I place no.reliance on the evidence of Darogi, a as it 
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appears he had not been examined as a witness during the 
police investigation. The only evidence that is worth anything 
at all in this case is that of Sarbatia, and on-‘her statement I am 
unable to uphold the conviction of these‘appellants. 

For the above reasons, these appellants are entitled, in my 
view of the case, to an acquittal in respect of both charges. 

I observe that the learned Judge in his judgment has 
referred to the statement of Kowleshar in the police diaries, 
from which, the Judge says, it appears that Kowleshar, who is 
Sarbatia’s cousin, was sent to fetch Sarbatia to. Lungi's house. 
It is hardly necessary for meto say that the Judge has acted 
wrongly in relying on that statement, as facts and statements 
within the police diaries cannot be used as materials to help 
the Court in a criminal trial to come to a finding on the evidence 
in the case. 

Owing to this difference of opinion, the appeal was placed 
before Sir Asutosh Mookerjee, J., under section 429 of the 
Criminal Procedure Code, for disposal. 

The Advocate-General (Mr. G. H. B. Kenrick K. C.) and 
The Deputy Legal Remembrancer (Mr. Orr), for the Crown. 

Mr. V. N. Roy (with him Babu Sarat Chandra | Lahts) 
for the accused as amicus curis, 

Mr. Roy.—Upon the evidence, it is a case of forcible 
ravishment. If that is so, the girl herself, her friends generally, 
the accused who were her husband, father-in-law, and brother-in- 
law, in particular, even strangers and passers-by were justified 
in using any violence, extending to the causiug of death, to 
protect her honour. In this matter, the law in India is wider 
than the law in England, for the Indian law throws its protection 
round even utter strangers who may seek to save her. 
Sections 100 and 99 of the Indian Penal Code. The assault on the 
deceased while he was on the bed, is protected. 

. Although one of the accused was armed;with an are, there 
is no evidence to indicate the jnature of the injuries inflicted 
inside the bedroom. To support a conviction under section 
304 of the Indian Penal Code, there must be reliable evidence to 
show that death was due to the injuries inflicted by the appellants, 
or that they took part in the assault which resulted in his death. 
Pack Kauri v. Queen- Empress (1). 

It appears that the deceased was in a position to escape 
from the room into the corridor where he was attacked by ten 

i (1) (1897) L. L. B, 34 Oalo. 886 (6 
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men, and from there he rushed to the courtyard where he fell OBIMUFAL. 
over a wooden mortar and was beaten to death by a very large 1913. 
number of the villagers. There is no credible evidence that the 
accused joinedin beating him there also. The only evidence 
on this point is that of the approver, who is, of his own showing, didi. uid 
an accomplice. The evidence of two other accomplices cannot TRAM) as 
be taken to corroborate him. 
The appellants have made out a good case for the erercise 
of their right of private defence. The onus has shifted on to the 
prosecution to connect them either with the fatal blow or 
with the subsequent murderous assault when possibly the right 
of private defence was gone. This, however, the prosecution 
has failed to do. 
Even if the theory of an assignation is to be accepted, there 
being no evidence of knowledge or privity against the appellants, 
they should be held justified in using any violence in defence 
of whatis most sacred and most precious in the eye of a 
house-holder—and the right of private defence would arise, as 
soon as there is a reasonable apprehension that the honour of the 
woman wasinjeopardy. The apprehension may be unfounded ; 
R. v. Rose (1), where a son killed his father, -believing that the 
mother was being mardered by him. 
The Advocats- General, Section 100 of the Indian Penal Code 
is controlled by section 99. More harm was caused than was 
necessary. The act savours more of revenge than of self-defence. 
In any case, the onus of making out a case of private defence 
lay on the accused. It would appear that this plea was not 
taken before the Sessions Judge. Ea 
Mr. Roy was heard in reply. ' C. A, V. 
Mookerjoe J.—This is an appeal on behalf of three persons, June, 18 
Jhokni Chamar, Jhonti Chamar and Loungi Chamar, who have 
been convicted by the Sessions Judge of Bhagalpur under sections 
304. and 148 of the Indian Penal Code and sentenced to rigorous 
imprisonment for a term of three years under each section, the 
sentencesto run concurrently. The appeal was heard in the 
first instance by Mr. Justice Carnduff and Mr. Justice Imam. 
There was no appearance on behalf of the accused or of the 
Crown before the learned Judges ; upon an examination of the 
record, Mr. Justice Carnduff came to the conclusion that the 
convictions and sentences ought to be affirmed ; Mr. Justice 
Imam took the contrary view and held that the appellants ought 


to be acquitted. The appeal has been placed before me under 
(1) 15 Oox. 640. 


— 
Jhakri Obamar 


— 
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ORIMINAL. section 429 of the Criminal Procedure Code. I have had the 
1915. advantage of full and able arguments, both from Mr. Roy who 
Jhakri Q appeared as amicus curt@ on behalf of the accused and from 
the learned Advocate-General who appeared in support of the 
conviction. Since the close of the argument, I have minutely 
scrutinised every paper on the record, and I shall now proceed 
to set out the conclusions at which I have arrived. 

There is no room for doubt on the evidence that on the 
night of the 18th November, 1911, Rajkumar Singh, one of the 
proprietors of village Nurpur, was assaulted by a large number 
of men and was so severely beaten that he was killed on the 
spot. The evidence makes it plain that Rajkumar Singh was a 
man of dissolute habits, and that he took advantage of the 
position of influence he occupied in the village, to visit the 
houses of the residents, and, in many instances to ravish their 
women. It is also incontestable on the evidence that on the 
night on which he met with his death, he had visited a house 
in which a young Chamar woman Sarbatia and her sister-in-law 
Jagia were sleeping. The question has been raised in these 
proceedings, whether Rajkumar had an assignation with 
Sarbatia or whether he had gone to the house to violate her 
according to his accustomed mode. There is. no foundation, 
in my opinion, for the theory of assignation. Sarbatia, who was 
examined on behalf of the prosecution, asserted that she had 
never met or known the deceased, and Jagia substantially support- 
ed her statement inthe Court of first instance. I see no reason 
to disbelieve these statements. The theory, moreover, is, in- 
consistent with what is conclusively proved to have happened; as 
sOOD 8B the women saw the man enter the house, they cried- out 
“ thief, thief," which brought to the spot the neighbours.in.large 
numbers. If his visit was prearranged, he would be expected 
and would be received in a very different manner by the women 
concerned. I must take it, therefore, as conclusively established 
on the evidence that on the night of the 18th November, 191r, 
Rajkumar Singh sallied forth or one of his usual nocturnal ex- 
peditions of debauchery and licentiousness, and went to- the 
house where Sarbatia and Jagia slept. Their shouts attracted - 
the notice of the male members of the household and also the 
neighbours in the surrounding houses ; the result was that a 
large number of men collected on the spot. The question which 
next requires: consideration is, whether the three appellants, 
one of whom is the husband of Sarbatia, another her brother- 
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in-law and the third her father-in-law, were in the assembly. 
I think it is proved beyond reasonble doubt that they were on 
the spot ; but before they could render any effective help, Raj 
Kumar Singh hadentered the room and was violating the girl 
Sarbatia, I think it is further established that the three appellants 
went inside the room and assaulted Raj Kumar Singh while he was 
onthe bed. The evidence of Sarbatia indicates that at this 
stage she escaped from the room. What followed subsequently 
is involved in some obscurity, but this much is clear that 
Rajkumar Singh came out of the room. He was assaulted by 
the people who had collected on the corridor, and, subsequently 
beaten to death in the court-yard by the villagers who had 
in the interval collected in large numbers. The evidence,in my 
opinion, does not indicate the nature of the injuries inflicted 
by the appellants upon the deceased while he was on the bed. 
The evidence also fails to indicate, with any approach to certainty, 
that the appellants took part in the assault upon the deceased 
either in the corridor or in the court-yard. The statements 
of the witnesses as to what happened at this stage are vague 
and uncertain. Three of these, Koleswar, Darogi and Rajan, 
are of little value, even according to the Sessions Judge, and 
I see no reason to differ from him in his estimate of the weight to 
be attached to their assertions, Sarbatia herself has been regarded 
by the Sessions Judge, as not wholly trustworthy ; at any rate, after 
she had escaped from the room from the hands of her ravisher, she 
did pot see what happened in the corridor and in the court-yard. 
The evidence of the approver Bhota Chamar is obviously unreliable, 
and, in the course of his examination, he had to be warned that if he 
did not tell the whole truth he would find himselfin trouble. He gave 
a long string of names of persons whom he saw in the assembled 
crowd ; as to several of these, his statement has not been accepted 
by the Sessions Judge. The witness Mankia also is unreliable, 
and I am unable to say that the approver has been corroborated, 
upon the question of what took place in the corridor and in 
the court-yard, by any reliable or independent evidence. It is 
finally noteworthy that there are serious allegations against 
the police which have not even been attempted to be effect- 
ively contradicted. Jagia asserted that she was beaten and 
threatened and taught to give her evidence in a particular way 
by the police at the Nathnagar outpost. Mankia made a similar 
statement and asserted that she had been threatened by the 
Head Constable of Nathnagar. In the face of evidence of this 
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character, J am unable to hold that the appellants took part 
in the assault upon Rajkumar Singh after he bad escaped from 
the room. In so far as the assault upon him, while he was 
on the bed, is concerned, I ‘think the appellants are protected 
under section 100, Clause 3, of the Indian Penal Code, It 
may be conceded that the right of private defence was 
not specifically urged in the course of the trial, but even if 
it be assumed, as appears to have been laid down in the case 
of Astruddin v. King Emperor (1) that when one man' takes 
away the life of another man, the onus is on him to show the 
circumstances which justify his act in law, itis clear that no 
question of burden of proof arises in the present case. As 
to the assault upon the deceased while he was on the bed inside 
the room, the facts are perfectly plain. No doubt, as laid down in 
the case of ¥atram Makton v. Emperor (2), the right of private 
defence is a restricted right and section 100 of the Indian Penal 
Code has to be read subject to the provisions of section 99.; yet 
it is plain that the assault upon Rajkumar Singb, while he 
was in the very act of violating Sarbatia, brings the case within 
section 100 even as qualified by section 99. His assailants, 
the present appellants, undoubtedly did not cause his death, 
and though one of them hadan axe in his hand, there is no 
evidence as to the precise character of the assault. This much 
is fairly clear that Rajkumar was able to escape out of the 
room, was assaulted by about ten men in the corridor, and 
finally got into the court-yard where he was beaten to death. 
This, therefore, is clearly not a case like Kaóbrrudarn v. Emperor (3), 
where two parties armed themselves and deliberately engaged 
in a fight. Nor is there any analogy between the present case 
and that of Queen v. Gour Chunder (4), to which my attention was 
invited by the learned Advocate-General. In that case, it was 
proved that each of the accused took part in beating a person so as 
to break 18 ribs and cause his death; each was, therefore, held 
guilty of murder as a principal. [am further of opinion that 
neither section 34 nor section 148 of the Indian Penal Code 
is of any assistance to the prosecution. The essence of section 
34 is common intention, as the presence of a common object 
is requisite to establish a case under section 148. As I have 
stated already, I am not prepared to find on the evidence that 
the appellants took part in the assault upon the deceased 


(1) (1904), 8 O. W. N. 714 (8) (190 L L HR. 85 Calo, 868, ` 
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after he had escaped from the room ; whether the assault upon ÜRIMINAT, 
him in the corridor and in the courtyard was the result of lena 
a common intention, it is unnecessary to consider; it may be a  Jhakri O} Obamar. 
matter of some nicety to determine whether when a large body 
of men, each of whom has a grievance against an individual’ ing: Emperor, 
on account of his misconduct, assaults him, they can be nghtly Meokorjos, J. 
regarded as guilty of a criminal act committed in pursuance of a 
common object.or in furtherance of a common intention. In so 
far as the present appellants are concerned, I find that they 
assaultéd Raj Kumar Singh while he was on the bed ravishing’ 
Sarbatia, that they did not exceed their right of private defence, 
and that they are not shown to have taken any part in the 
assault upon Raj Kumar after he had escaped from the room and 
come to the corridor and finally to the court-yard ; they cannot, 
therefore, - be convicted of an offence under sections 304 and 148 
of the Indian Penal Code. The view I take is supported by the 
decision i in Pach Kourt v. Queen- Ernpress(1). Whether tke persons 
who assaulted the deceased and killed him in the court-yard could 
have been identifidd and successfully prosecuted for what they 
obviously considered to be an act of just retribution, is a matter: 
which does not concern me. 

The result, therefore, is that in concurrence with Mr. Justice- 
Imam, I allow this appeal, set aside the convictions and sentences 
upon the, appellants, and direct that they be acquitted and 


released. forthwith. 
Appeal allowed, 
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Before Sir Asutosh Mookerjes, Knight, Fudge, Mr. Justice Carnduft 
` and Mr. S ustice Imam. 


RAM PROSAD 
T. 


KING-EMPEROR.* 1912. 


Rasirion— Finding of fac— High Court's power to interfere— Indian Ponal August, 90, 
— Cole ( Ast XLV of 1800), Bec. 211. September, 12. 


. Applications for revision in criminal oases stand on a fundamentally 
different footing from appeals against appellate decrees in civil suita, In cases, 
of the latter description, the High Oourt is bound by the rigid provisions of 

`> * Qriminal Revision No. B55 of 1918, against an order of G. J, Monaham, 
Esq, m Judge of Mae Ds dated the Ist June, 1919, affirming that of 
Babu P Bihari Aika puty . Magistrate of Shahabed, gated the, 
4th May,11012, f ? 
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section 100 of the Code of Oivil Prooedure (1908; to act on findings of faot 
embodied in the Judgment of the lowee appellate Oourt, In criminal cases, on 
the other hand, there is no such statutory restriction to the exercise of 
Jurisdiction by the High Oourt. Asa matter of practioa, the High Court does 
not ordinanly interfere with the conclusions of the lower appellate Court on 
questions of fact. But the High Court is competent to interfere with a finding 
of fact when the occasion requires it, and it will do so when satisfied that the 
finding is manifestly erroneous and a miscarriage of justice would result from 
it if left unoorreoted. 

In a prosecution under section 211 of the Indian Penal Code, two principles 
are to be kept in view; namely, Are, that failure on the part of a complainant 
to establish the truth of his allegation does not by any means justify the 
inferenoe that the oomplaint was false, and, ssoondly, that to seoure a conviction 
in this clams of oases, it must be established beyond reasonable doubt that the 
olroumstanoes are not merely consistent with the guilt of the ic but 
entirely inconsistent with his Innocence, 


Application for revision by the accused. 

The petitioner was convicted under Sec. at1 of the Indian 
Penal Code and sentenced to six weeks’ rigorous imprisonment. ` 

The material facts and arguments appear from the judgment. 

The case first cameon for hearing before Mr. Justice 
Carnduff and Mr. Justice Imam who differed in their opinions. 
The following opinions were recorded : 

Carnduff J.—The petitioner Ram Prosad charged one 
Padam Kunjra with assault and theft. The charge of theft 
was declared to be false, and the petitioner was prosecuted in 
respect of it under section 211 of the Indian Penal Code. 
The trial Magistrate convicted and sentenced him to six weeks’ 
rigorous imprisonment, and his appeal to the Sessions Judge 
was dismissed, He then moved this Court in revision and obtained 
a Rule on two grounds. 

The first ground is that " the findings of the learned Judge 
are very doubtful." As to this, ıt is true that the Judge 
has indicated doubts as to whether the petitioner was ever 
assaulted ; but his findings regarding the alleged theft—and it 
is with these that we are concerned—appear to meto be the 
reverse of doubtful. He thinks "there can be no doubt" as to a 
Munsiff having been present at the time of the occurrence, 
whatever it was; and the fact that the Munsiff heard nothing 
of any such " serious affair " as the theft charged, he considers 
an extremely strong reason for holding that no theft took place." 
He records the opinion that, apart from the denial of the 
persons accused by the petitioner, “ the other  cir- 
cumstances of tbe case to his mind show clearly that 


no theft took place" and “there cannot be the slightest 
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doubt that the charge of theft was absolutely false"! ; and he 
concludes with the observation that, "even if the accusation 
of assault be true, it is clear that the present accused has 
committed an offence under section 211 for bringing the accu- 
sation of theft.” Inthe face of these unequivocally expressed 
conclusions, the first ground must, I think, be held to fail, 

The second of the grounds upon which the Rule was obtained, 
is that the Sessions Judge “could not, onthe finding that the 
defence evidence was suspicious, hold that the evidence of prose- 
cution, which he before held not sufficient, thereby became 
sufficient,” Now, if the first half of the judgment be ignored and 
the second half (beginning with the words ‘ The three persons 
accused by Ram Prosad’’) be treated as if it were the whole, the 
criticism here suggested would be fair; although, even then, it 
would be open to tbe counter-criticism that the “ defence 
evidence" referred to, that is to say the obviously interpolated 
entry in the account book of Jagan Ram, was produced by Jagan 
Ram, who was called by the prosecution for the purpose, and not 
by the defence. The investigating police officer had examined 
the account book and noticed the suspicious entry, and, according 
to him, Jagan Ram then admitted" that he had been told to add 
it. Inthese circumstances Jagan Ram was very properly called as 
a witness by the prosecution ; and, although he in Court denied 
that he had altered his book, the [interpolation is there, and it 
cannot, in my opinion, be beld that its existence is a matter to 
which the Courts below were not entitled to refer. l 

Returning, however, to the judgment, I need scarcely say 
thatit is impossible to ignore what precedes the passage on 
which evidently the entire judgment is assailed. ‘The three 
persons accused by Ram Prosad,” so runs the condemned 
passage, ‘‘ have all given their evidence and denied that Padam 
snatched away any money from Ram Prosad. Their mere 
denial in itself does not count for much, but the other circums- 
tances of the caseto my mind show clearly that no theft took 
place." The rest of the judgment is then devoted to the 
circumstance connected with the interpolation in the account 
book. But that is only one circumstance ; the passage refers to 
“ the other circumstances " (in the plural) ; and in the paragraph 
preceding it, the learned Sessions Judge had just dealt with the 
circumstance of the Munsiff's igaorance which seemed to him to 
be an extremely strong reason for holding that no theft took 
place.” Aud his reasoning in this eon rection com nads itself to 
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me. A trifling jassault might easily have. taken place without 
the Munsiff's hearing anything about it; but not so a theft with 
violence. If the petitioner's story be accepted, he was robbed of 


the substantial sum of Rs. 101 in cash ina public place where 


there were a number of people collected ; he raised no hue and 
cry, and persons on the spot, like the Munsiff, knew nothing of it; 
he let the robber escape ; and he contended himself. by going off 


andlaying acharge at the thana. The trial Magistrate could 


not believe this story, which he characterised as "palpably false ;” 

the lower appellate Court was of the same decided opinion ; and 
Iam not only not prepared to say that they were wrong, but 
ready to go further than is necessary or .usualin revision-by 
expressing my concurrence with their findings of fact. I would 
add that it should be remembered that what we are criticising 18 
an appellate judgment of affirmance, and that there are other 
circumstances appearing from the record and the Magistrate’s. 
judgment, which thelearned Sessions Judge doubtless had in 
mind, though he has not referred to them. Thus it would seem 
that the supposed thief Padam himself went to the thana after 
the occurrence and complained of having been assaulted by the 
petitioner. Then the appellant's cousin, who was with him at 
the time, had to admit in cross-examination, that he bad not 
seen the actual seizure, and there were a Mukhtar and several 
shop-keepers, who witnessed the occurrence and appear to have 
been as ignorant as the Munsiff of anything like the theft of a 
hundred rupees having been committed. And the mere.denials 
of Padam and his two alleged accomplices, although they - may 
not in themselves count for much," count for something, and, 
if not displaced by credible evidence to the contrary, should, I 
venture to say, count for a great deal. As has recently been 
observed by the Judicial Committee in the case of Mirsa Sayjad 
Husatn v. Nawab Wasir AK Khan (1), Judges in India must not 
have “impliedly the duty laid upon them of making their- 
narrative of the circumstances minutely and completely exbaus- 

tive, under the penalty that, if they failed to do so, the - absence 
from their minds of elementary considerations might be 
presumed." Their Lordships were, of course, there dealing with 
a civil appeal, but I venture to think that the observation. which 
Ihave quoted may well be given a wider application, and ig. 
especially relevant in respect of judgments of afirmance even in 

criminal cases. l 


(1) (101%) 18 0. W N 889 (899). 
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I would, therefore, discharge the Rule. 

Imam J.--This is a Rule calling on the District Magistrate 
of Shahabad to show cause why the conviction and sentence 
passed on the petitioner should not be set aside or the sentence 

reduced or such other order made as to this Court may seem fit, 
on the ground that the findings of the learned Judge are very 
doubtful and that on the finding that the defence evidence was 
suspicious, he could not hold that the evidence of prosecution 
which he before held not sufficient thereby became 
sufficient. 

On the terms of the Rule it would appear that sire are two 
points for consideration, viz, (1) whether the learned Judge’s 
findings are doubtful, (2) whether the suspicious nature 
of defence evidence cau supply the deficiency of the prosecution, 

- I have no hesitation in answering these points in favour of 
the petitioner, but I shall deal with them, as also with the 
whole case, after I haye stated the case that has resulted in his 
conviction. 

The petitioner has been convicted under Section arr of the 
Indian Penal Code aud senteneed to 2 months’ rigorous imprison- 
ment on the charge that he laid a false complaint at Arrah Police 
Station, accusing three men, namely, Padam Kunjra, Ghani Kunjra, 
Bally Kunjra of having committed theft of cash contained ina 
gamchha, knowing that there was no just or lawful ground for 
such a charge. 


The incident dut. led to the lodging of this information 


arose*out of a civil suit between some Hindus and Mohame- 
dans of Arrah in counection with a mosque inthat town. The 
case had been pending before one of the Munsiffs who found it 
necessary to make a local inspection which, it is common ground, 


was held onthe 17th March last year at or about 5-30 p. m., 


That some disturbance between the parties took place at or about 
the time of the Muosiff’s local insp3ction is the case of either 
party. The prosecution aver that the incident was a mere 
assault on Padam Kunjra's ‘party and in .the presence of the 
Munsiff. On the other hand, the defence contends that the 
assault—- which was by the pity of Padam Kunjra on the accused 
and his party—was followed by. the suatching away ofa sum 
of Rs. 101 tied ina gamchha from the pstitroner Raa . Prosad 
Das, by Padam Kunjra. 

Whatever :the incident, both mud went to the Police 
Station and male their respestive complaints by 6 b. x. The 
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information of Padam Kunjra was in respect of assault alone and 
thus not cognizable by the Police. The' petitioner's information, 
on the other hand, comprised the charge of theft in consequence 
whereof an information in the prescribed form was drawn up 
by the Sub-Inspector who, it happened, was a Mahomedan. 
This Police Officer, believing the charge of theft to be an 
exaggeration, refused investigation and referred the petitioner, as 
also Padam Kunjra, to the Magistrate. Accordingly on the next 
day s. e., 18th March, Ram Prosad laid his complaint before the 
Magistrate substantially to the same effect as what he had stated 
in his first information of the previous day, with two exceptions 
as to the hour of occurrence and the presence of the 
Munsiff. 

In the;body of the first information, purporting to be the 
statement of the informant, the time of the occurrence is not 
mentioned, but in the column that has to be filled up by the 
Police Officer, the time stated is 4-30 P. M. In the complaint 
before the Magistrate, however, the petitioner fixes the time at 
5-30 P. M, It being from the beginning the case of either party that 
the occurrence—whatever it was—took place at 5-30 P. M., and ~ 
the unimpeachable testimony of the Munsiff establishes beyond 
doubt that his inspection was at 5-30 P.M., it is difficult to . 
believe that the petitioner in his information to the Police stated 
the time of occurrence as 4-30 P. M. In respect of this question 
of time, the circumstance is emphasised by, what appears in the 
body of the informant’s statement, an explanation of the 
supposed delay in lodging the frst information, vir, that *the 
delay was due to “the presence ofa great crowd and to the 
Mahomedans abusing the Hindus." Considering the undoubted 
fact that the occurrence could not have taken place earlier than 
9-30 P. M. and consequently there was no delay whatsoever in 
laying the first information, the fact of the explanation of delay 
cannot but casta serious doubt on the integrity of the Sub- 
Inspector in making a faithful record of what had been stated to 
him by the informant. The next point of difference between the 
first information and the complaint in Court is in respect of the 
presence of the Munsiff at the time of the occurrence. Were it 
not forthe importance attached by the Magistrate and the 
learned Judge to the presence of the Munsiff at the time of the 
occurrence, I should have felt inclined to take no notice of the dis- 
crepancy. In the first information it is stated thus: “ First stated 
that Munsiff Saheb was on the side of the gerry, again said 
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Munsiff Saheb's garry had gone up to chowraka, therefore I 
could not give its information tothe Munsiff Saheb.” On the 
complaint to the Magistrate, the statement on oath stands thus: 
“ The occurrence took place while the Munsiff was not present, ” 
Considering that the discrepancy in respect of time cannot be 
reasonably,in the circumstances, attributed to the informant; 
who, it has not been shown, had any motive toset back the 
occurrence to an hour earlier than it really took place, nor has 
it been suggested that he had[anything to gain by inventing in 
the first information a delay which was contrary tothe facts 
of thej:case, I have Jno hesitation in declaring! that the 
discrepancy concerning the Munsiff’s presence must also be 
ascribed to the Sub-Inspector. 

Whatever the demerit of the.first information in respect of 
the above-mentioned.incident' maybe, the petitioner, however, is 
entitled to the advantages for hisdefence of such statements as 
appear therein to be]his. « One;important statement affecting-the 
present charge of laying a false complaint of theft stands out in 
bold relief in the|first;-information. {That statementis that the 
Rs. ror of ‘which’ the] petitioner had been robbed had been 
received|by him from one Jaggan Ram. The prosecution in this 
caseihas;examinedithat Jaggan Ram as its witness. Jaggan Ram 
hasat the instance of the  prosecution,? produced his account 
book'and provee, if he is to be believed, that he had handed to 
the petitioner the said amount a very short time before the time 
of the > alleged occurrence. The reason for this -- witness’s 
exammation and the’ production of his}book is to be found.in the 
fact;that originally he had_,been the petitioner’s witness and 
the prosecution discovering in the-book'an interpolation, showing 
the payment as having, been made tothe petitioner, in the 
entry regarding this transaction, it [forestalled the accused by 
citing him (Jaggan Ram) as itr,own; witness, (thereby: inviting 
the Courts below, from the fact ofthe interpolation to draw an 
inference adverse to the accused. The entry in the account 
book appears to be genuine in all respects, except ia; very small 
portion which may be translated into “ paid, through; Pershady." 
This portion, froth the appearance of tbe space into which 
it has been pressed, appears’to have been i written after the 
item of Rs, ror had been entered in the book. But for this 
interpolated passage, the entry does not show how or through 
whom the payment had been made. 

In respect of the transaction leading to the entry, the 
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learned Judge holds that it is likely that it did take. place but 
Ram Prosad did not take the money himself. The learned 
Judge in bis judgment remarks, “the-rest of the entry seems’ 
genuine enough, but I think there can be no doubt that these 
words were added subsequently. From this [ think there can 
be no doubt that Ram Prosad did not take the money himself 
and he induced Jaggan Ram to add these words subsequently,’ 
in order:to corroborate the charge of theft. I think, therefore, 
there cannot be the slightest doubt that the .charge of theft” 
is absolutely false." This certainty in the finding that the! 
charge of theft was false is attained by the learned Judge by a 
reference to the account book. I confess, I am unable to appre- 
ciate bis conclusion when based on the interpolation, for the 
interpolation is in nowise inconsistent with the petitioner's 
assertion of receipt, and Jaggan Ram’s statement of payment, of 
the*money. 3 
Examining the judgment of the lower appellate sire. I 
find that the finding in respect of the falsity of the charge 
is based on two circumstances only, #rs¢, that the Munsiff though 
present did not hear of the theft, and second, that there is the 
interpolation in Jaggan Ram's book. < 1 
As I have already expressed, Jaggan Ram was in reality 
a witness for the defence, and the fact that he has been exa- 
mined by the prosecution does not alter the character of his, 
evidence. To my mind, the circumstance of interpolation does not 
give the inference that no payment was made to Ram Prosad. 
It may be that Ram Prosad received the money as is sworn to 
by Jaggan Ram and yet the fact that it was paid into his hands 
might not have been originally entered in the account book. 
From the circumtance of interpolation, the learned Judge has 
deduced that there could be no doubt that Ram Prosad did not 
receive the money himself. To ‘the learned Judge the inter- 
polation renders payment to Ram Prosad impossible, and it is on 
such a view that he recards an emphatic finding that “there 
cannot be the slightest doubt that the charge of theft is 
absolutely false." If this incident of, the account book is 
elifninated, there then remains the other circumstance viz, the 
Munsiff not hearing of the theft. In respect of this, the. 
learned Judge, says that it is an extremely strong reason for 
holding that no theft took place, Apart from the fact that the 
learned Judge has not correctly appreciated the evidence regard; 
ing thé presence of the: Munsifl; the question to my mind is, 
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whether a fiading based on a very doubtful circumstance can 
warrant a coaviction of the accused for instituting a false 
charge. Had Padam Kunjra and others been on their trial, this 
circumstance might have been urged in their defence and found 
sufficient for their acquittal, but for the conviction of the 
petitioner for laying a false charge it fails to be sufficient 
proof. The lower appellate Court, in holding that the Munsiff 
was present at the occurrence, specially refers to the evidence 
of the D. W.*. Ram Narayan, cousin of the accused, who said 
in answer to a Court question, that the Munsiff was present 
when the marf:t took place, and also to the hesitation of 
the petitioner in his first information as to whether the 
Munsiff was present or not. I have already expressed my 
reasons for doubting the fidelity of the first information as 
recorded by the Sub-Inspector in this respect. Referring to 
the statement of Ram Narayan, it appears to me that the learned 
Judge took up only one passage from his deposition and failed to 
notice the other statements that explained the witness’s evi- 
dence. Ram Narayan in his deposition states that Ram Prosad 
arrived when the /a£rar. was going on and joined in it ; then, 
he says that the zakrar commenced when the Munsiff was 
present but he (Munsiff) left while the Za4rar was continuing. 
The witness further says that the Munsiff had already left the 
place when Padam ran away with Ram Prosad's bundle ot 
money. In this deposition there is nothing that can be cons- 
trued to mean that the Munsiff should have heard of the 
theft, if a theft had occurred. The Munsiff's own statement is 
that there was a general "Aulla, that he could not make 
out what they were talking, and that he did not see any one 
assaulted nor did any one complain to him about the assault. 
He further says that the Aulla had subsided a little but the 
crowd was still there when he left the place. Judging from the 
Munsiff’s deposition, it appears to me impossible to hold that 
the Munsiff was present to the end of the occurrence. In fact, 
it appears to support Ram Narayan’s version that the Munsff 
left the place while the zzkrar was still going on. Padam 
Kunjra, who is also known as Ramzan Kunjra, states, '! I was 
pointing bim (Munsiff) out the drain and the bouse when 
Narayan ordered maro, maro, and I was assaulted and beaten. 
The Munsiff was present at the time.”—" Narayan and Munsiff 
were inside the enclosure." —" The marprt took place fqr about 
1o minutes.” The evidence of Abdul Ghani is still more: 
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graphic. He says "t Padam was showing the land to the Munsiff, 
Lachmi dragged Padam by his Aurta, Padam fell down, where- 
upon Lachmi, Babu Lal and Lal Chand beat him and Narayan 
incited them by saying smaro....... The Munsiff was inside the 
fatti at the distance of 3 to 4 paces.” Another witness Dahari 
Teli admits that both parties assaulted each other, while the 
fifth witness states that Padam complained to the Munsiff that 
he had been beaten. These statements are not supported by 
the Munsiff at all, and, indeed, relying on his statement we have 
to reject the statements of these witnesses as untrue. We 
have the prosecution case that the marfit between two excited 
factions took place at a distance of 3 to 4 paces only from the 
Munsiff and in his presence, the marfrt lasting for 10 minutes, 
the order for the assault having been given by a man who had 
been standing with the Munsiff within the enclosure. It can 
mean only one of two things f. „ the story of the Munsiti's 
presence is false, or, the Munaiff failed to notice what was a mere 
trivial assault because of the crowd. It is on the latter view 
that the petitioner has been convicted. We have definite 
statements of witnesses on which we have to proceed, and from 
their evidence it would be neither just nor judicious to belittle 
the incident, but even if I were so disposed, it would compel the 
rejection of their evidence. There, then, will remain the only 
reliable evidence of the Munsiff. I see nothing in his evidence 
on which I could uphold this conviction. On the other hand, 
if the incident was as is spoken to by the witnesses, no inference 
adverse to the accused could be drawn from the fact of the 
Munsiff not hearing of the theft, for if the Munsiff failed to 
notice a marfit between two excited parties within 3 to 4 paces 
of him, it is much less likely that he should have noticed the 
theft. The learned Judge seems to think that the theft, if 
true, was a serious affair and would have been bound to have 
been brought to the notice of the Munsiff, but in respect of 
the assault he remarks that “the fact that the Munsiff did not 
notice it is most likely due to there being a large number 
of persons present." The explanation in respect of the assault 
does not commend itself to me as, if the prosecution case is 
true, it is inconsistent with the alleged facts. As for his not 
hearing of the theft, his own statement explains it away, for 
he says “ he could not make out what they were talking." 
Besides the Munsiff and the other witnesses that I have men- 

tioned above, the evidence of the sixth witness for the prosecution 
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requires to be noticed. Heis a Mokhtar and was engaged on 
the side of the mosque. It is true that he supports the prose- 
cution, but I place no reliance on his testimony as he positively 
asserts that the accused was present on the spot but took no part in 
the marfrt. This statement is unworthy of credit, as the petitioner, 
when at the police station, was found to have injuries on him. 
Further more, this witness, though claiming to have seen the fight, 
is discreetly silent as to whether the fight was one-sided or mutual, 
by saying that he did not notice who assaulted whom. 

Reverting to the charge of theft, the possession of Ior 
rupees by the petitioner is an important point in the case, and 
the learned Judge, relying on his finding that the man had not 
the money, has held that the charge in respect of it must be 
false. J have already pointed out that the learned Judge's con- 
clusions are erroneously drawn. On the other hand, there is one 
important circumstance in the first information which ought not 
to be overlooked and which gives me the convicuon that 
the petitioner had the money with him. In the first information, 
it is stated that he had been carrying Rs. 101 that he had received 
from Jagan Ram. Ou behalf of the prosecution, it has been 
contended that the petitioner never got the money as “ Jagan 
Ram had beeu unable to say whether he had ever paid any money 
to Lal Chand on any previous occasion. through the petitioner." 
Granting force to this argument, the question naturally strikes 
one as to how the petitioner came to mention Rs. 101 and Jagan 
Ram's name in the first information which undoubtedly was laid 
without delay. The statement and the stage at which it was 
made, leave no room for doubt that the petitioner was in some 
form or other connected with this transaction of Jagan Ram’s. 
It thus renders the story of the petitioner in respect of his poner 
singIOI rupees very probable. 

For the reasons I have stated above, I would set aside the 
conviction of the petitioner and make this Ruie absolute. 

It is not usual for us, in revision, to discuss a case on its facts, 
though itis open to us to do so. As I have the misfortune to bein 
disagreement with my learned brother in this instance, I have felt 
Ioweitto him to explain at length my reasons for differing from him. 

Their Lordships having differed, the case was referred to 
Mr. Justice Mookerjee. 

Mr. C. R. Das, Babus Chandra Sekhar Prasad Singh and 
Rajendra Prasad for the Petitioner. 

Babu Sris Chandra Chaudhurs for the Crown. "C. A. Y. 
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Mookerjee J.—The substantial question in controversy in 
this Rule is whether the conviction of the petitioner for an 
offence under section 211 of the Indian Penal Code can be sus- 
tained. The Magistrate convicted the accused and sentenced him 
to rigorous imprisonment for six weeks. Upon appeal, that convic- 
tion has been affirmed by the Sessions Judge. On the present 
Rule, issued by Mr Justice Holmwood and Mr Justice Hassan Imam 
at the instance of the petitioner, Mr Justice Carnduff has recorded 
the opinion that the conviction should be affirmed, while Mr. 
Justice Hassan Imam has recorded the opinion tbat the convic- 
tion ought to be set aside. The matter has now been placed 
before me under section 439, sub-section 1, of the Criminal 
Procedure Code read with section 429 and has been fully argued 
on behalf of the accused as also on behalf of the Crown. 

There has been some discussion before me as to the mean- 
ing and effect of the judgment of the Sessions Judge in this 
case, and so far as I am able to gather from the opinions recorded 
by my learned colleagues, that judgment appears to bave been 
minutely analysed and criticised before them. To me it seems 
a fruitless task to submit the judgment of the Sessions Judge 
to asearching psycbological analysis as appears to have been 
attempted at the bar. I am not prepared to extend the appli- 
tion of the observations of their Lordships of the Judicial 
Committee in Aftrsa Sajjad Husain v. Nawab Wasir Ali Khan (1) 
to criminal cases. Applications for revision in criminal cases 
stand on a fundamentally different footing from appeals against 
appellate decrees in civil suits. In cases of the latter des- 
cription, this Court is bound by the rigid provisions of section 
100 af the Code of Civil Proceedure, 1908, to act on findings 
of fact embodied in the judgment of the lower appellate 
Court, In criminal cases, on the other hand, there is no such 
statutory restriction to the exercise of our jurisdiction. It is 
not disputed that, as a matter of practice, the Court does not 
ordinarily interfere with the conclusions of the lower appellate 
Court on questions of fact: Beit/ios v. Queen (2) ; but although 
it is unusual in revision to interfere with a finding of fact, there 
can be no question asto the competency of the High Court 
so to interfere with a finding of fact when the occasion 
requires it, and the Court will not hesitate to do so when 
satished that the finding is manifes'ly erroneous and a mis- 
carriage of justice would result from it if left uncorrected, 


(3) (1313) 16 0. W. N. 889. (2) (1878) 12 B L, B, 249, 
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Buransaheb v, King Hmberor (1). In this connection, reference 
may oe made to the exposition of the law on the subjec: by Sir 
Lawrence Jenkins in Bankatram v, King Emperor (2). “If we 
have been entrusted witn the responsibility of a wide discretion, 
we should be the. last to attempt to fetter that discretion, and 
whenever it 13 argued that judicial decimon has deprived 
us of the power that the legislature has given us, I recall the 
words of an eminent English Judge: ‘I desire to repeat,’ 
he said, ‘what I have said before, that this controlling power 
of che Court is a discretionary power, and it must be excercised 
with regard to all the circumstances of each particular case, 
anxious attention being given to the said circumstances, which 
vary greatly. For myself I say emphatically that this discretion 
ought not to be crystallised, as ıt would become in course of time, 
by one Judge attemp'ing to prescribe definite rules with a 
view to bind other Judges in ibe exercise of the discretion, 
which the legisliture has committed tothem. This discretion, 
like all other Judicial discretions, ought, as far as practicable, 
to be lefi untrammeled and free, so as to be fairly exercised, 
according to the exigencies of each case.’ Toese weighty words 
appear 1o me to breaths tne spirit that should guide us in the 
exercise of our discretionary powers of revision. Tnis may, per- 
haps, increase our responsibilities and add to our labours, but 
no one would shirk the one or grudge the other." In view 
of the unfetiered aud unrestricted junsdiction of this Court 1n cases 
for revision, | am not prepared to apply to such cases rules and 
prneiples rightly recoguised ın appeals from appellate decrees, 
A» I have already stated, no useful result can be achieved by a 
critical examination of ihe judgments of the subordinate Courts; it 
is a mucn safer course to oo.ain a broad and comprehensive view 
of the facts ot ine case and then to ascertain whether there 
has been a failure of justice. T'nis was the course pursued in 
the case of Ramanath Kalapahar v. King-Emperor (3) and 
will oe followed in the present instance. 

Tne circumstances under which the petitioner has been 
convicted lien a very narrow compass. On the r7th March 
1911, the third Munsiff of Arrah held a local enquiry 1n connec- 
tion with a suit about some land near Chowk Masjid. The 
case for the psutioner is that either while the Munsiff was 
there or immediately after his departure, an altercation took 


(1) 1904 6 Bom. L. R 1068 
| (8) (1904). L L. B 38 Bom. 588 (566) 
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place between the persons present. The petitioner asserts 
that he had with him Rs. ior in a bag which was stolen 
from him by one Padam Kunjra. The petitioner Ram Prosad 
went to the Police Station at ounce and lodged information ; 
his opponent at the same time lodged a counter charge of 
assault. The Sub-Inspector refused to enquire into the case 
of Ram Prosad as he thought the charge of theft was an 
exaggeration. On the next day, the petitioner lodged a com- 
plaint before the Magistrate; enquiry was held later on and 
the case found to be false. Eventually, on the 31st August, the 
petitioner was ordered to be prosecuted for an offence under 
section 211 of the Indian Penal Code. The petitioner has been 
prosecuted and convicted as already stated. It is conclusively 
established on the evidence that there was an altercation amongst 
the persons present at the local enquiry ; whether this took 
place before or after the Munsiff had left the place, is by no 
means clear, and the witnesses who speak to the presence of 
the Munsiff are, as might be anticipated, not agreed as to the 
precise spot where the Munsiff was at the time. The vital 
point of the case, however, is whether the petitioner was 
deprived, as he alleged, of the sum of Rs. ror. I see no reason 
to distrust the evidence that the petitioner had, as a matter 
of fact, with him tbe sum in question. This is supported by 
the evidence of the banker from whom the money was obtained 
and the entry in his account book. That entry, upon careful 
examination, does not appear to me to be suspicious, and there 
is no reasonable ground for the theory that Jagan Ram added 
words to the entry to corroborate the charge of theft. It is 
remarkable that no plausible hypothesis has been established 
by evidence as to why a wholly unfounded charge of this 
description should be brought. The falure of the Police officer 
to investigate the matter promptly, has unquestionably prejudiced 
the petitioner ; evidence which might have been available, if 
an enquiry had been set on foot at once, would naturally be 
difficult if not impossible to obtain when the investigation was 
taken up later on. Nor can I attach any weight, in the cir- 
cumstances, to the evidence of the Munsiff, who, it is plain 
from his deposition, did not particularly observe the incidents 
which took place at some distance from him. In my opinion, 
the Courts below have failed to keep in view two elementary 
principles, namely, frs¢ that failure on the part of a complainant 
to establish the truth of his allegation does not by any means 


a, 
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justify the inference that the complaint was false, and, secondly, 
that to secure a conviction in this class of cases, it must be estab- 
lighed beyond reasonable doubt that the circumstances are not 
merely consistent with the guilt of the accused but entirely 
inconsistent with his innocence. Upon a careful examination 
of the entire evidence on the record and the circumstances 
of the case, I have arrived at the conclusion that the conviction 
of the petitioner cannot be supported. The Rule is made abso- 
lute and the conviction and sentence set aside; the petitioner 
will accordingly be discharged from his bail. 


A. T. M. Rule made absolute. 


Before Sir Asutosh Mookeryee, Knight, Fudge, Mr. Fustice 
Carnduf and Mr. Fustice Imam. 


RAJENDRA NARAYAN SING 
v. 
KING-EMPEROR.* 


Security for good behaviewr from habitual offenders—Criminal Procedure Oode 
(dot V of 1898), Soc. 110— Objeot — High Cowi, when oan stay prooeed- 
ings— Polioo report, affect of — Gaxetler, oaXract from—Hridence, admun- 
buy of. 

The object of section 110 of the Code of Oriminal Prooedure is preventive 
and not punitive. The purpose which the Legislature had in view was to 
afford protection to the public against the repetition of crimes in which the 
safety of property is menaced and not the seourity of the person alone is jeo- 


Empress v, Nawab (1) referred to. 

The preventive jurisdiction with which the Magistrate is thus vested, is a 
powerful means to secure the interests of the community from injury at the 
hands of hardened offenders of the most dangerous olasees. This very fact, 
however, renders it necessary that the powers should be exercised with caution 
and discretion. 

The salutary provisions of section 110 of the Oodea of Orminal Procedure 
were enacted by the Legislature with the purpose of protecting society from 
habitual offenders ; they were never intended to be applied to coerce landlords, 
however recalcitrant they may be, to adopt methods of management of their 
eatates, the efficacy of which they might not appreciate, though pressed upon 
them with the best of intentions, 

If tt is ewtablished to the satisfaction of the High Court that the proceed. 
ings under section 110 of the Code of Criminal! Procedure are not bona fide 
and that In substance their continuance would mean an abuse of the statutory 

* Oriminal Bevimon No. 863 of 1012, against the orders of Pabu Ratis 


Ohandra Mukerjee, Sub-Divistonal Officer, Supaul, dated 18th and 215 May, 
and Ist and 17th June 1912, 
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provisions on the subject, ıt ia not only competent to the High Court but it is 
its obvious duty to interfere 
The production of the Polloe report is not in every case a complete answer 
to tbe allegation that the proceedings under section 110 of the Oode of Crimi- 
nal Proeednre are not dena Ade. An allegation of that character has to bo 
established conclusively, either by direct evidenos or by evidence of surrounding 
circumstances which leave no room for reasonable doubt as to the true nature 
of tbe proceadings. 
An extract from & volume of & Gaxatteer is admissible in evidence, if the 
extract iteslf is relevant for the purpose of the enquiry before the Oourt. 
Application to quash a proceeding instituted under section 
110 of the Code of Criminal Procedure, against the petitioner, or, 
in the alternative, to transfer the proceeding to some other 
Court. 
The material facts and arguments appear from the judgment. 
Mess-s. V. N. Roy and P. KE. Sinka and Babu Monmotha 
Nath Mukerjes for the Petitioner. 
The Advocate-General ( Mr. G. H. B. Kenrick K. C. ] and 
Mr. Orr for the Crown. j C. A. V. 
The Rule was originally heard on the 18th and rgth July, 
1912, by Mr. Justice Carnduff and Mr. Justice Imam, who re- 
corded the following opinions. 


Carnduff J.—Section 110 of the Code of Criminal Pro- 


cedure of 1898 provides that, whenever a Sub-Divisional Magis- , 


trate receives information that a person withia the local limits 
of his jurisdiction is in the habit of committing such offences 
as theft, robbery, extortion, breach of the peace and so forth, or 
isso desperate and dangerous as to reuder his being at large 
without security hazardous to the community. he may require 
him to show cause why he should not be ordered to execute a 
bond for his good behaviour ; and section 117, Sub-section (3), 


enacts that the fact that a person is such a habitual offender as ` 


aforesaid may be proved by evidence of general repute or 
otherwise. 

Under these provisions, the petitioner, who is an Honorary 
Magistrate of twenty years’ standing and a zemindar of good 
family and position residing in the Supaul Sub-division of the 
Bhagalpur District, was, on the 18th May last, called upon to 
show cause by Babu Satis Chandra Mukerjee, the Sub-divisional 
Magistrate of Supaul, acting upon information embodied ina 
police report. On the 24th ultimo, he moved this Court to 

quash ” these preliminary proceedings and order further pro- 
ceedings to be " dropped" ; and he obtained a Rule, which ‘sets 


q 


- 
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forth two grounds for our interference, namely, Arsh that "it 
does not appear that the facts alleged against him fall within the 
scope ” of section 110, and secondly, that " there appear to have 
been threats of such proceedings in former years, " which pro- 
ceedings were ' without any basis whatever" and were " drop- 
ped," and “nothing new specifically coming under section 110 
appears in the police report.” This Rule we are now asked to 
make absolute. 

The facts as to which there is, and can be, no dispute, are 
these. The present Sub-divisional Magistrate, on his appoint- 
ment as such in April, 1911, found that his predecessor 
(Mr. Bainbridge) had left under consideration the question whether 
preventive action should be taken against the petitioner ; and, 
at his instance, Deputy Superintendent Raghunandan Singh, who 
had no previous knowledge of the matter, was specially 
deputed from elsewhere to enquire into it. Under the supervi- 
sion of this police officer, an enquiry was made in the earlier part 
of the present year, and a police report in the prescribed form 
was submitted on the 18th May. In that report, it is stated that 
«214 witnesses have been found to prove that the oppression of 
this man (that is, the petitioner) is beyond description, and that 
he, by his continuous bad character, has made himself liable for 
prosecution under all the clauses of section 110. Seventy- 
one specific instances of overt acts, corroborated by witnesses, 
have been proved, and there are I19 instances in which the 
sufferers only will depose to the hardships and thefts, practised 


‘on‘them, These instances are of such a nature that corrobora- 


tion by other witnesses is practically impossible. Thirty-five 
witnesses prove the accused’s association with proved bad 
characters, and 165 witnesses will prove his general repute.” 
The report further alleges that three charges of wrongful con- 
finement and assault—one in 1909 and two in June, 1911—were 
brought against the petitioner and others, each ending in a 
"C compromise ;" and that there are—besides these reported cases, 
which appear to have been of a comparatively trifling character— 
" many" more offences charged against him personally, the 
latest said to have been committed on the 9th March last, which 
were not reported at the time, but “ will be proved by the 
persons who suffered at his hands." 

In my opinion, a complete auswer to the Rule is furnished by 
this report, and, if the decision rested with me alone, I, would 
discharge it without another remark. It is obviously undesirable 
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to prejudge the case, and itis no easy matter to comment on 
it further without doing so. As, however, I was not a party to 
the issue of the Rule, and as my learned brother takes a different 
view, mere courtesy requires that I should explain myself more 
fully ; and I proceed for that purpose as cautiously and 
succinctly as I can. 

As regards the first of the grounds upon which the Rule was 
issued, it cannot be gainsaid that it is, prima facts at least, 
disposed of by the police report itself. Information fulfilling the 
requirements of the section more categorically could hardly have 
been framed. That the Sub-divisional Magistrate received it 
with surprise, I should be prepared to learn, I could imagine 
his thinking that the reference in it to “ all the clauses of sec- 
tion 110" probably involved a certain amount of exaggeration 
and the straining of the language of some of those clauses I 
could understand his anticipating that the police had undertaken 
initto provetoo much. But how he could reasonably have 
refrained from acting on it, in the manner indicated by the 
section, [am unable to comprehend. 

The other ground includes two propositions, namely, that 
proceedings against the petitioner under section 110 were 
threatened " without any basis whatever" and dropped (or 
rather never actually taken) in 1908, and that the present police 
report does not allege that anything has since transpired to 
justify such proceedings in 1912. 

Taking the second of these first, I find that it also is met 
by the police report. Mr. Roy has, indeed, urged on bebalf of 
the petitioner that the “ oppression,’ “continuous bad 
character” and “overt acts,” mentioned in it as having been 
spoken to by the persons examined by the police this year, 
should be taken to refer to what occurred over four years ago, 
and not to what has occurred more recently. But this, as it 
seems to me, cannot be conceded without gratuitously misreading 
the report ; and we concurred in refusing to introduce into the 
record the apparently voluminous notes, made by the investigating 
police officer, of the statements received by him, which the 
learned Advocate-General had with him in Court and with 
which he gave us to understand that he was prepared, if 
permitted, to refute the contention. The proposition that the 
police report relates only to the past, therefore, falls to the 
ground; and that being so, it would seem to be almost 
supererogatory to discuss the other - proposition, For if 
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information of recent conduct bringing the petitioner within 
the reach of section 110 be available, it can be material if at 
all, only indirectly, whether the " threat " or proposal to proceed 
against him in 1908 was well-founded or not. As, however, 
the petitioner's case is of this indirect character, and as the 
gravamen of his complaint is that. these proceedings are but a 
revival of his persecution, a persecution begun by the District 
Magistrate (Mr. Lyall) in 1908, continued by his successor 
(Mr. Hammond) in 1909 and 1910, promoted through both 
regimes by the former Sub-divisional Magistrate (Mr. Bainbridge), 
and carried on, as if it were a sacred trust, by the present 
Sub-divisional Magistrate (Babu Satis Chandra Mukerji, who 
joined as I have said, in April, 1911) and the present District 
Magistrate (Mr. Dixon, who joined on the rst April last), 
the point must be adverted to. The situation isthis, On the 
one hand, we havethe fact that successive Magistrates have, 
judiciously or injudiciously, rightly or wrongly, wisely or 
foolishly, it may be, but always with the professed object of 
securing peace and order in the Supaul Sub-division by putting 
astopto what they believed to be the oppressive treatment 
by the petitioner of his tenautry, found fault and interfered 
with his management of his estate and insisted on his abandoning 
direct relations with the raiyats and employing a manager 
approved of by them. I use the word "insisted" advisedly ; 
for the learned Advocate-General has frankly admitted that the 
alternative put before the petitioner, both by Mr. Lyall and 
by Mt. Hammond, was preventive action against him to the 
necessity for which a preliminary enquiry held by the 
Sub-divisional Magistrate in 1908 is said to have pointed. 
On the other hand, we have the suggestion that the officers 
mentioned above have throughout been actuated by no such 
considerations as those professed by them, but by unworthy and 
dishonourable motives. In paragraph 2 of tbe petition before 
us, it is vaguely stated that, because the petitioner’s brother had 
helped one Babu Rashbihary Mandal at a time when the latter 
was being prosecuted, " or for some other reason which the 
petitioner could not very well ascertain,” Mr. Lyall proceeded 
to persecute and harass him four years ago; and the theory, 
which has been put forward, is that this persecution and 
harassment have culminated in the present groundless and 
vexatious proceedings. Inthe course of argument, the connection 
with Babu Rashbihary Mandal has been avoided, and it has been 
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declared that the real and only object of Mr. Lyall was to find 
employment for a certain individual, Brae by name, on a salary 
of Rs, 200 or Rs. 250 a month, and that the proposal to take 
proceedings under section 110 was revived only when the 
petitioner rebelled and asserted his independence by appointing 
an Indian gentleman on a lower salary. It may be that the 
petitioner will be able to establish this, in whole or in part, 
and toshow that there is no substance in the evidence said 
to be arrayed against him ; and, if he does, his grievance will be 
great and the case will call for serious consideration. But, so far, 
that case rests only on inferences and surmises, on the strength 
of which, as it seems to me, it would be as injudicious as it would 
be dangerous to act at this juncture. As I had occasion to 
remark in the course of Mr. Roy!'s argument at the hearing, 
I think that officers, be they judicial or executive, whose action 
is called in question before us, are entitled to expect this at least, 
that we will assume, until the contrary is proved, not merely 
suggested, surmised, insinuated or even shown to be within 
the range of credibility, that they are ordinarily intelligent, 
reasonable, fair-minded and honest men, who mean what 
they say and are endeavouring to do their duty. This is 
the attitude which is sanctioned by the trite and time- 
honoured maxim as to the presumption to be made regard- 
ing official conduct; it is recognised by the statutory pro- 
visions of the law of evidence in force in this country; and I 
can adopt no other. Nor would I share the responsibility 
of giving the petitioner a charter of immunity, so to speak, 
by declaring arbitrarily here and now, not only that we do not 
accept the statements in the police report, but also that we 
wil not allow them to be tested and put to the proof. I 
am, therefore, unable to agree to any further interference with 
these proceedings at this stage. 

It remains for me to add that the Rule obtained raises in the 
alternative the question of trausferring the proceedings to some 
other District. For such a transfer, there is, to my mind, no 
case whatever ; and this part of the Rule was hardly touched 
by Mr. Roy. Apart from the theory that there is a continuity 
of policy which Babu Satis Chandra Mukerji and Mr. Dixon 
are not likely to be strong enough to depart from, nothing 
has been urged against either of these officers; and it is certainly 
desirable that a case of this kind should, in accordance with 
practice, be enquired into in tlre locality. 
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I would then discharge the Rule and let the proceedings ORDINAL. 
run their natural course. 1914. 
Imam J.—This is a Rule calling on the District Magistrate of Bajendre Raga van 
Bhagalpur "to show cause why the proceedings in this case should King- 2 a 
not be quashed and further proceedings in this case dropped a 
on the ground that it does not appear that the facts alleged 
against the petitioner fall within the scope of that section and 
there appear to have been threats of such proceedings in former 
years without any basis whatsoever and those proceedings were 
dropped and nothing new specifically coming under section 
IIO appears in the Police Report; and in the alternative to 
show cause why the case should not be transferred to Monghyr 
or some other District.” 
The subject of this prosecution under section rio of the - 
Code of Criminal Procedure is Rajendra Narain Singh the 
petitioner, who is admittedly the owner of a zemindary yielding 
an income of Rs. 25,000 per year, is an Honorary Magistrate 
since 1891 or 1892 and belongs to an old and respectable family 
having very respectable connections in the District of Bhagalpur 
and elsewhere. 
The proceedings drawn up against him set forth all the 
grounds for such a prosecution that are mentioned in section r10. 
It is alleged against him that he (1) is by habit a thief, (2) is 
by habit a receiver of stolen property knowing the same to have 
been stolen ; (3) habitually protects and harbours thieves or aids 
in the concealment or disposal of stolen property ; (4) habitually 
commits mischief and extortion by setting fire to houses, illegal 
seizure of property and cattle, illegal realization of marriage tax 
and money for the purchase of horse or for religious ceremonies 
and other festivities, illegal realization of fees on oil mills and such 
other ways, or attempts so to do; (5) habitually commits or 
attempts to commit or abets the commission of offences involving 
breaches of the peace ; (6) is so desperate and dangerous as to 
render his being at large without security hazardous to the 
community. - 
It is a long catalogue of charges, and against these proceedings 
the petitioner has moved this Court. The proceedings aro 
based on a Police Report dated the 14th May, 1912. In this 
report he is described as “ being born a poor man suddenly came 
into possession of the estate of his maternal grandmother yielding 
an income of about Rs. 25,000 per annum.” It is alleged that 
"he with his brother took possession of this estate about 
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25 years ago and commenced to grind down the ryots by all 
possible means." The Police report charges him with associating 
with proved dacoits and bad characters, gives a list of 16 cases 
of dacoity, rioting, culpable homicide, grievous hurt, arson, 
wrongful confinement, theft, etc., from 1891 to 1910 in which 
the petitioner has been suspected to have taken part; and a 
further list of five cases of dacoity, wrongful confinement, and 
assault within a period of 20 years ending in 1911, in which the 
petitioner has been known to bave taken part. The Police 
report further states that ‘attention of the authorities was 
drawn to the atrocities of the accused in the year 1958 aud 
an enquiry by the Sub-divisional Magistrate of Supaul was set 
on foot under the orders of the District Magistrate of Bhagalpur, 
but he was spared the prosecution on his promise to behave 
properly in future. More thau 200 witnesses were examined by 
the Sub-divisional Officer, but the matter was dropped and time 
was given to him to correct himself" No convicton in any 
of the cases is alleged against him. 

The petitioner charges that he incurred the displeasure of 
Mr. F. F. Lyall, the then District Magistrate, because his brother 
helped one Rasbihari Mandal at a time when the latter was 
being prosecuted by the authorities or for some other reason 
which the petitioner could not very well ascertain. On the 
26th of February, 1908, Mr Lyall addressed a letter to the 
petitioner asking him to resign his post of an Honorary Magis- 
trate owing to "the present and past tension" between the 
petitioner and his tenants. The letter goes on to say: “should 
good feelings subsequently be restored and should it also appear 
to Government that you deserve the post, I shall recommend 
for your appointment. This, however, will depend on the result 
of the present litigation and on what further facts may transpire 
in connection therewith.” 

In his petition before this Court, the petitioner affirms that 
the litigation referred to consisted of civil suits for rents etc. 
between him and some of his tenants. This contention, however, 
is controverted by the present District Magistrate, Mr. 
Dixon, who maintains that “the tension referred to between 
Rajendra Narain Sing and his tenants was very much more 
serious than can be described as certain civil suits.’ The 
District Magistrate has not explained in his letter in what sense 
and how the tension was very much more serious. We have 
been referred by Mr. Roy, Counsel for the petitioner, to the 
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Bengal District Gazetteer for Bhagalpur at pages 116 to 119 
that contain extracts from the Administration Report of Mr Lyall 
for 1907-1908 and 1908-1909. These extracts throw consi- 
derable light not only on the character of the “tension” but 
also on the genesis of the present prosecution. I shall deal with 
the subject when I discuss the points that arise in the case. 

It appears that Rajendra Narain did not reply to Mr Lyall’s 
letter till the 23rd May 1908. In the meanwhile, on 3oth March, 
1908, Mr Bainbridge, who was then the Sub-divisional Officer of 
Supaul, passed his standing order No. 1a to the effect that 
owing to strained relations between him and his tenants, Rajendra 
Narain would not be requested to attend meetings of the Bench 
in future until such time as amicable relations were restored 
between him and his tenants. The order goes on to say, "it 
is not the intention of this order to cast any slur on the Babu 
Saheb ; it is intended to be a temporary measure for the purpose 
of indicating the dignity and lofty attributes which the title of 
Honorary Magistrate must always confer upon those who enjoy 
the high privilege of filling this honourable position." Yet, if 
the catalogue of charges set forth in the Police report and the 
present proceedings is to be believed, Rajendra Narain had been 
suspected of and had taken part in many crimes, was an associate 
of proved dacoits and bad characters, was a habitual thief, 
receiver of stolen property, etc. Though the attention of 
the authorities was drawn to the atrocities of the petitioner in the 
year 1908, the Sub-divisional Officer at that time did not intend 
to casteany slur on “the Babu Saheb.” 

In reply to Mr. Lyall's above-mentioned letter, the peti- 
tioner submitted to him a representation dated the 23rd May, 
1908. The original representation, with tbe marginal re- 
marks of Mr. Lyall thereon, has been sent up to us. This 
document has an important bearing on this case and must be 
carefully considered. In this representation, the petitioner in 
one place states "there is abeolutely no dispute or difference 
between me and my tenants except in villages Tamkulha and 
Laharnia, the Jamabandies of which are about Rs. 2,000 and 800 
respectively for the 16 annas share," Against this statement, there 
is no remark in the margin by Mr Lyall and the same may be 
taken to have been undisputed at the time. It may, therefore, 
be taken that the disputes up till then were confined only to 
these two villages, the rest of the zemindari yielding an income 
of Rs. 32,000 or more being in a state of peace, . 
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In the next paragrapb, Rajendra Narain explains that in 
Tamkulha, there are 103 tenants of whom 14 are Nepali 
Paharies and the rest are local men, of whom 15 or 16 are in 


- the service of the 14 Nepali Paharies. He goes on to say, "I 


have no dispute with other than these Paharies and their 
servants, except that they are occasionally forced by the Nepalese 
to join them, but inspite of the mischievous influence of the 
latter, the best of feelings subsists between myself and the said 
local tenants.” Against this passage, Mr. Lyall notes in the 
margin, " because they have all been ground down into sub- 
mission." This, in other words, is the District Magistrate’s 
explanation of ‘the best of feelings," and the absence of dispute 
with tenants other than those mentioned by Rajendra Narain. 
Rajendra Narain, in his representation, proceeds and says 
that he had used no force or violence against his Nepalese 
tenants nor had there been any criminal case for the previous 
7 or 8 years except one, the particulars of which he gives as 
follows : . 
"The Nepali tenants are about 14 in number. Their 
ancestors were originally Mustajirs of the village, and after expiry 
of the Mustajri they fraudulently alleged that they held a very 
large area on nominal rent.” (Against this passage Mr. Lyall 
notes in the margin, “I understand this is not so, They 
undertook to clear the jungle and were given a large tract 
at a fixed small rate of rent.” It is difficult to see how this 
remark can be justified on the statement that follows that the 
Settlement Court maintained the rates alleged.) ‘ This dispute 
was, however, ultimately settled in 1307 Fusli, when I 
agreed to allow them to hold 200 bighas at the low rate of 
Re 1 a bigha and for the rest (about 180 bighas) they agreed to 
pay at the current rate of the village s.¢., at Rs. 2-2 a bigha, 
and accordingly Kadbs/syats were executed and rents paid for 
1307, 1308, 1309 and 4 annas Kist of 1310. They turned round 
again and resiled from the settlement, and the Settlement Court 
inspite of their objection maintained the rates alleged on my 
behalf; they have withheld payments since 1310 which necessi- 
tated the institution of rent suits against them. After decrees 
were obtained in the said Rent Suits, they [were executed and 
the jofes of 5 of them were sold, but during delivery of possession 
they opposed and used spears and /athies, for which, as stated 
above, a criminal case was brought against them and they have 
been convicted." (Against this passage relating to spears and 
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Jathies and the opposition to the delivery of possession, Mr. ae ee 
Lyall notes in the margin thus: “there has been 22 years of 1913. 
harassing and oppressive litigation against them, and it is in Ravendra Narayan 
desperation that they took this course.") 

Rajendra Narain then goes on to state the circumstances as 

regards village Laharnia, the gross collection of which is stated poet " 
to be Rs 800 between himself, as owner of 8 annas share, and 
one Bansi Dhar Marwari, owner of the other 8 annas, I again : 
quote here from the same representation of Rajendra Narain : 
“ the only difference between me and them (the tenants) is that 
the area of many tenants has been found to be much in excess 
of what they pay rent for and demand ts made for rents of 
excess area at the rates fixed by the settlement authorities which 
they refuse to pay (against the passage underlined Mr. Lyall 
notes "this is true") and neither of the two co-sharers have 
been paid their rents (against this passage Mr. Lyall notes “ this 
isnottrue," I and the other co-sharers contemplate bringing 
suits in the civil Court for the adjudication of this question 
and nothing has been done to molest them or to interfere with 
the otes. (Against this passage Mr. Lyall notes "this is not 
true—it is alleged the dacoity committed on this village was 
solely to terrify the tenants into submission.") 

Rajendra Narain then proceeds to complain that Mohammed 
Sadiq and Bikram Singh, two of his dismissed servants, were 
trying to spread wrong reports against him and to dissuade the 
tenants, from paying rents that were legitimately due to 
him. Against this, Mr. Lyall remarks “there has been 
undoubtedly ill-feeling between the parties ; the enquiries would 
show that the truth is that they have resisted Babu R. N. 
Singh's oppression successfully .” 

After stating that he belongs to an old and respectable family 
having very respectable connection in Bhagalpur District and else- 
where (which Mr. Lyall admits by his marginal remarks "this is 
true,") Rajendra Narain goes on to say “in connection with my 
office as an Honorary Magistrate I am quite willing to abide by 
such instructions as Your Honour may be pleased to give with a 
view to my having nothing to do with my tenants and I hope 
that you will be inclined to change your opinion about the desira- 
bility of resigning my post of an Honorary Magistrate. 

Against this prayer Mr. Lyall notes "I am unable to change my 
opinion." ° 
Mr. Roy, in contending that the litigation referred to in 
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Mr. Lyall’s letter of 26th February, 1908, had reference to civil 
cases only, maintains that this representation of Rajendra 
Narain completely discloses the circumstances of the tension 
between him and his tenants, and the marginal remarks of Mr. 
Lyall, though not favourable to the petitioner, do not show that 
on the 26th February " present litigation" could have meant 
anything but civil suits. 

The learned Advocate-General on behalf of the Crown 
supports Mr, Dixon’s assertion that the tension was much more 
serious than merely "certain civil suits” and draws our 
attention to the marginal remark of Mr. Lyalltbat the dacoity 
committed on the village was solely to terrify the tenants, and he 
concludes therefrom that Mi. Lyall in his letter could not have 
meant merely civil litigation. This contention is destroyed by 
the dates on which the alleged dacoity was committed and on 
which Mr. Lyall made his marginal notes. Ona reference to 
the Police Report, it will be seen that a dacoity is reported to 
have taken place on 7th April, 1908, (item 15, column 4). Mr. 
Lyall’s marginal notes are dated the 25th May, 1908, and could 
only bave referred to the alleged dacoity of 7th April. This 
dacoity, therefore, could have no bearing on the “-present litiga- 
tion” mentioned in Mr. Lyall’s letter of the.26th February—a 
date earlier than 7th April. Examining the list of criminal 
cases set forth in the Police Report, there is no case that can be 
within the meaning of “present litigation,” and the only 
conclusion is the one asserted by the petitioner that there were 
at the time only civil suits between him and his tenants 
and the "present litigation” referred to certain civil 
suits only. 

It appears that, at or about'the time of this representation, 
an inquiry was instituted by the Sub-divisional Magistrate, it is 
said under the orders of Mr. Lyall, against Rajendra Narain with 
a view to his prosecution under section 110. There isno letter 
from Mr. Lyallnor any writing of his to. show on what terms 
and conditions the prosecution was dropped. The fact remains 
that, in spite of the wishes of Mr. Lyall, Rajendra Narain did not 
resign his post of an Honorary Magistrate, but it would appear a 
middle course between bis resignation of his post and the 
management of his estate, was found in the appointment of a 
European Manager, one Mr. Brae. This European Manager 
was appointed on the 121h of November, 1908, for a. period of 
5 years on a monthly salary of Rs. 200, which is evidenced by a 
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registered deed dated a2ist December, 1901, executed by 
Rajendra Narain Singh and his brother. The petitioner 
contends that the prosecution threatened in 1908, was dropped 
on his agreeing to appoint a European Manager. Judging from 
the circumstance that it was on the 25th of May, 1908, that Mr. 
Lyall definitely noted that he was unable to change his opinion 
and onthe rath November a European Manager was appointed 
and in spite of a lengthy enquiry the prosecution was dropped, 
the inferenze is apparent that the appointment of a European 
Manager had smoothed matters. It is worthy of note that 
neither in the letter ofthe zóth February norin the marginal 
notes of Mr. Lyall is there any suggestion that Rajendra Narain 
was an habitual thief, receiver of stolen property or the like. 
But there cau be no doubt that for some reason that is not clear 
from this record, Mr. Lyall was dissatisfsd with Rajendra Narain 
Singh; but the extracts from the Bengal District Gazetteer 
abundantly show the nature of the dissatisfaction. Before I 
refer to some passages of the extracts, I may mention that Mr. 
Roy referred to the Gazetteer in the course of his address when 
replying to the learned Advocate-General who objected to any 
reference to this Government publication. On our overruling 
the objection, it was prayed thatit should be noted. On Mr. 
Roy, completing his reply, we gave an opportunity to the 
learned Advocate-General to say whathe hadto say about the 
extracts, He merely contented himself by submitting that he 
had taken only formal objection, because the Gazetteer could 
not be, admissible as evidence under any of the sections of 
Act I of 1872. I need not discuss the sections of the law under 
which these extracts are admissible, as we have already held them 
to be so. A reference to section 57, aud sections 65(e) and 74, sub- 
section 1, clause 3, as well as to the cases of Garwradkwaja 
v. Saparandhaja (1), Js re Steamship Drachenfels (2), Shyama- 
nind v. Rima Kanta (3), is sufficient for the view we 
have taken that the Bengal District Gazetteer published by 
the Government is admissible as evidence in the case. I must, 
however, remark that considering that there are very serious 
charges laid by ths petitioner agaiast Mr. Lyall, I should have 
thought that 1nstead of objecting to the extracts, the Crown 
would have invited usto examine every document that could 
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throw light on the present prosecution and the charges against 
a District Magistrate. 

I now proceed to discuss some ofthe passages from the 
extracts. At page 116 Mr. Lyall’s Administration Report for 
1907-1908 runs thus: “Further acquaintance with the north 
of the District shows me that though the settlement may have 
settled up oldstanding disputes, it has in many cases only been 
done by the zemindar having forced the tenants to accept the 
very rent which the Settlement Department had refused to 
allow and some times much more. Babu Rasbbebary Mandal 
not only forced all his tenants to accept the former cash rent, 
which was 20 to 33 per cent. in excess of what the Survey had 
fixed, but actually secured in addition in many villages a half 
sharein 2 cottahs in every bigha, the produce ofthe bigha for 
purposes of levying his rent being fixed at 12 maunds. The 
Maharaja of Sonebarsa similarly threw all the demands the 
settlement had cut down into miscellaneous and forced the 
tenants to accept them. Babu Rajendra Narain Singh has been 
attempting the same game: and enquiries are being made how 
far he has gone. I mention these names only, but I fear that 
many landlords not mentioned arein a similar category. The 
system worked was firstto get back practically all rent receipts 
the tenants had, then to levy rent without giving receipts, then to 
demand the illegal high rate of rent, and if a man refused, to 
sue him for 4 years’ rental and use the decree as a threat to 
force him to accept. I have secured papers of Babu Rashbehary 
Mandal indubitably proving this. The Maharaja’s registers now 
in the Court of Wards also prove this. This wholesale oppres- 
sion could in my opinion only have existed owing to rent suits. 
being decided by Munaiffs—officeis who are bound by a technical 
Code of Procedure and never have opportunities of going into 
the mofussil and seeing the evil, their orders bring about.” 
Then Mr, Lyall goes on to express his opinion that one of the 
greatest’ reforms that could be introduced into these Behar 
Districts is to place all rent suits in the hands of Deputy 
Collectors, and Mr. Lyall says * My plea is for justice and for 
giving the go-by to all this procedure. No one who has not 
heard at first haud such tales as I have, can imagine the utter 
and cruel injustice now habitually worked in the name of justice 
through our civil Courts, simply because all this tangled web of 
procedure has put the poorer man, the less educated, at the 
mercy of any unscrupulous man who chooses to ruin him by 
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litigation." After deploring the unsatisfactory nature of the 
administration of justice, Mr. Lyall expresses himself thus: 
"There would be no stronger advocate of the separation of judi- 
cial and executive functions than myself, were any concurrent 
measures taken to enable the judiciary to hear and know what 
goes on in the villages, and judge what comes before them more 
with a view to what justice demands, and less with an ear to 
the quibble that any astute lawyer can put forward to defeat 
justice ; and without the strongest control of the judicial side 
from an administrative point of view, any change made will only 
lead to further injustice being perpetrated.” 

From the above passages it is quite clear that the District 
Magistrate in his Administration Report of 1907-1908, was 
deploring the iniquities perpetrated by the zemindars, Rajendra 
Narain Singh among them, through the civil Courts. There is 
no suggestion that Rajendra Narain or the other zemindars were 
thieves, receivers of stolen property, associates of proved dacoits, 
etc, and though Mr. Lyall says that enquiries " are being made 
how far he (Rajendra Narain) has gone,” we find that even in the 
Administration Report of 1908-09 nothing is said against 
Rajendra Narain to bring him within the purview of section Ifo. 
The sentiments of Mr. Lyall as expressed in his Administration 
Report do not concern us. We have the solid fact that, even 
according to Mr. Lyall, Rajendra Narayan’s guilt lay in civil liti- 
gation. That Mr. Lyall is convinced of the necessity of execu- 
tive control over judicial functions is clear from the last passage 
that I have quoted, relating to the separation of the judicial and 
executive functions, and when views are so strongly expressed, a 
straining ofthe law, even unconsciously, is not to be wondered 
at, for Mr. Lyall has said " My plea is for justice and for giving 
the go-by to all this procedure." 

Coming to the Administration Report, I propose to quote 
a few more passages. After recounting the hardships of the 
ryot in the civil Court, Mr. Lyall mentions "the impudent 
forgery” committed every day by zemindars, and remarks 
thus: 

t When I first came to the District, I never heard of such 
cases. The action taken on Rashbehari's and Giridhari Marwari's 
case, now often brings me two or three men a day asking me to 
redress wrongs thus done them. The matter is one calling 
for the very serious attention of Government, for whar loyalty 
cin there ultimately be to a Government which allows itself 
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to be used asan instrument whereby the strong: can oppress the 
weak? The difficulty is, I am aware, very great. I would 
suggest, as a temporary palliative, that where the plea set up 
in a written statement of the defendant is one of forgery, the 
Magistrate should be informed with a view to an enquiry 
and to his intervening with any evidence the enquiry secured, 
before the decree was passed. This, of course, does not reach 
the many ex parte cases there are. 

* For the rest, things have now greatly improved between 
landlords and tenants.  Rashbehari Mandal was forced, 
through the knowledge he could not escape conviction for forgery, 
to apply to be declared a disqualified proprietor. His prayer 
was accepted, and now the Court of Wards is managing. Babu 
Rajendra Narain Singh of Koria Patti, through fear of future 
similar criminal cases against him, voluntarily appointed a 
reliable European Manager and cut himself off from all 
management." j 

Whether the European Manager was voluntarily appointed 
or not, the fact is apparent from the above, that the presence 
of the European Manager was a check to criminal prosecution. 
On the face of the admission contained in the above passage, 
it is not surprising that Rijeadra Narayan Singh now contends 
that his present prosecution is due to his refusal to have a 
European Manager. It will be seen that from none of the 
passages that I have quoted, and indsed from no part of the 
extracts in the Gazetteer, is there the faintest suggestion that 
Rajendra Narayan’s character was such as to make him a fit 
subject for a prosecution of this nature. Mr. Lyallin mentioning 
Rashbehary Mandal, the Maharaja of Sonebarsa and Babu 
Rajendra Narayan Singh has candidly said “J mention these 
names only, but I fear that many landlords not mentioned are 
ina similar category.” So it comes to this, that according 
to that District Magistrate this petitioner is no better, nor worse, 
than the run of zemindars of the District of Bhagalpur. It is 
hardly necessary to dwell on the futility of indicting a whole 
class, and the prosecution of the zemindars of Bhagalpur under . 
section 110, which is the logical sequence to the reasonings 
expressed in the extracts aud adopted as the basis of action 
in this case, will be a course that no administration can sanction. 
If the law be thought to be improper or inconvenient, as Mr. , 
Lyall thinks it to be, application to correct it must be made 
elsewhere, and we must not break down the rules of law or 
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strain them because they cause hardship. It is clear from the 
quotations I have given that up to 1908, the petitioner did not 
come within the purview of section Iro. Even granting the 
allegations of forgery against him to be sustainable in respect 
of his dealings with his tenants, a prosecution under section IIO 
could not lie. I cannot conceive that a District or Sub-divisional 
officer would enter into negotiations with a man who was an 
habitual thief, receiver of stolen property, associate of dacoits 
and was hazardousto the community. I can only assume that 
they themselves did not believe that the description applied 
to the man. Mr. Roy has rightly laid emphasis on Mr. 
Bainbridge's Standing Order No. 12 wherein that officer 
protests his intention to cast no slur on the Babu Saheb. 

Reverting to Rajendra Narain's representation and the 
marginal remarks of Mr. Lyall thereon, I am compelled to 
observe that that officer was so strongly impressed against the 
petitioner, as also against zemindars as a class, that his 
observations lose weight by their forcefulness, Judging by the 
extracts from his Administration Reports, his temper is manifest, 
and it was in such a state of mind that he addressed his letter on the 
a6th February and made his marginal notes on the 25th of May. 

Rajendra Narayan’s tale of how his Nepalese tenants opposed 
the delivery of possession and used spears and /athtes which 
resulted in.their conviction, drew from the District Magistrate 
the remarks that 22 years of harassing and oppressive litigation 
drowe the tenants to desperation and thus they took such a 
course. Comment here is needless. With a District Magistrate 
so'disposed to Rajendra Narain, even expressing justification 
for the lawlessness of the tenants, it is no wonder if the 
entire District Administration from rank to file felt disposed to 
range themselves against him. In such a state, it would indeed 
be a matter for wonder if his tenantry with the impulse 
derived from the prevailing atmosphere failed to think of their 
own interest. They would of course rush with their grievances, 
real or invented, to the District Magistrate or his subordinate 
officer. The attitude of Mr. Lyall’s mind could not fail to have 
its effect on the tenants. 

The next document in point of time that we have on the 
record is a letter from Mr. Hammond, the successor of Mr. Lyall, 
addressed to Babu Rajendra Narain Singh. It is dated the 16th 
of April, 1910. In this letter Mr. Hammond says that he is 
jnformed that Rajendra Narain was interfering with Mr, Brae 
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in the management of the estate which was contrary to the 
promise that had been given to Mr. Lyall and that this 
interference must cease. Mr. Hammond goes on to say that he 
is anxious to assist Rajendra Narain in getting his estate into 
order and that to restore peace in that part of the District, 
there must be complete abstention on the part of Rajendra Narain, 
from any communication with the ryots and the staff of the 
Manager. Mr. Hammond goes on to say "Please understand 
clearly thatif you do this, I shall do all in my power to assist 
you both in the management of your estate and personally." 
It is difficult to believe that a District Officer, alive to the 
responsibilities of his position, could have been making 
proposals of assistance to an habitual thief, receiver of stolen 
property, associate of proved dacoits, etc. It cannot be urged 
that on the 16th of April, 1910, Mr. Hammond did not know 
that sometime in 1908, prior to the appointment of Mr. Brae, 
more tban 200 witnesses had been examined by the Sub- 
Divisional Officer and proceedings for bad livelihood had been 
threatened against the man. The question is very pertinent: 
Did Mr. Hammond believe that the man deserved a prosecution 
under section 110? [should be unjust to Mr. Hammond if I 


‘said that he did. 


The next document is a letter from Mr. Hammond to Rajendra 
Narain Singh dated the roth of May 1910. It is in reply 
to a letter dated the 27th of April, 1910, from Rajendra Narain 
Singh, making complaints against the Manager Mr. Brae. 
Neither the original nor a copy ofthis letter has been supplied 
to me, but the District Magistrate’s letter is explicit in terms. In 
paragraph 2, he says that when he saw Rajendra Narayan in 
January and February last, the latter assured him that Mr. 
Brae was all that could be desired in his methods of manage- 
ment. The letter proceeds, “ such complaints therefore as‘ 
relate to occurrences prior to March, 1910, are either without 
foundation or else show that your statements madeto me in 
camp (on not one but several occasions) were for reasons beat 
known to yourself devoid of truth." The learned Advocate- 
General, relying on this passage, has dwelt at some length on 
the untruthful character of tbe petitioner. I need not take any 
time in discussing his observations, as, if it took some months for 
the petitioner to discover the character of his Manager, it took 
many years for the District Officers to discover the character of 
their Honorary Magistrate, 
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In the 3rd paragraph, Mr. Hammond says that having called 
for areport from the Manager he had statisfied himself from 
the Manager’s reply that the latter was doing his best for the 
petitioner and his property and to bring his zemindari into a 
State of peaceful order. Then runs the 4th paragraph: " You 
are fully aware ofthe circumstances which led to Mr. Brae's 


appointment." To my mind, this passage hardly supports, if it, 
does not contradict, Mr. Lyall’s Administration Report in respect, 


of Rajendra Narayan ‘voluntarily appointing a reliable Euro- 


pean Manager." This paragraph ofthe letter proceeds to say 


that the District Magistrate had been personally seeing the 
tenants and concludes by saying “I told him (Mr. Brae) that I 
consider it desirable that he should be careful to let the ryots 
(in whose interest as wellas your own he was appointed) know 
that he was entirely dissociated from and independent of you 
and your brother and his action inlimiting his relations with 
you to correspondence has my entire approval) To my mind, 
the action of the District Magistrate, expressed in this passage, 
made it impossible for any harmonious relation to be established 
between the landlord and the tenants and the existence of a 
third person, be he European or Indian, became a necessity 
for all time. This passage, in addition, proves to my mind 
the involuntary nature of the appointment of the European 
Manager. 

The 5th paragraph deserves to be quoted at some length. 
* His action in wishing to settle lands purchased in execution 
with ryots instead of adding further to your Kamat lands has 
also my approval Kamat lands mean (except under a very 
considerate and sympathetic landlord) a source of friction, and 
the Kamat lands you now already hold at Koria Patti are more 
than sufficient. You appear to forget that the sole reason for 
Mr. Brae's appointment and the dropping (for the time being) 
of proceedings against you under section 110, Criminal 
Procedure Code, was that causes of friction might be removed 
and that you yourself need not be brought into contact with any 
angry tenantry. For this reason too, I am averse to your living 
at Gamharia. This is directly designed to promote, not reduce, 
the strained relations existing between you and your tenants," 
We thus see that Rajendra Narayan’s property was being 
disposed of against his will under the dictation of the District 
Magistrate, he was being told not to live at Gamharia and that 
he was not to hold any communication with his angry tenantry, 
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aud all this under the threat of a prosecution under sec- 
tion 110. S 

In the 6th paragraph Mr. Hammond says that he does not 
propose to enter into a discussion of the details of management 
and it is sufficient to remind Rajendra Narayn that he made 
a definite promise to Mr. Lyall in consequence of which proceed- 
ings, which the latter had contemplated, were held in abeyance 
and that if Rajendra Narayan failed to keep his promise those 
proceedings would at once be revived. This letter discloses 
nothing more than strict insistence on Rajendra Narayan not 
interfering with the management. There is no suggestion in it 
that he was a bad character. On receipt of the above letter, 
Rajendra Narayan by a letter dated 3rd June, 1910, asked 
Mr. Hammond to let him have a copy of Mr. Brae’s report to 
which the District Magistrate replied by his letter of the 6th 
June, 1910, that he did not propose to enter into a discussion 
with the petitioner regarding the merits or demerits of 
Mr. Brae's management and that it was under his advice that 
Mr. Brae was dealing directly with the tenants, and refused to 
send to the petitioner a copy of Mr. Brae’s report. To refuse 
him a copy of the report and at the same time to condemn him 
without a hearing, hardly points to an open mind, and I may 
aptly quote here an observation of an etninent English Judge of 
olden days, " The laws of God and man both give the party 
an opportunity to make his defence, if he has any. I remember 
to have heard it observed by a very learned man upon such an 
occasion, that even God himself did not pass sentence,upon 
Adam before he was called upon to make his defence." 


On the 23rd of June, 1910, the petitioner wrote a letter to 
the Sub-divisional officer informing him that his bouses at Koria 
Patti were " over-ffooded by the Kosi water and his family were 
in great distress " and that the Manager had been informed of 
this, but the latter took no notice of it. The letter concludes 
by requesting the Sub-divisional offcer to make an enquiry into 
the matter and to see that the distress is removed. ‘On the same 
day, Mr. Bainbridge replied asking to be informed definitely what 
Rajendra Narayan wanted and wrote "I cannot remove the flood, 
that will subside gradually." It appears that on receipt of this 
letter from Mr. Bainbridge, Rajendra Narayn Singh, on the 24th of 
June, wrote to him praying that his family might be allowed to 
remove from Koria Patti to Gamaharia Catchhery. The reply 
to this was not given till the sth of July; that ran as follows ; 
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"E. With reference to your letter of the 24th ultimo, I have 
the honour to say that I am unable to help you. Your conduct 
recently has been highly improper. You have only to behave 
yourself and carry out the Collector's instructions to receive 
every help and assistance from me. Until you do so, a 
sympathetic hand cannot be extended to you. You must not 
interfere with the management. It is obvious that your anxiety 
to reside at Gamharia cannot have any other motive." 

Mr. Roy has described the Sub-divisional Magistrate's letters 
as unsympathetic and sarcastic. Speaking for myself, I am not 
prepared to say that Mr. Roy is not right in this. The learned 
Advocate-General has submitted that Mr. Bainbridge probably 
Was not much impressed with the excuse of the floods and he 
must have thought that it was a mere excuse to get back to 
Gamharia with an ulterior motive. This explanation, to my 
mind, is not sustainable, because the petitioner had complained 
in his letter against the Managers inaction, When it was 
notified to the Magistrate that the petitioner’s family were in 
distress, his first duty was at least to ascertain whether there were 
floods and whether the house was really threatened. To brush 
aside the complaint with a remark suggesting an ulterior motive 
ón the part of the petitioner, was dealtng with a serious position 
in an off-hand manner. It was an obvious disregard of obligation 
towards the women and the children who were in the house. 'In 
this last letter also, the theme “ You must not interfere with the 
management is repeated. It is not alleged by the Crown that 
the petitioner, in disobedience of the wishes of the authorities, 
removed from Koria Patti to Gamharia or elsewhere. We thus 
have an instance of his obedience to official wishes in very 
difficult circumstances. Sometime after the floods, it appears 
that on the 4th of October, 1910, Mr. Brae went away to 
Bhagalpur without rendering account of his charge and sent a 


letter of resignation of his appointment from Madhepura 


en route, The petitioner made a complaint of this against 
Mr. Brae to the Sub-divisional officer, which resulted in that 
officer writing to one Mr. Musselback on the 7th October, 1910, 
asking him or his brother to- proceed to Gamharia to make an 
inventory of the papers and property without ‘delay. On 2oth 
October, 1910, Mr. Bainbridge wrote to Rajendra Narayan a 
letter from which the following is an extract: " Payments of 
rents have been stopped as there is no Manager, and the ryots 
say that they will not pay until a Saheb is appointed. It is 
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therefore of the last importance that a Manager should be 
nominated at once. Iam of opinion that Mr. Musselback is the 
proper person.” Here we see the necessity of the appointment 
of a Saheb pointed out as due tothe attitude of the tenants. 
The insistance on the appointment of a European Manager is 
explained by the learned Advocate-General by his suggesting that 
it might have been thought that a European Manager would be 
firmer in his dealings with the tenants, and in respect of Mr. Brae 
it has been urged that he was appointed because Mr. Lyall had 
confidence in him. This Mr. Brae, admittedly, suddenly left the 
estate without even rendering an account. Such was this 
“reliable European Manager.". Aud we have it from the 
correspondence that I have already quoted that complaints that 
the petitioner made against his Manager were treated with in- 
difference, and that in one instance the petitioner was even told - 
that his statements must be devoid of truth. It may here be 
remarked that the record of this case does not show that the 
District authorities took any steps to compel this Manager to 
render accounts after he so improperly gave up the management. 


In spite of the Sub-divisional officer's approval of Mr. 
Musselback's name for the managership, the petitioner appointed 
one Mr Landale to manage the estate, the result of which 
was that on the 24th of January, 1911, the Sub-divisional officer 
wrote to the petitioner thus: “J understand that you have 
appointed Mr Landale of Dumaria as your Manager, and this has 
been done without the sanction or authority of the Collector. 
Please explain this at once. You will further show ‘under 
what circumstances and under whose orders this appointment 
has been made. Please treat this as most urgent." 


This communication, like the others, clearly imports that 
Rajendra Narayan was to be a cipher in the matter ofthe 
management of his estate. We are told by the petitioner 
that after the above letter from Mr Bainbridge, the Collector 
(Mr. Hammond) asked the petitioner to get the names of his 
sons registered in place of his own in the Collectorate and to 
retire altogether, to which the petitioner agreed, and on the 


26th August, r91I, the petitioner wrote the following letter 
to the Collector : 


€ 


_ "Sir, Beg to represent that according to Your Honour's order 
I have no objection in getting the names of my sons re-’ 
gistered in the place of my name in the Collectorate Office. 
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I only fear that both of my sons have just come out from the 
School and my enemies may not make any false complaint against 
them. I don’t know what will be its result. However, as 
Your Honour is Malik, all the cares lie upon you. On receipt 
of the reply of this letter, I shall petition for the registration 
to Your Honour.” 

After this the petitioner says the matter was referred to 
the Government Pleader for opinion, and on receipt of that 
opinion, the petitioner declined to convey his interest to his 
sons. It does not appear why the Collector ordered the peti- 
tioner to transfer his properties to his sons. The motive behind 
the order might have been good, but that it was harsh and 
injudicious it is difficult to deny. In November, 1911, the 
the petitioner dismissed Mr. Landale and appointed Babu 
Taij Narayan Singh, a retired Inspector of Police, as Manager. 
We are informed that since the dismissal of Mr. Landale, no 
European has had charge of management. The petitioner 
complains that on the 6th March, 1912, the present Sub- 
divisional Magistrate Babu Satis Chandra Mukerjee sent for 
Babu Nagendra Narayan Singh, a nephew of the petitioner, 
and according to the petitioners information there was a con- 
ference between Mr. Landale, Nogendra Narayan and the 
Sub-Divisional Magistrate as to what action could be taken 
against him. The Sub-Divisional Magistrate denies the charge 
of his granting an interview to Nogendra Narayan with a 
view to action against the petitioner, but he admits that on 
the arst of January Mr Landale wrote a letter to him forwarding 
a letter from Nogendra Narayan Sing and requesting that the 
latter might be granted an interview to enable him to state his 
grievances in connection with the management of the estate. The 
Sub-Divisional Magistrate says that he was not inclined to grant 
the interview as he considered it to bea purely private matter. 
He had, however, instructions from the authorities to see 
Nogendra Narayan and to ascertain whether the facts were 
as reported, and so on the 6th of March, he sent for him and 
on the 9th March, had the interview. Nogendra Narayan ad- 
mitted having written the letter forwarded by Mr Landale, but 


represented that he had no troubles with his uncle (the petitioner) 


for a or 3 months. We see here the dismissed Mr. Landale 
interestiug himself, as it appears officiously, in the affairs of 
this family. It would be difficult to believe that he was also 
-concerned with the peace of this portion of the District, It 
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hevertheless is‘ patent that even he could make a report to the 
District authorities. 

All these incidents that I have related above culminated 
in a report of: the Police dated the 14th May, 1912, on which the 
Sub-Divisional Officer, thought fit tó draw up proceedings under 
section 110, Criminal Procedure Code, against the petitioner. 
The proceedings were drawn up on 18th May, 1912. And it 
is on the numerous dllegations of ‘misconduct contained in the 
Police Report and the present proceedings that the prosecution 
of the petitioner is sought. It has been contended that for 
the purposes of proceedings under the section a report from 
the Pólice is sufficient in itself and an enquiry into allegations 
against the subject of the prosecution should not be stifled. We 
are asked not to look into previous history. If previous history 
contradicts a police report, it is our duty to examine it. 

I now proceed to examine the Police Report. In it there 
are 16 cases from 1891 to 1910 that are shown as cases in which 
the accused has been suspected to have taken part. Of these 
16, there are only 2 that are of the years 1908 and 19ro and all 
the rest are of the previous years. The one of 1908, is Case 
No. 4 dated 7-4-08, section 395 of the Indian Penal Code, 
that is of a date prior to the decision to drop the Iro procee- 
dings that were threatened in that year. The other case is Case 
No. 3 dated 28th December, 1910—section 395 of the Indian 
Penal Code. Thus, since 1908, this is the only one case in 
which it is alleged that the petitioner had been suspected to 
have taken part. Cases in which the petitioner has been known 
to have taken part are according to the Police Report five in 
humber. 'The first case is of dacoity alleged to have taken 
place 20 years ago in which he was tried and acquitted. The 
second case i$ dated the 26th of July 1905, in which he was sent 
up and tried under sections 342, 347 and 341, but was let off 
with a warning. "The third case is one under section 342, Indian 
Penal Code, in 1909 when he was an accused along with his 
servahts but the case was compromised. The 4th and sth cases 
are under section 352, Indian Penal Code, both of the same date 
i4,3-6-11. Both these cases were compromised. Thus a careful 
examination of the Police Report discloses only one case since 
1968 in which the petitioner is alleged to have been suspected of 
taking part and only three cases since 1908 in which the petitioner 
Has been known to have taken part. We must not overlook the 
fact that one of these latter was a case of wrongful confinement 


4 
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only, and the remaining 2 were cases of simple assault. The fact 
that all these 3 cases were compromised goes very far in favour 
of the petitioner to show that none of these cases was serious. 
Indeed it is difficult to conceive how cases under section 352 
could be serious. Of the cases alleged against him, the most 
serious is the first in which he was tried 20 years ago and 
acquitted. Apart from the fact that the incident of that case 
is of a far distant date, [ have far too much respect for judicial 
decisions, of whatsoever Court they may be, so long as they 
are not reversed, to hold ‘contrary fo them in respect of the 
facts they have detided, and I for my part cannot ascribe any 
turpitude to the petitioner in respect of that case. In 
King v. Plummer (1), Bruce J held “ I think it isa very dangerous 
principle to adopt to regard a verdict of not guilty as not fully 
establishing the innocence of the person to whom it relates.”. The 
second case is in respect of offences relating to wrongful confine- 
ment or wrongful restraint, but obviously they were of so trivial a 
nature that the petitioner, according to the Police Report itself, 
was let off with a warning. In respect of the three cases that are 
said to have been compromised, the léarned Advocate-General 
asks us to bold that compromise connotes admission, on the 
part of the petitioner, of hisguilt. In support of this proposition, 
he urges that no man who is innocent would agree to compromise 
a case as from the dictates of morality; if innocent, he would 
demand a trial and an honourable acquittal. This argument, 


"I am sure, the learned Advocate-General, would never have 


advanced if he bad taken the trouble to find out cases in which 
prosecutions under section 211, Indian Pénal Code, had been sanc- 
tioned against the complainants with whom the accused had com- 
pounded. One such case, I may mention here, is Queen- Empress v. 
Atar Ali (2). But, even without a reference to any such cases, I do 
not hesitate to say that it is contrary to principles of administra- 
tion of criminal justice to hold that the accused is guilty without the 
prosecution proving his guilt. The learned Advocate-General in 
the proposition he has enunciated asks us to presume where pre- 
sumption is forbidden. In King v. Brett (3), Lord Ellenborough 
said, ‘In a criminal case, I can presume nothing." Section 345 of 
the Code of Criminal Procedure lays it down that the composi- 
-ion of an offence under this section shall have the effect of the 
acquittal of the accused. We cannot alter the law, we are bound 
to proceed according to it as it at present is. 


(1) (1903) 3 K B. 839 (240) (2) (1884) L L. B, n Calo. 19, 
- . (8) (1806) 5 Esp.: 959 (261). , aa 
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Besides the cases in which the petitioner is alleged to have 
either been suspected or taken part, the Police Officer making 
the report asserts that "there is overwhelming evidence of 
general repute to prove such clauses of section IIO as admit 
evidence of repute as relevant and further says that besides the 
reported cases there are many unreported cases in which the 
petitioner himself took part and all those cases will be proved by 
examining the persons who suffered at his hands." 


It is further alleged in the report that 71 instances of overt 
acts corroborated by witnesses have been proved and there are 
II9 instances in which the sufferers only will depose to the 
hardships and thefts practised on them. The reported cases 
mentioned in the Police Report do not make a case for procee- 
dings under section 110 against the petitioner, and the Crown is 
compelled to rely on the 71 instances of “ overt acts" and 
the 119 instances of sufferers who will depose to the 
hardships and  theíts practised on them, making a total 
of 190 instances. The report is silent as to whether these 
instances are of dates prior to 1908 or since. If the latter, they 
are contradicted by the documents in the case, for in none of the 
correspondence hasit been expressed by either Mr. Hammond or 
Mr. Bainbridge that the petitioner was interfering with the 
tenants. The refrain then was “ You must nót interfere with 
the Manager." Nor canit be reasonably believed that during 
the time when he was restricted to residence at Koria Patti with 
a European Manager placed over him, when every act of his 
was being reported to the authorities and watchful criticism 
would not relax her vigilance, he persisted in misconduct. ~ 
Without its previous history, the case may on the Police Report 
appear to deserveto proceed, but with that history I have no 
doubt that this is not a case that fitly comes within the purview 
of section 110. Judging of Rajendra Narayan from Mr. Lyall's 
Administration Report and his letter and the marginal remarks 
of 25th May, 1909, and from the letters of Mr. Hammond and 
Mr. Bainbridge, it is impossible for me to hold that anything 
was disclosed and believed then to justify this prosecution. 
After the threatened prosecution of 1908 was dropped, the 
documents are clear that in the time of Mr. Brae, the petitioner’s 
offence, if believed, lay in his interfering with the Manager and 
his staff, the interference being the version of Mr. Brae, whose 
conduct in going away without rendering account takes away 
much of the weight that we might otherwise have been inclined 
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to attach to his reports. After the disappearance of Mr. Brae, 
the petitioner further offended the Distfict authorities by 
appointing a Manager, though a European, without the previous 
approval ofthe Collector. However, so long as this second 
European Manager continued, no prosecution against the 
petitioner was contemplated and the old proceedings of 1908 
were not revived. On the dismissal of this European Manager, 
an Indian is appointed to have charge of management, and we see, 
the dismissed European Manager interesting himself in the 
concerns of this family, and it is during the incumbency of the 
Indian Manager that wesee the revival of the old prosecution in 
the form of the present proceedings. On these facts, the unplea- 
sant impression remains, and indeed the petitioner is entitled to 
ask us to draw the inference, that had there been a European 
Manager, the present proceedings would not have come into 
existence, This view is strongly supported by Mr. Lyall’s own 
remark that for fear of criminal cases Rajendra Narayan 
appointed a European Manager. I do not for my part at this stage 
question the intentions of either Mr. Lyall or Mr. Hammond. in 
their attitude towards Rajendra Narayan. The former was strongly 
impressed with the necessity of removing the supposed oppres- 
sions of zemindars, the petitioner being one amongst them, while 
Mr. Hammond as the successor of Mr. Lyall continued the work 
of reform in consonance with such official records as he. had 
received. But we cannot allow the rules of Jaw to be broken 
down Because the best of motives sanctify the means. In Fates 
v. Hail (1), Buller J. declared that “all arguments on the 
hardship of a case, either on one side or the® other, must be 
rejected when weare pronouncing what the law is; for such 
arguments are only quicksands in the law, and, if indulged, wil! 
soon swallow every principle of it.” A plea for giving a go-by 
to rules of law because of the plea for justice is not entertainable 
in Courts that are boundto administer the law. Thus the 
question to my mind is: Whether a zemindar who is alleged to 
have been oppressive and has disobeyed the District Officer in 
choosing his Manager is to have section 110 applied against him ? 
And Il unhesitatingly answer that the provisions of section IIO 
were never intended to be so applied. In my view of this case, I 
would make the present Rule absolute and quash the proceedings. 
Their Lordships having differed, the Rule was referred 
to Mr. Justice Mookerjee, who heard it on the 23rd August 1914, 
(1) (1785 1 T. B, 78 (80). 
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Messrs. F. N. Roy and P. K. Sinha and Babu Manmatha 
Nath Mukherjee for the Petitioner. 

The Advocate-Genaral (Mr. Kenrick K. C.), Mr. Orr and 
Babu Sris Chandra Chaudhuri for the Crown. C. A. V. 

Mookerjoe J .—The Court is invited in this Rule to quash a 
proceeding instituted against the petitioner Rajendra Narayan 
Singh under section 110 of the Criminal Procedure Code, 1898. 


. That section is in the following terms: 


Whenever a Presidency Magistrate, District Magistrate, 
or a Sub-Divisional Magistrate, or a Magistrate of the first class 
specially empowered in this behalf by the Local Government 
receives information that any person within the local limits of his 
jurisdiction, (2) is by habit a robber, house-breaker or thief, or, 
(3) is by habit a receiver of stolen property knowing the same 
to have been stolen, or, (c) habitual protects or harbours 
thieves or aids in the concealment or disposal of stolen property 
or, (d) habitually commits mischief, extortion, or, cheating, or, 
counterfeiting coins, currency notes, or stamps, or attempts sO 
to Ido, or, (e) babitually commits or attemptsto commit or abets 
the commission of offences involving a breach of the peace, or, 
()iis so desperate and dangerous as to render his being at large 
without security hazardous tothe community, such Magistrate 
may, in manner hereinafter provided, require such person to show 
cause why he should not be ordered to execute a bond, with 
sureties, for his good behaviour for such period, not exceeding 
three years, as the Magistrate thinks fit to fix, 

In the present case, the proceedings were inatituted on the 
18th May 1912, by the Sub. Divisional Magistrate of Supaul, 
in the district of Bhagalpore, on the basis of a police report 
inthe prescribed form dated the 14th May 1912. The first 
column of this report describes the general manner of living 
and the ostensible means of subsistence of the person against 
whom the proceedings have been instituted. He is described 
there as born a poor man, who suddenly came into possession 
of the estate of his maternal grandfather, yielding an income 
of about Rs. 25,000 per annum ; it is further stated that he, with 
his brother Pancham Narain Singh, took possession of the 
estate about 25 years ago, and commenced to grind down the 
ryots by all possible means. The second column describes 
the habit of the accused. The allegations under this head are 


- divided into seven classes as follows: 


Class L—1He habitually commits extortion by impounding 
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cattle, by levying fines, by seizure of property by realizing 
Marriage tax, by realizing money to meet the expenses of 
festivities and religious ceremonies, and by realizing fees at the 
tate of 8 as per oil mill. 

Class Il.—He habitually commitsimischief by sending cattle 
to thee pound wrongfully and by setting fire to houses. 

Class III.—He habitually protects and harbours thieves or 
aids in the concealment or disposal of properties. 

Class [V.—He habitually commits or abets the commission 
of offences involving breach of the peace. 

Class V.—He habitually receives stolen properties. 

Class VI,.—He habitually commits petty thefts, 

Class VII.—H.e is a desperate and dangerous character. 

The third column of the Police Report names 16 persons 
as associates of the accused, who are described either as proved 
dacoits or proved burglars or men of proved bad character. 
The fourth column furnishes a list of 16 criminal cases in which 
the accused had been suspscted to have takon part. The 
earliest in point of time goss as far back as the ayth July 1891, 
and the latest is quite as recent as I9IO. The first fourteen 
. cases, howsver, are anterior to 1908; the fifteenth is dated the 
7th April rgo8 and the last was on the 28th December 1910o. 
The ff:h columu, which requires a statement of the previous 
conviction, if any, is blank. The sixth column sets out details 
of cases in which the accused has been known to have taken 
pirt ; these are five in number. The first item states that the 
petitioner was sent up and tried in a case of dacoity about 20 
years ajo; he was, however, acquitted. The second states 
that he was tried for wrongful restraint and was let off with a 
warning on the 26th July 1:905. The third item is to the 

set that the petitioner was a co-accused with his servants 
in a case for wrongful restraint which was compromised. The 
fourth item relates to a case dated the 2nd June :91i1 in which 


the petitioner was charged with assault, and the matter was 


compromised. The fifth item is dated the and June 1911, and 
also relates to an assault case which was compromised. After 
this specific enumeration, a significant note is added that there 
are many unreported cases in which the accused took part, and 
it could be proved by examining the persons who suffered at his 
hands ; the last of these is stated to have taken place on the 
gth March 1912, but no details are furnished. The seventh 


column. of the Police Report contains what are called remarks, . 
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and the entry therein must be set out in full detail: “ Attention 
of the authorities was drawn to the atrocities of the accused 
in the year 1908, and an enquiry by the Sub-Divisional 
Magistrate of Supaul was set on foot under the orders of the 
District Magistrate of Baagalpore, but he was spared the 
prosecution on his promise to behave properly in future. 
More than 200 witnesses were examined by the Sub-Divisional 
Officer, but the matter was dropped and time was given to him 
to correct himself. He apparently did not profit by the leniency 
thus shown to him, and continued his evil ways, with the 
result that the present enquiry had to be started this year again. 
Up till now, 214 witnesses have been found to prove that the 
oppression of this man is beyond description, and that he,. 
by his continuous bad character, has made himself liable for 
prosecution under all the clauses of section i110 which are 
described in the second column of this report. 71 specific 
instances of overt acts, corroborated by witnesses, have been 
proved, and there are 119 instances in which the sufferers only 
wil depose to the hardships and threats practised on them. 
These instances are of such a nature that corroboration by other 
witnesses is practically impossible. 35 witnesses prove the 
accused's association with proved bad character and 165 witnesses 
wil prove his general repute. Besides these 214 witnesses, 
there will be about 50 witnesses more on different points, many 
of whom have not been yet found out, and as a supplementary 
list can be filed at any time before the close of the proceedings, 
it has not been considered desirable to delay the institution 
of the case for them. The report is, therefore, submitted with 
the prayer that the accused, after such enquiry as the Court 
thinks fit, be bound down for good behaviour for a period of one 
year and be called on to furnish personal recognizance of 
Rs. 10,000 with two sureties of the like amount for the same 
period. The list of witnesses is under preparation and will be 
submitted later on.” ' 

On receipt of this Police Report, the Sub-Divisional 
Magistrate of Supaul, on the 18th May 1912, drew up proceed- 
ings under section 110 of the Criminal Procedure Code, and 
called upon Rajendra Narayan Singh to show cause why he 
should not execute a bond of Rs. 10,000 with two sureties 
of Rs, 10,000 each to be of good behaviour for one year, 
The case was adjourned from day to day, and on the 17th 
June 1912, Rajendra Narayan Singh applied to the Magistrate 
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for time to move the High Court, with a view to have the case 
transferred, and, if possible, to have the proceedings quashed. 
On the a4th June 1912, on the application of Rajendra Narain 
Singh, Mr. Justice Holmwood and Mr. Justice Hassan Imam 
granted this Rule, by which the District Magistrate of Bhagal- 
pore was called upon to show cause why the proceedings 
should not be quashed and further proceedings under 
section 110 dropped, on the ground that it does not 
appear the facts alleged against the petitioner fall within the 
scope of that section, and there appear to have been threats 
of such proceedings in former years without any basis whatever 
and those proceedings were dropped, but nothing new speci- 
fically coming under section 110 appears in the Police Report. 
The Rule also calls upon the District Magistrate, in the 
alternative, to show cause why the case should not be transferred 
to Monghyr or some other district. The Rule came to be 
heard in the first instance before Mr. Justice Carnduff and Mr. 
Justice Hassan Imam, and the arguments addressed to them are 
fully set out in their opinions. The learned Judges disagreed 
as to the course to be pursued ; Mr. Justice Carnduff was of 
opinion that the Rule ought to be discharged, while Mr. Justice 
Hassan Imam came to the conclusion that the Rule should be 
made absolute and the proceedings quashed. The matter has 
been laid before me in pursuance of the provisions of section 439, 
sub-section (1), of the Criminal Procedure Code read with section 
429. The questions which arise for consideration have been 
elaborately re-argued before me on behalf of the accused as also 
on béhalf of the Crown, and in view of the fact that two of my 
learned colleagues have taken diametrically opposite views in 
this matter, I have taken time to peruse every single paper 
on the record and have given the case anxious and earnest 
consideration. 

Section 110 provides that a Magistrate of the description 
mentioned therein may, on receipt of information, institute 
proceedings with a view to take security for good behaviour 
from what may be briefly described as habitual offenders. 
The object of the section is preventive and not punitive, 
and, as pointed out in Nawab v. (Queen (1), the purpose 
which the Legislature had in view was to afford protec- 
tion to the public against the repetition of crimes in which the 
safety of property is menaced and not the security of persons alone 


(1) (18807 L L. R, 2 All, 885. 
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is jeopardised. The preventive jurisdiction with which the 
Magistrate is thus vested, isa powerful means to secure the 
interests of the community from injury at the hands of hardened 
offenders of the most dangerous classes. This very fact, 
however, renders it necessary that the powers should be 
exercised with caution and discretion. The Magistrate 
may initiate proceedings on information from any source; 
the statute does not impose any restriction as to the 
quarter from which the information may be derived. The 
Magistrate is further not bound to reveal the source of his in- 
formation ; it is sufficient if he states the subetance thereof, and 
the Crown is not bound at the initial stage even to name the 
witneses who wil support the case by their evidence. 
Alimuddin v. Emperor (1), Chintamon Singh v. Emperor (2). 
Prima facie, therefore, the Police Report on which the Magistrate 
has taken action in the present case, furnishes an adequate 
foundation for the institution of the proceedings. The petitioner, 
contends, however, that the proceedings are not dona fide, 
that they have been instituted for the attainment of an ulterior 
object, and, that, consequently, they ought to be quashed. The 
question, therefore, arises whether it is competent to this Court 
to interfere with the proceedings at the initial stage when the 
Magistrate has before him a Police Report prima facte sufficient 
to justify the commencement of the proceedings. In my opinion, 


there can be only one answer to this question: if it is established . 
to the satisfaction of this Court that the proceedings are not: 


bona fide and that in substance their continuance would mean an 
abuse of the statutory provisions on the subject, it is not ónly 
competent to this Court but it is its obvious duty to interfere. I 
desire to repudiate most emphatically the theory that the 


production of the Police Report isin every case a complete. 


answer to the allegation that the proceedings are not bona fide, 
An allegation of that character has, no doubt, to be established 
conclusively, either by direct evidence or by evidence of 
surrounding circumstances which leave no room for reasonable 
doubt as to the true nature of the proceedings. But once the 
allegation has been made good, no controversy is possible as to 
the course to be adopted by this Court. I must, therefore, now 
proceed to examine. the circumstances antecedent to the 


submission of the Police Report upon which the proceedings. 


have. been founded. 
(1) (1903) I. L. R. 29 Gale 502. , (3). (1907) L. L. R. 38 Calo. 343. 
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The petitioner, Rajendra Narayan Singh, an elderly gentle- 
man, about 5{ years of age, has been an Honorary Magistrate 
for twenty years. and isa zemindar of considerable means; he 
asserts that his apnualincome is about Rs. 30,000, the Police 
Report estimates his income at Rs. 25,000. For some years past, 
there have been differences between him and the District officers 
as to the management of his properties which lie in the 
Madhipura and Supaul Sub-Divisions. The petitioner believes 
that he had the misfortune to incur the displeasure of the District 
Magistrate because his brother had helped one Babu Rashbehari 
Mandal when the latter was prosecuted by the authorities. This 
suggestion has been repudiated by the Crown as unfounded ; it 
is, a8 a matter of fact, wholly immaterial for the purposes of the 
case before me. I shall assume that the petitioner lost the 
confidence of the District Magistrate, because the Magistrate 
was not satisfied as to the management of his properties. This. is 
clear from the letter addressed by the District Magistrate on the 
26th February 1908 to the petitioner, in which the Magistrate 
expressed the opinion that the petitioner should resign the post 
of Honorary Magistrate, because it was most undesirable that in 
view ofthe past andthe then existent tension between the 
petitioner and his tenants, he should continue to hold the post. 
In reply to this letter, the petitioner submitted a representation 
and prayed that the Magistrate might reconsider the matter 
and change his opinion. The representation, however, had ho 
effect, and on the 30th March 1908, the Sub-Divisional Officer of 
Supaul recorded an order to the effect that in view of the strained 
relation exsisting between Babu Rajendra Narayan Singh (and his 
tenants ?), it was undesirable that he should attend the sittings 
of the Bench till amicable relations were restored between himself 
and his tenants. This order explicitly stated that there was no 
intention to cast any slur on the “ Babu Saheb”; the intention, 
it was added, was to take a temporary measure for the purpose of 
indicating "the dignity and lofty attribute which the title of 
Honorary Magistrate must always confer upon those who enjoy 
the high privilege of sitting in that honourable position." After 
this order, the petitioner submitted a representation to the 
District Magistrate, in which he wanted to establish that the 
charge of oppression of his tenants, brought against him, was, if 
not wholly unfounded, at least grossly exaggerated. "The original 
representation, dated the 22nd May 1908, together with the 
marginal notes made thereon by the District Magistrate, has been 
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produced in this Court. A great deal of comment appears to 
have been made on the representation and the notes, beforethe 
learned Judges who heard the casein the first instance; a 
suggestion was made that the allegations of the petitioner against 
which nothing was noted by the Magistrate at the time, should 
be assumed as correct. lam of opinion that any such inference 
would be wholly unjustifiable. The Magistrate made such 
marginal notes ashe considered necessary at the time; he had 
not the remotest idea then that omission to controvert any 
specific allegation might be treated as an admission of its 
accuracy. The only fair way to deal with this representation and 
the marginal notes of the Magistrate thereon, is to take the 
allegations of the petitioner for what they are worth and to 
regard the comments of the Magistrate as an expression of his 
views on the matter at that stage. The District Magistrate, at 
this time, it is said, suggested tothe petitioner that he should 
appoint an European Manager of his properties ; this is repudiated, 
and it is suggested on' behalf of the Crownthat the proposal 
first came from the advisers of the accused. Meanwhile, steps 
bad been taken, as we now know, for the institution of proceed- 
ings against the petitioner under section 110 of the Criminal 
Procedure Code, In fact, the Police Report on which the present 
proceedings are founded states explicitly, in the seventh column, 
that at that time more than 200 witnesses were examined by the 
Sub-Divisional Officer for this purpose, but the matter was 
dropped and time was given.to the petitioner to correct himself. 
The petitioner suggests that the intended proceedings were 
dropped on condition that he should appoint an European 
Manager and placethe management of all his properties in his 
hands. This is borne out by the statement of the present 
District Magistrate who, in the fourth paragraph of the letter 
addreesed by him to the Registrar of this Court on the 8th July 
1912, in answer to this Rule, states that Mr. Brae was appointed 
Manager by Rajendra Narayan Singh, because “ the appointment 
ofacompetent European Manager was made the condition of the 
dropping of proceedings under section 110, which Rajendra Narayan 

Singh's treatment of his tenants had then.made necessary." In my | 
opinion, it is clear beyond the possibility of dispute that in 1908 
proceedings under section 110 were about to be taken against 
Rajendra Narayan Singh, that, as now stated in the Police Report, 
200 witnesses had been examined for the purpose, and, that the 
proceedings contemplated were dropped because  Rajendra 
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Narayan Singh, on whose suggestion it is not very material to 
enquire, agreed to appoint a competent European Manager. 
This view is sought to be supported by extracts from the volume 
of the Bengal District Gazetteer which deals with Bhagalpore. 
A question was raised as to the admissibility in evidence of 
extracts from the Gazetteer, but I do not think there is really 
any room for discussion as to the admissibility of an extract from 
a book of this character, if the extract itself is relevant for the 
purposes of the enquiry before the Court. It is worthy of note 
that in the case of Fanindra Debv. Rajeswar Das (1), their 
Lordships of the Judicial Committee relied upon Hunters 
Statistical Account of Darjeeling upon the question of the 
history of the aboriginal tribe of Kochs. See also Dino Nath v. 
Chunai Kock (2). Similarly, in Gcerursdkwhja v. SuparanadAa;a (3), 
their Lordships relied upon Atkinson’s Gazetteer upon a 
historical question as to the foundation of the Hatras Estate. 
Again, this Court, in 7n re Drachenfels (4), relied upon Hunter's 
Gazetteer upon a question of the course of the River Hoogly, 
while in SÁÀyamanand Das v. Rama Kanta Das (5), reliance was 
placed upon Hunter's Statistical Account upon a question relating 
to the history of Orissa. There can be no question that the 
Court may resort for its aid to a book of this character, under 
section 57 of the Indian Evidence Act, on all matters of public 
history, literature, science or art. In the case before me, the 
petitioner relies upon extracts from the Bengal District 
Gazetteer to show that his treatment by the Magistrate in 1908 is 
in harmony with the views forcibly stated by the Magistrate in his 
Adminstration Reports for the years 1907-08 and 1908-09. The 
extracts in question give expression to opinions as to the strained 
relation between landlords and tenants, the alleged oppression of 
the former upon the latter, and the supposed failure of the 
ordinary Courtsto afford adequate protection to the weak and 
the ignorant. Iam not directly concerned in the present case 
with the question of the correctness or propriety of the views of 
executive officers frankly and emphatically expressed, and it is 
plainly beyond the province of this Court to comment upon 
opinions, on what must be deemed political and administrative 
matters of a highly controversial character, set out in official 
publications ; but what does concern the present case, is to he 
(1) (1884) I. L, B. 11 alo 488 (472); L R. 18. A 72. 


(2) (1889) 18 0. L. J. 

(8) (1900) L. B. 27 I. A. 288 (348) ; L L. R, 38 AlL 87, 
(4) (1900) I. L. R. $7 Calo. 860 (867). 

(5) (1904) I. L E 83 Calo 6 (18). 


501 


URIM INAL. 
1912, 
Rajendra N Arayan 
King- Emperor 


Mooherjee, J. 


Ind 


THB OALOUTTA LAW JOURNAL, [Vor, XVI. 


found in two parsages, one in the report for 1907-8 and the 
other in the report for 1908-9. Inthe former report, reference 
is made to exactions from tenants by landlords amongst whom 
are mentioned Babu Rash Behari Mandal and the Maharajah of 
Sonebarsa ; this is followed by the observation that Babu 
Rajendra Narayan Singh has been attempting thesame game and 
enquiries have been made how far he has gone. In the report 
for the following year, it isstated with reference to Babu Rash 
Behari Mandal that he was forced, through the knowledge that 
he could not escape conviction for forgery, to apply to be 
declared a disqualified proprietor, and reference is made to the 
decision in Rash Behary Mandal v. Emperor (1) ; it is added that 
his prayer was accepted and “now the Court of Wards is 
managing." Then follows the significant sentence that ‘ Babu 
Rajendra Narayan Singh of Koria Patti, through fear of future 
similar criminal cases against him, voluntarily appointed a 
reliable European Manager aud cut himself off from all 
management.” ‘These extracts are clearly relevant for the 
purposes of the present enquiry. They confirm the view that 
in 1908 Rajendra Narayan Singh appointed a reliable European 
Manager, through fear of future criminal cases against him, 
similar to those instituted against Babu Rash Behari Mandal. Let 
us now turn back and take up the thread of the story as we left 
it, after the representation of the petitioner to the District 
Magistrate, dated the 22nd May 1908. On the rath November 
1908, Rajendra Narain Singh placed the management of his 
property in the hands of one Mr. H. Brae who was appointed 
Manager with the approval of the District authorities. In 
connection with this appointment of Mr. Brae, it was suggested 
on behalf of the petitioner that the District Magistrate Mr. Lyall 
allowed the intended proceedings under section i10 to be 
dropped, because he was anxious that Mr. Brae should be 
appointed Manager. In my opinion, there is no found- 
ation for this imputation; there is no material on the 
record to show that Mr. Lyall was in any way interested 
in Mr. Brae or was anxious to secure a suitable 
berth for that gentleman. The action of the Magistrate 
admits of an obviously different and prima facie reasonable 
interpretation. The District Magistrate believed, rightly or 
wrongly, that the petitioner harassed his tenantry, and he 
thought that the interposition of a strong European Manager 
(1) (1908) T. L. B. 85 Cale, 1076. 
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alone could afford adequate protection tothe latter. There is not 
the remotest ground to doubt that the District Magistrate acted 
honestly and with the best of motives. Whether he ought to 
have dropped the intended proceeding under section 110, if 
there was, at the time, any real foundation for the institution of 
such a proceeding, and what the legal effect may be of the course 
the District Magistrate deliberately adopted, is an entirely 
different question which I shall consider later on. After the 


appointment of Mr. Brae as Manager, matters went on with. 


apparent smoothness for about a year. On the r4th September 
1909, however, the Sub-Divisional Magistrate wrore to the peti- 
tioner a letter in which he complained that the reforms intro- 
duced by the Manager had been nullihed by his intrigues, and 
warned him as to the consequences of a revival of the old friction. 
The petitioner interviewed the Sub-Divisional Magistrate Mr. 
Bainbridge and the new District Magistrate Mr. Hammond, and 
matters proceeded as before till the 16th April i910. On that 
date, the Districc Magistrate wrote to him alleging his interfer- 
ence with the tenantry and with the management of the estate 
by Mr. Brae, who, it was said, was not allowed a free hand. The 
petitioner thereupon complained to the District Magistrate about 
the codtiuct and management of Mr. Brae. Mr. Brae apparently 
submitted an explanation to the Magistrate, who thereupon 
wrote to the petitioner again on the roth May i910. In this 
letter, the Magistrate reminded the petitioner that the sole 
reason for Mr. Brae's appointment and the dropping for the time 
being of proceedings under section IIo, was that the causes of 
friction might be removed and the petitioner not brought into 
contact with an angry tenantry. The Magistrate Mr. Hammond 
further reminded the petitioner ia this letter that the petitioner 
had made a definite promise to his predecessor Mr. Lyall, in 
consequence of which the proceedings contemplated were held 
in abeyance ; then followed a threat that should the petitioner fail 
to keep his promise, those proceedings would at once be revived. 


On receipt of this letter, the petitioner asked for a copy of the. 


report of Mr. Brae ; this met with a prompt refusal from the 
Magistrate on the 6th June r910. Tnen followed an incident 
which has no direct bearing upon the question raised before me, 
but which indicates that the relation between the petitioner and 
the authorities was considerably strained. During the rains of 
1910, the river Kosi was flooded and the houses of the petitioner 
inundated ; he appealed and prayed in vain to the Manager an 
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to the Sub-Divisional Magistrate that he might beallowed to 
remove from Koriaputti to Gumharia Kutcheri ; the request was 
refused on the sth July 1910. This incident has no direct bear- 
ing, as I have said, upon the question raised before me, and I 
shall leave the facts alone, with the remark that tact, sympathy 
and discretion, in circumstances like these, on the part of 
those placed in authority often serve a more useful purpose than 
threats and angry letters. Shortly after this incident, Mr. Brae 
suddenly resigned his appointment, and the petitioner states 
that accounts have not yet been rendered to him. On the aoth 
October 1910, the Sub-Divisional Magistrate asked the petitioner 
to appoint Mr. Mussleback in place of Mr. Brae. The petitioner 
did not accept the suggestion, and appointed one Mr. Landale 
as his Manager. The result was that on the 24th January I9/1, 
the Sub-Divisional Magistrate wrote to him a letter, remarkable 
for its tone, and called upon him to explain at once why Mr. 
Landale had been appointed Manager without the sanction or 
authority of the Collector. What followed, does not appear ; but 
we know this that the petitioner was asked by the Collector to 
retire from hls estate and to get the names of his sons registered 
in place of his own name in the Collectorate. This suggestion of 
compulsory abdication could not, however, be carried info effect, 
because the legal advisers of the Crown apparently pointed out 
difficulties in the way. Matters continued in this state till the 
closing months of 1911, when the petitioner found it necessary 
to dismiss Mr. Landale on the 30th-November 1911 and appointed 
Babu Tej Narain Singh, a retired Police official, as his Manager. 
The petitioner believes that this has seriously offended the autho- 
rities, and that on false information supplied by the dismissed 
manager Mr. Landale and by his own nephew Nagendra Narain 
Singh, the present proceedings have been instituted. -The story 
just narrated indisputably establishes the following facts : 

I. The District authorities were dissatisied with the 
management of the estate of the petitioner by himself and 
believed that he harassed and oppressed his tenantry. 

2. In1908, steps were taken by the authorities to compel 
him to resign the post of Honorary Magistrate, but as he did not 


- agree to do so, he was not invited to sit on the Bench, because 


it was thought most undesirable that, in view of the tension 
between him and his tenants, he should continue to hold office 
as Honorary Magistrate ; this order, however, was not, as stated 
expressly, intended to cast any slur upon him. 


£ 
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3. In 1908, just about the time mentioned, an enquiry was 
set on foot and 200 witnesses were eramined with a view to 
institute proceedings against him under section rro of the 
Criminal Procedure Code. 

4. The intended proceedings were dropped, because the 
petitioner agreed to appoint a competent European Manager. 
Whether the appointment was made " voluntarily " by him, or, 
whether that is an euphemistic expression for what he did under 
the orders of the District Magistrate, is not a matter of much 
-importance for the purpose of the decision of the quede 
raised before me. 

5. During the Managership of the first European Maanen 
Mr. Brae, the petitioner was carefully watched and was so 
absolutely under the control of tbe authorities that, when his 
-house was inundated by the flood of the river Kosi, he was not 
allowed to remove to another place. 

6. After the sudden resignation of Mr. Brae, the petitioner, 
in defiance ofthe wishes of the authorities, appointed a European 


: Manager of his own choice ; for this, he was peremptorily called 


upon to submit an explanation. 
7. In November 1911, the petitioner dismissed the European 
- Manager whom he himself had appointed, and replaced him by 
a retired Indian Police official; he thereby contravened what 
is stated by the present District Magistrate to have been “ the 
condition of the’ dropping of proceedings under section 110 of 
the Criminal Procedure Code" in 1908, namely, “the appointment 
of a competent European Manager.” 
On these facts, the substantial accuracy of which cannot be 
seriously assailed, the petitioner contends that the proceedings 


` now instituted are not bona fide, that they have an ulterior 


-purpose, and that they are designed to force him to adopt- such 
mode of management of his properties as may commend itself 


to the District authorities. This imputation has been vigorously 


repudiated on behalf of the Crown, and it has been contended that 
there are ample grounds now, as there'were in 1908, for the 


' institution of proceedings under section 110 against the 
` petitioner. It is impossible for me to pronounce an opinion upon 


the question, whether there were or were not sufficient grounds 


' for the institution of proceedings under section Ifo against the 
` petitioner in 1908 ; but one circumstance does seem to meto 
' be very remarkable. If the petitioner was in 1908 a man who 


habitually committed extortion and. mischief, protected and 
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barboured thieves, aided in the concealment and disposal of 
stolen property, committed offences involving breach of the 
peace, indulged in petty thefts, received stolen property and was 
so desperate and dangerous a character that he could not be 
left at large without serious hazard to the community—if he was 
a man of this type, and proved to be so by 200 witnesses 
examined by the Crown, how is it that the District authorities 
not only dropped the proceedings under section 110, but dealt with 
him as an estimable gentleman for more than three years under 
the control and guidance of a European Manager. This circum- 
stance, in my opinion, hopelessly discredits the case for the Crown. 
But let me assume for a moment that in 1908, there were good 
grounds for the institution of proceedings under section IIo 
against the petitioner ; the District authorities deliberately made 
their choice and decided, wisely or unwisely, not to take proceed- 
ings against him at that time if a competent European Manager 
was appointed. There was an approved European Manager, 
competent or incompetent it is not for me to judge, for a period 
of at least two years ; during this time, the petitioner was care- 
fully watched, and, for a considerable time, was under complete 
and absolute control. What, then, has happened since 1908 to 
justify the institution of these proceedings under section 110? 
An analysis of the fourth column of the Police report shows 
that there is only one case, sincethe appointment of the European 
Mapager, in which the accused is even suspected to have taken 
part When we analyse the sixth column, which purports 
to give details of cases in which the accused is knewn to 
have taken part, we find three cases mentioned of assault 
and wrongful restraint, the gravity whereof is indicated by 
the fact that each of them was allowed to be compromised ; 
indeed, notwithstanding the fact that they were compounded, they 
might have been deliberately false: Queen-Ivmbpress. v, Alar 
Als (1. It can not be seriously suggested that these cases 
by themselves would justify the institution of proceedings under 
section 110. It is hardly necessary to add that no weight 
can be attached to the circumstance that more than 20 years ago, 
the accused was tried and acquitted in a case of dacoity ; because, 
it cannot be disputed for a moment that the judgment of not 
guilty fully establishes his innocence: A. v. /iwmmer (2), 
Emperor v. Nomi Gopal (3), Pulin Behary Das.v. King- 
Emperor (4). In fact, if we leave alone the general condem- 


(1) (1884) I. L, E. 11 Calc. 79. — (8) (1911) 18 O. W. N. 898, 
(2) (1903) 3 K, B 389, (4) (1819) 15 €, L, J, 877 (596). 
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natory words and epithets in the Police Report, and carefully aire ae 
analyse the materials set out therein, it becomes evident that 1913, 
there is nothing of real importance definitely alleged against the Raina Narayan 
petitioner after the appointment of the European Manager in *. 
1908 ; indeed, it is striking how the so-called data for the 4 mPa 
institution of these proceedings, turn out, on scrutiny, to be Mn ). 
of the most unsubstantial character. Is it, then, open to the Crown 

to rely upon incidents before the appointment of the European 

Manager to justify the institution of the present proceedings? 

In my opinion, the answer must plainly be in the negative. i 

I assume, for the present purpose, what has not yet been 

established, namely, that there were good grounds for the 

institution of proceedings in 1908. On what principle, can 

those proceedings be indefinitely kept in abeyance, the alleged 

incidents kept in reserve, as it were, to be used against the 

petitioner whenever occasion may arise? It has been repeatedly 

ruled that even in cases where an order has been made against 

a person under section 110, he cannot rightly be required to 

furnish fresh security upon the expiry of tbe original term 

and that he must be allowed a sufficient ocus penttenta: In re 

Fuswunth Singh (1), In re Haidar 4h (2), Funab AR v. 

Emperor (3), Emperor v. Ranjit (4) and Emperor v. Husain Ahamad 

Khan (5). The present case is very much stronger than that 

of a man, against whom an order under section 110 has actually 

been previously made. The very fact that in 1908 the District 

authorities were of opinion that, if he appointed a competent 

European Manager, proceedings under section 110 might safely 

be abandoned, indicates plainly that, at that time, there could 

not have been anything against him of a really serious 

character, and this view is confirmed by the treatment accorded 

to him by the authorities during the time which followed—a 

period of more than three years of strict discipline, as it were, 

passed under the control and guidance of a European Manager. 

The fact that he has recently appointed a retired Indian Police 

Official as his Manager undoubtedly does not render him liable 

to proceedings under section 110, and in view of what has 

happened since 1908, it is clearly not open to the Crown to 

resuscitate old incidents, even if it be assumed that there is any 

substance in them. The salutary provisions of section 110 

were enacted by the legislature with the purpose of protecting 


(1) (1866) 6. W. R Or. 18 (8) (1904) I IL. B, 81 Oalo. 788, 
(2) I L, R. 13 Oalo 520. C4) (1005) I.L B 28 All, 806, 
(5) (1905) 25 A, W, N, 84 
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society :from habitual offenders; they were unquestionably 


. never intended to be applied to coerce landlords, however 


recalcitrant they might be,to adopt methods of management 
of their estate, the efficacy of which, very indiscreetly, perhaps, 
they might not appreciate, though pressed upon them with 
the beat of intentions. Finally, I observe that it is stated in the 
seventh column of the Police Report that over 264 witnesses 
are proposed to be examined to establish the formidable catalogue 
of misdeeds imputed to the petitioner, most of which, if true 
at all, must now be matters of ancient history. The conclusion 
appears to me to be irresistible that this Court would fail in 
its duty if it did not forthwith arrest the further progress of 
these extraordinary proceedings which veritably threaten to 
be of interminable length. The Rule is, accordingly, made 
absolute and the proceedings quashed in their entirety ; the 
petitioner is discharged from his bail. 


A. T. M. Rule made absolute. 
CIVIL RULE. 


Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Holmwood. 


NUND KISHORE SING AND OTHERS 
v. 
RAM GOLAM SAHU AND OTHERS.” 


Jiecoutiou, stay of—High Ocwri — J wrisdicotion— Judgment-debtor intending to 
appeal specially to Priry Council—Jnherent pewer—Ciril Procedure Code 
(Ax V af 1808), Sec, 151. 


Per Mocherjee J.—A Court has inherent power to stay proceedings 
pursuant to its own order in view of an intended appeal, even though there 
le no express statutory provision in that behalf. 

Brij Coomares v. Ramrich (1) referred to, 

The High Oourt is competent to make an order for stay of prooeedings 
in execution of its deoree in view of an application by the judgment-debtor 
to the Judicial Committee for special leave to appeal to His Majesty in Counoi, 
The stay, however, can be granted only for a limited time, and on terms, 

Per Holmwood J.—BStay of proceedings In execution of decree, which the 
law does not expressly authorise, is not to be allowed exoept on very good 
grounds shown to the satisfacuon of the Court, 

. Per curiam. Bection 151 of the Code of Olvfl Procedure does not lay down 
any new principle, but merely declares that the Court has inherent power to make 
€ Olvil Rule No. 439 
Ro. 581 of 1908 and Privy Couno! Appeal No. 23 of jr E 
(1) (1801) 5 O. W, N.781. 
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- such orders as may be necemary for the ends of justice or to prevent abuse of the, 
process of the Court. This inherent power is not capricionaly or arbitrarily 
exeroised ; it is ekeroised ee debito fustitie, to do that real and substantial 
Justioe for the administration of whioh alone the Court exista, 


Application for stay of execution of mortgage decree by the’ 


-_ judgment-debtors. . 


k 


The petitioners were defendants in a mortgage suit. The’ 
Court of first instance dismissed the suit on the merits. On: 
appealto the High Court, that decree was reversed, and the' 
usual mortgage decree made on the 16th February 1911. The 
. defendants applied to the High Court for leave to appeal to His 
Majesty in Council. That application was refused on the roth” 
March, 1912, on the ground that the decree did not involve a 
claim to property of the value of Rs, 10,000 or upwards. The 
defendants applied to the High Court to review that order ; that! 
application was refused on the 16th April, 1912. On the yti 
July, 1912, the defendants made the present application for a^ 
stay of proceedings in execution of the decree of the High’ 
Court, for which the decree-holder bad applied to the Court! 
below on the and November, 1911. The petitioners stated in 
their affidavit annexed with the application for stay of execution‘ 
that they were taking steps to apply to the Judicial Committee for 
special-leave to appeal to His Majesty in Council, At the time! 
of the hearing of the present Rule, no appeal or application for leave’ 
to appeal to His Majesty in Council was pending. < 
Babu Upendra Nath Chatterjee for the Petitioners. - : 
Babu Kshetra Mohan Sen for the Opposite Party. C. A. VJ 
The judgments of the Court were as follows : ast 


Mookerjee J.— This Rule raises a question of first impression 
ahd of considerable importance, .namely, whether this Court 
is competent to make an order for stay of proceedings in 
execution of its decree, in view of au application by the 
judgment-debtor to the- Judicial Committee for special leave 
to appeal to His Majesty in Council. The circumstances under 
which the application has been made are not disputed and may 
be briefly stated. The petitioners were defendants in a mortgage 
suit. The Court of first instance dismisséd the suit on the 
merits. On appealtothis Court, that decree was reversed ‘and 
‘the usual mortgage’ decree made on the 16th February git.” 
The defendants applied to this Court for leave to appeal to His 
Majesty in Council, This application was refused on the 19th‘ 
March, 1912, on the ground that the decree -did not involve’ a 
cmil ato property of the value of Rs 10,000 or. upwards, The 
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defendants applied to this Court to review this order ; that 
application was refused on the 16th April 1912. The position, 
therefore, is that in so far as the Courts of this country are 
concerned, the mortgage decree has become final. On the 7th 
July, 1912, the defendants, however, made the present 
application for a stay of proceedings in execution of our decree, 
for which the decree-holder had applied to the Court below 
on the 2nd November, i911, during the pendency of the 
application in this Court for leave to appeal to His Majesty in 
Council. The present Rule was granted on the application 
of the 7th July, 1912. The petitioners state in their affidavit 
that they have taken steps to apply to the Judicial Committee 
for special leave to appeal to His Majesty in Council, and at the 
hearing before us, the learned vakil for the petitioners stated 
that the papers and costs have been transmitted to their 
solicitors in England. The decree-holders opposed the appli- 
cation on the ground that as no appeal or application for leave 
to appeal is pending in this Court or elsewhere, the Court has 
no jurisdiction to grant a stay of proceedings.. It is not disputed 
that there is no statutory provision applicable to this question ; 
indeed, the absence of a provision in this behalf is not a matter 
for surprise, because the Code of Civil Procedure does not deal 
with applications for specialleave to appeal to His Majesty in 
Council, though section 112 of the Code of 1908 declares that 
nothing in the Code shall be deemed to bar the full and 
unqualified exercise of His Majesty's pleasure in receiving or 
rejecting appeals to His Majesty in Council. The question, 
therefore, arises whether this Court is competent, in the exercise 
of its inherent power, to stay proceedings under these circums- 
tances. Section 151 of the Code does not lay down any new 
principle, but merely declares that the Court has inherent power 
to make such orders as may be necessary for the ends of justice 
or to prevent abuse of the process of the Court, The existence 
of this inherent power to do justice has been recognised from the 
earliest times, Zurro. Chunder v. Shoorodkones (1), and has been 
repeatedly affirmed: Panchanan v. Dwarkanatk (2), and Hukum 
Chand v. Kamalanand (3). Tnis inherent power is not, as has 
sometimes been supposed, capriciously or arbitrarily exercised ; 
it is exercised ex debito justia, to do that real and substantial 
justice for the administration of which alone the Court exists. 


(1) (1888) 0 W. R. 402 
D (1908) 8 0. L. J, 99 
- (8) (1904) 3 0. L, J. 87, I, L.B, 83 Qalo, 027. 
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In other words, as Mr. Justice Woodroffe puts it in Hukum 
Chand v. Kamalanand (1), the Court in the exercise of such 
inherent power must be careful to see that its decision is based 
on sound general principle» and is not-in conflict with them or 
the intentions of the legislature. It is not necessary for my 
present. purpose to formulate the :circumstances under which 
& Court will exercise its inherent power ; various instances will 
-be; found mentioned in the judgments, in Hukum Chand v. 
Kamalanand (1). Amongst obvious cases may be mentioned, 
consolidation of suits and appeals, postponement of the hearing 
of a suit pending the decision of a selected acfion, stay of cross 
suits ori the ground of convenience, enquiry as to whether all 
the proper parties: are before the Court, entertaining: an 
application of a stranger to be made, a party, the addition of a 
party, entertaining a defence in Jorma panperts, deciding one 
question while reserving another for inyestigation, -remanding a 
suit which has not been properly tried, staying the drawing up 
of the Court's own order, suspending the operation of the Court's 
order, staying proceedings pending an. appeal in a guardianship 
matter and appointing a temporary guardian ad tntertm, applying 
the principle of res /udtcaía to execution proceedings for the sake 
of finality, punishing contempt of Court committed when the 
Court is not sitting, deciding questions of jurisdiction though the 
Court is ultimately found not to bave jurisdiction over the suit, 
directing a party who has applied for leave to appeal to His 
Majesty in Council to pay costs on the dismissal of his applica- 
tion, amending decrees or orders, granting restitution in cases of 
reversal of execution sales and orders in execution proceedings, 
restraining by injunction a person from’ proceeding with a suit in 
the Small Cause Court, staying proceedings pursuant to its own 
order in view of an intended appeal, and treating an application 
for revision as an appeal and vice versa: Mahomed Wahiduddin 
v. Hakiman. (3), Tarapada v. Kamini (3), Mahadeo v. Budhat 
Ram (4, Gagu v. King Emperor (5). Let me examine the 
matter before us in the light of this principle. The decree- 
‘holders contend that the Court is not competent to grant a stay, 
because no appeal or application for leave to appeal is pending 
here or elsewhere, This argument is based on the assumption 
that the Court has authority to grant a stay, only when an appeal 
.Of an application for leave to appeal is pending. The assumption 


l (7 04) 80 I.J 67; LL, B. 88 Calo, 027 
(2) (1898) I. L.B €5 Calo 77 (4) (1904) 1. L. B, 20 Al. 858, 
(8) (1901) 1. .R, B Calo, Gé — (5) (1905) 3 AIL L. J, 178. 
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4s groundless and is negatived by Order 41, Rule 5 (2), of the 
Code of 1908, which expressly recognises the position that an 
original Court may, for a limited time, stay proceedings in 
execution of its own decree, in view of a possible appeal to a 
superior tribunal. The principle thus recognised by the 
legislature in express terms, furnishes, in my opinion, a useful 
guidance in the determination of the question, how the inherent 
power of this Court should be exercised in a matter of this 
description. That the Court has inherent power to stay 
proceedings pursuant to its own order in view of an intended 
appeal, even though there is no express statutory provision in 
that behalf, is conclusively shown by the case of Arty Coomares 
v. Ramrick Dass (1). This is one aspect of the matter. Another 
point of view is of equal, if not greater, importance. The Judicial 
Committee have laid down in JVitfyamam Dasi v. Madhu- 
sudan Sen (2), that as soon as an appeal has been admitted 
by specialleave of His Majesty in Council, the High Court is 
"vested with authority to stay execution, in the same manner as 
ifleave to appeal had been granted by the High Court itself. 
"Consequently, if the proposed application by the petitioners for 
special leave to appeal to His Majesty in Council is granted by 
the Judicial Committee, this Court will be competent to stay 
‘proceedings under the authority of the decision just mentioned. 
"The Court, therefore, ought now to act in aid of a possible order 
‘for stay that may hereafter have to be made. If the contrary 
‘view is taken, what is the result. Assume that the present 
application for stay is refused, and the decree-holders are permitted 
to sell the mortgage properties ; the application for special leave 
‘is granted by the Judicial Committee, and an application then 
made to this Court by the judgment-debtors for stay of proceed- 
ings. Are we to say that our action bas already been paralysed, 
that we are powerless to grant relief and that the application is 
infructuous. I am strongly of opinion, after most anxious 
consideration of the subject, that the Court should not tolerate 


‘such a result, and as J have shown, the position may be avoided 


'by the recognition of sound judicial principles. The decree now 
‘under execution was made by this Court, and the Court has 
'control over it, so as to enable the Court to stay proceedings in 
view of a possible appeal to ,His Majesty in Council It is fairly 
obvious that if the contention of the decree-holders were to pre- 
vail, the gravest injustice might be done to litigants. An application 


(1) (1901).5 0. W ON. 781, 
(1911) L. B, 88 L A. 74 ; L L, B, 88 Calo, 835, 
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to the Judicial Committee for special: leave to appeal to His 
Majesty in Council, must necessarily take time ; ‘distance cannot 
be annihilated, and time must be occupied, inspite of the utmost 
expedition, in the preparation and transmission of papers. 
Besides, their Lordships of the Judicial Committee do not hold 
their sittings continuously throughout the year, and weeks may 
elapse before the most diligent of suitors is able to obtain 
special leave to appeal to His Majesty in Council ; if, meanwhile, 
his properties are allowed to be sold up by the decree-holders on 
the theory that this Court is powerless to interfere, not ‘only 
may an application for stay after the grant of the special leave, 
as contemplated by the Judicial Committee in /Vtfyawmam:i v. 
Madhusudan (1), become infructuous, but the appeal admitted by 
special leave of their Lordships of the Judicial Committee may 
turn out to be wholly illusory and ineffectual. 

It cannot seriously be maintained that the grant of astay in 
any way throws doubt on the decree or weakens its effect ; the 
stay is granted on the principle that the parties should, if the 
circumstances justify the adoption of such a course, be retained in 
status quo till the validity of the decree has been tested in Mie 
Court of ultimate appeal. 

The exercise of the inherent power of the Court should thus 
be widened to aid the administration of justice and not unduly 
restricted so as to cause needless hardship to litigants and a 
possible failure of justice. I hold, therefore, that this Court-has 
authprity to grant this application. The stay, however, can be 
granted only for a limited time, and on terms, The Rule, in my 
opinion, should be made absolute and execution proceedings stayed 
till the 3oth November, 1912, and the Court below directed to 
valuethe mortgage properties and the judgment-debtors calléd 
` upon to furnish security for so much of thejudgment-debt as may 
exceed the value so determined ; if security is not furnished within 
a time to be prescribed by the Court below, the decree-holders 
will be entitled to proceed with execution of their decree. 

The Rule is made absolute on these terms, under: clause 36 of 
the Letters Patent, but there will be no order for costs. 


Holmwood J.—1 am not prepared to differ from my learned 
brother upon the general point he makes that this Court has 
inherent power to make such ordersas may be necessary for the 
‘ends of justice or to prevent abuse of the process of the Court, 
Butthere are numberless cases where the parties, come to this 
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Court asking for a relief which it is not competent for them to 
seek, and the Court does not in practice make use of its inherent 
powers tó extend a procedure, which does not apply to a particu- 
lar case, to. such a case. For instance, the Court does not 
ordinarily allow an application for revision to be treated as an 
appeal, far less does the Court go outside its own walls to deal with 
parties who have no pending litigation before it. 

To my mind the use of the inherent power in this case would 
be an abuse of the process of the Court. 

Here is a case ofa mortgage suit, valued at less than 
Rs. 10,000; which was dismissed in the Court of first instance 
but decreed on appeal to this Court on the 16th February, 1911. 
The defendants applied to this Court for leave to appeal to His 
Majesty in Council. This application was refused on the roth 
March, 1912, and the suit being of less value than Rs. 10,000 
admittedly, it must be assumed that the Bench dealing with : 
Privy Council matters held after full consideration that no subs- 
tantial pojnt of law- arose in the case. The decree of tha 
Court of thé 16th February, 1911, is therefore res judicata 
between the parties, and we cannot go into the merits of the case 
and say that thisis a case where a- stay of execution should be 
granted. 

The parties are not properly before the Court and I do not 
think they have any right to come before the Court. Their only 
remedy is to gotothe Judicial Committee for special leave to 
appeal to His Majesty in Council. Until they do this, they have 
no footing whatever for further litigation in this matter. . 

There isno question of using our inherent powers to right 
a wrong orto prevent the abuse of the process of this Court. 
We are bound to hold that the decree of this Court of the 16th 
February, 1911, which under the Rules is not obnoxious to appeal 
to the Judicial Committee, is a good and just decree and one 
which ought to be executed. 

That is the view I am prepared to hold, since in my opinion 
the applicants for special leave to the Privy Council are not 
entitled to be heard to the contrary. They are barred by the 
principle of res judicata, and, speaking for myself, I am not 
prepared to hold that the decree of 16th February 1911 was not 
a good and just decree and was not final as far as this Court is 
concerned. It isto my mind clear that it cannot be a proper 'use 
of the inherent powers of this Court to impede the execution 
of the final decrees of this Court, and I do not see why this Court 


‘Vou, XVI.) "s HIGH OOURT. 


should not use its inherent powers to help the decree-holder 
who has obtained a good decree rather than help the judgment- 
debtor who has no Zocus stand: to delay the course of justice. 

I am strougly averse to staying execution, where the law does 
not expressly authorise it, except on very good grounds shown to 
the satisfaction of the Court. 

I have never been able to see why the interests of the decree- 
holder should not be just as worthy of consideration as those of 
the judgment-debtor, and I do not feel myself either called upon 
to interfere or justified in interfering with a perfectly 
competent, good and just proceeding in execution. 

As the Rule is to be made absolute, I may say that the appli- 
cant tothe Privy Council has practically gained all he wanted, 
by this application, and I can see no objection to: adjourning the 
matter to the 30th November, which is the practical effect of the 
. order with the additional advantage to the decree-holder of the 
security ordered. 

A. T. M. Rule made absolute. 


Before Str Asutosh Mookerjee, Knight, Fudge, and 
| Mr. Fustice Carnduf, 
HARI MANDAL 


v. ey 


KESHAB CHANDRA MANNA.* 


Trensfor—Sanction—Distrin Judge, i oan transfer— Criminal Proceduro Oode. 


(Ast V af 1898), Soo, 106, Sub-seo. (8)—Bengal Cwvil Courts Act (XII 
%f 1887 ), Beo. 99 Sub-seo. (1). 

An application under sub-section (6, of section 1056 of the Oode of 
Oriminal Procedure is notan appeal within the meaning of sub-section (1) 
of section 22 of the Bengal Civil Courts Act. 

A District Judge is not competent under seotion 88, sub-section (1) of the 
Bengal Civil Qourts Act to transfer to a Subordinate Judge for disposal, an 
Application made to him under section 195, sub-section (8) of the Code of 
Oriminal Prooedure. 

Application for Revision of an order passed by.the Subor- 
dinate Judge., 

An application was made under section 195, sub-section (6) 
of the Code of Criminal Procedure, to the District Judge. The 
District Judge transferred the application to the Subordinate 
Judge for disposal, who decided the matter. 

Babu Monmotho Nath Mookerjee for the Petitioner. 
Babu Mohini Nath Bose for the Opposite party. 
* Civil Rule No. 5077 of 1911 against an order of Babu Jnanendra Nath 


duped i Sabordinate Judge, Midnapur, dated 24th August 191), confirming 
rof Babu G. O. Baru, Munmff, Tamluk, dated the 28th Janvary J811, 
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The judgment of the Court was delivered by 


Mookerjee J.—This Rule raises the question, whether 
when an application has been made to a District Judge 
under section 195, sub-section (6) of the Criminal Procedure 
Code, the application can be' transferred by him to a Subordi- 
nate Judge for disposal Sub-section (6) provides that 
any sanction given or refused under the section may be 
revoked or granted by any authority to which the authority 
giving or refusing it 1s subordinate. Sub-section (7) then pro- 
vides that for the purposes of this section every Court shall be 
deemed to be subordinate only to the Court to which appeals 
from the former Court ordinarily lie. Now section 21, Sub-section 
(2) of the Bengal Civil Courts Act, 1887, provides that an appeal 
from an order of the Munsiff lies to the District Judge. Con- 
sequently the District Judge is the authority competent 
under sub-section (6) of section 195 of the Criminal Procedure 
Code to revoke or grant a sanction which has been 
given or refused by a Munsif. The District Judge, in our 
opinion, is not competent under section 22, sub-section (1) 
of the Bengal Civil Courts Act of 1887, to transfer the 
application presented to him for disposal by the Subordinate 
Judge. That section provides that a District Judge may transfer 
to any Subordinate Judge under his administrative control any 
appeals pending before him from the decree or order of a 
Munsiff. An application under sub-section 6 of section 195 
of the Criminal Procedure Code is, in our view, not an appeal 
within the meaning of sub-section (1) of section 22 of the 
Bengal Civil Courts Act, 1887. It has not been suggested 
to us in this case that any order has been made by the 
High Court under sub-section (4) of section 21 of the Bengal 
Civil Courts Act, 1887, so as to constitute the Subordinate Judge 
the appellate authority over the Munsiff. Consequently, the 
order made by the Subordinate Judge was passed without juris- 
diction. The Rule is therefore made absolute and the order 
assailed is discharged. The District Judge will now take up the 
matter and deal with it as early as practicable. 

Since this order was passed, we have found that the view 
taken by us is in harmony with that adopted by D. Chatterjee, 


v J. and N. Chatterjee,jJ. in Ram Charan v. Tirupulla (8). 


A. T. M. Rule made absolute, 
(1) (1812) 160. W N, 645, 
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Before Sir Asutosh Mookerjes, Knight, Fudge, and 
Mr Fustice Carnduf. 


THAKUR MADAN MOHAN NATH 
v. 
BHIKHAR SAHU.* 
Deores, amend ment o/'—-Ewecution Oewri— Notloe— Civil Prosedure Code (Ax V 
of 1908), Sec. 158, 
. An order under section 152 of the Oode of iri Procedure oan be made 
In the suit {tealf, 

An execution Court must execute a decree as it stands; it cannot alter, 
vary or add to the terms of the decree ; its propriety or validity cannot be 
discumed 1n execution proceedings. 

An execution Court cannot amend a decree without notice given to the 
parties and al) the facts upon which amendment is claimed properly set ont 
and investigated. 

Appeal by the first Judgment-debtor. 

A mortgage decree was made in favour of the present 
respondent against three defendants. It directed the sale of 
the mortgaged properties ; the first defendant alone was made 
liable for the costs of the suit. An application was made for 
execution, and after the objection of the judgment-debtor had 
been overruled, execution was directed to proceed. Two of 
the judgment-debtors, the second and third, then appealed 
to the High Court and joined as parties respondents the decree- 
holder and the first judgment-debtor. At the hearing of the 
appeal, the first judgment-debtor respondent was not represented, 
but by consent of the two judgment-debtors appellants and 
the decree-holder respondent, it was directed by the High 
Court that the decree of the lower Court and the application 
for execution be amended by striking out the names of the 
second and third defendants, that as prayed by them, execution 
do proceed against the first defendant alone, and, finally that 
their rights to the property, if any, be not affected by the 
sale. In an application for execution against the first defen- 
dant alone, it was contended by the latter that the previous 
order of the High Court was not binding upon him and that 
the decree could not be amended except upon a proper 
application in that behalf to the Court which had passed the 
decree. The Subordinate Judge overruled that objection and 
proceeded to amend the decree. Hence this appeal. 7 


* Appeal from Original Order No. 415 of 1910, againat the order of Babu 
Berat Ohandra Pal, Subordinate Judge of Ranchi, dated the 21st May, 1910. 
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Mr. Sinka aud Babu Bepin Chandra Mullick E the 
Appellant. 
Babu Bepin Behary Ghose for the Respondent. 
The judgment of the Court was delivered by 
Mookerjee J.—This appeal is directed against an order 


which purports to have been made in proceedings in execution 
of a mortgage-decree, but which really- amends the original 
decree, The mortgage decree, made in favour of the present 
respondent on the 15th December 1904 against three defendants, 
directed the sale of the mortgaged properties ; the first defendant 
alone, however, was made liable for the costs of the suit. An 
application was made for execution of this decree on the 8th 
January 1909, and after the objection of the judgment-debtors 
had been overruled on the arst January, execution was 
directed to proceed. T'wo of the judgment-debtors, the second 
and third, then appealed to this Court, and they joined as 
parties respondents to their appeal the decree-holder and the 
first judgment-debtor. At the hearing of the appeal, the 
first judgment-debtor respondent was not represented; but 
by consent of the two judgment-debtors appellants and the 
decree-holder respondent it was directed by this Court that 
the decree of the lower Coart and the application for execution 
be amended by striking out from both the names of the second 
and third defendants, that as prayed by them execution do 
proceed against the first defendant alone, and, finally, that 
the rights in the property, if any, be not affected by the 
sale: whether an order of this description, whereby the degree 
was materially varied, could have been validly made on an 
appeal from an order in proceedings for execution of the original 
decree, it is not necessary for us to consider. But it is clear 
that this order does not bind the first defendant, as he was not a 
party thereto. Subsequently, on the 4th March r910, an application 
was made for execution of the decree against the first defendant 
alone. The second and third defendants entered appearance 
and objected to the execution on the ground that the decree 
had not been amended at the instance of the decree-holdér 
in the manner directed by this Court by consent of parties and 
they apprehended that the result of the execution sale, if it 
took place without a prior amendment of the decree, would be 
to affect their interest in the propery. The Court overruled the 
objection taken by these two judgment-debtors. The first 
judgment-debtor then appeared and contended that the previous 
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order of this Court was not binding- upon him and that the 
decree could not be amended except upon a proper application 
in that behalf, to the Court which had' passed the decree, The 
Subordinate Judge thought that this objection was frivolous and 
he proceeded to amend the decree. This is the order now assailed 
before this Court, and there can, in our opinion, be no room for 
controversy that the order cannot be supported. 

Under section 152 of the Code of Civil Procedure of 1908, 
clerical or arithmetical mistakes in judgments, decrees or orders or 
errors arising therein from any accidental slip or omission, may, 
at any time, be corrected by the Court, either of its own motion 
or on the application of any of the parties. It is manifest that 
an order under this section must be-made in the suit itself, But 
it has been argued for the respondent that as the Subordinate 
Judge, who had to deal with the application for execution of the 
decree, was the Judge who had made the original decree! it was 
competent to him to amend the decree even in execution 


proceedings. Weare not prepared to accept this contention. 


as well-founded. It is an elementary principle of law that an 
execution Court must execute the decree as it stands ; it cannot alter, 
vary, or add to the terms of the decree ; its propriety or validity 
cannot be discussed in execution proceedings. [Gris& Chunder v. 
Skoski Shtkhareswar (1), Udwant v. Tokhan Singh (2), Forester v. 
Secretary of State (3), Hurro v. Surut (4)) It would, in our 
opinion, be fundamentally erroneous to allow an execution Court to 
amend a decree without notice given to the parties and all the facts 
upon which amendment is claimed properly set out and investi- 
gated. The learned vakil for the respondent has finally invited us 
to embark upon an enquiry into the merits of the matter; this 
necessarily involves an investigation of the merits of the suit, and 
we must decline to accept his invitation to.persist in the 
irregular course hitherto pursued in this litigation. - 

The result is that this appeal is allowed and the order of the 
Subordinate Judge discharged as made without jurisdiction. The 
appellant is entitled to his costs both here and in the Court below. 
We assess the hearing foe in this Court at five gold mohurs. 

We desire to add that this order will not.prevent the decree- 
holder from applying to the Subordinate Judge, if he is 80 
advised, for amendment'of ,the decree. : 


A. T, M. Appeal Sinead 
(1) (1900) 1 L, R. 37 Oale. 951 (967); L, B #7 I. A4120. 
(2) (1901) I. L. B, 98 Calo. 353; L SANI 
(8) (1877) ÉL B. 8 Calo. lu; L. R. 4 L A. 187. 
(4 (1881) L L. R 8 Oslo. 832 ; L. B. 9 I, A. I. 
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Before Str Asutosh Mookerjee, Knight, fudge, and 
Mr. Fustice Carnduf. 
SINNAMAN SINGH 


v 


SHAM CHARAN OHDAR.* 


Ohota Nagpur Tenancy At (VI of 1908 B C), See 178 Sub-ssoe. (2) 
and (3 )—Time, catension of—Application, when te be mado— Beoouiing 
Cort, if oan entertain application— Mesouting Court same as trial Court. 

The appellants, who were plaintiffs landlords, obtained a decree under 
sub-section (2) of section 178 of the Ohota Nagpur Teuanoy Act of 1908, 
against the tenants respondents on the 14th May, 1909 The tenants made 
default in payment of the decretal amount within the time mentioned in the 
decree. The,decree-holders on the 29th Jane, 1000, applied for execution by 
way of ejectment, On the 8rd Augast following, the judgment-debtors 
applied for extension of time under sub-section (8) of section 178 of the 
said Act: 

Hold, that the executing Oourt, which was the Oourt which tried the suit 
and made the decree, was competant to entertain the application for extension 
of time, if it had been described as an application in the suit. 

Thakur Medan Mohan Nath v. Bhthhar Saku (1). distinguished. 

An executing Oourt cannot alter the terms of the decree. 

Whether an order for extension of time in favour of the tenant under sub- 
section (B) of section 178 of the Ohota Nagpur Tenancy Aot should be made or 
not, depends upon the cironmstanoes of the litigation, that is, upon the oiroum- 
stances disclosed at the original trial and the events subsequent, Hence the 
order can be made only by the trial Oourt 

- It fs competent to the Court to entertain an application for enlargement 
of time under sub-section (8) of section 178 of the Ohota Nagpur Tenancy 

Act, after the expiry of the period prescribed in the deoree in oohformity 

with sub-section (B) and even after the  decree-holder has applied for 

execution ; that sub-section should be liberally construed, 


Appeal by the Decree-holders. 
The material facts are stated above. 


Babu Lalit Mohon Mukeryes for the Appellants. 
_No one appeared for the Respomdent. 
The judgment of the Court was delivered by 


Mookerjee J.—The question of law raised inthis appeal 
depends for its solution upon the true construction of sub-sections 
(2) and (3) of section 178 of the Chota Nagpur Tenancy Act, 
1908. Sub-section (2) provides that in all cases of suits for the 


*A from Appellate Urder No. 258 of 1910, against the deoision of 
D. H. Kingsford, . District Judge of Haxarbagh, dated the 28rd 
February, 1910, affirm that of Babu Asutosh Qhatterjee. Munsiff of 
Haxaribagh, dated the 8rd August, 1909. 


(1) (1912) 16 C. L. J. 517. 
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ejectment of a -non-occupancy raiyat for non-payment of arrears 
of rent or for the cancelment ofa,lease for non-payment of 
arrears of rent, the decree shall specify the amount of the 
arrears, and if such amount together with interest and costs of 
the suit be paid into.Court within thirty days from the date of 
the final decree, the decree shall not be executed. Sub-section 
(3) provides that: the Deputy Commissioner may for special 
reasons to be recorded in writing extend the period of thirty 
days mentioned in sub-section (2). .The appellants, who were 
the plaintiffs landlords in the Court below, obtained a decree 
against the respondents on the 14th May 1909 which was ‘drawn 
up in accordance with the provisions of sub-section 2 of section 
178. The tenants made default in the payment of the decretal 
amount, and the result was that on the z9th June 1909 the 
decree-holders applied for execution by way of ejectment. On 
the 3rd August following, the judgment-debtors applied for 
extension.of time under sub-section.(3) That application was 
granted and the decretal amount as directed by the Court was 
deposited. The amount was subsequently received by the 
decree-holders under protest. On behalf of the appellants, 
the validity of the order has been challenged on three grounds, 
namely, frst, that the application for extension of time could not 
be entertained by the Court executing the decree ; second/y, that 
it could not be entertained after the expiry of the time prescribed 
by the decree for-payment of the arrears ; in any event, it could 
not be entertained after the application for execution had been 
made Hy the decree-holder ; and, thsrd/y, that time was extended 
by the Court for reasons not sufficient, in law. 

With reference to the first ground, it has been urged that 
a Court executing a decree is bound to execute it as it stands and 
can in no way alter or interfere with its terms. In support of 
this proposition, reliance has been placed upon the cases of 
Mahant Jshkwargar v. Chudasama Manabhat (1), Patloji v. 
Ganu (2), Bhugwan Das v. Hazi Abu Ahmed (3) and Maka 
Pershad Singh v. Surendra Mohan Singh (4). This contention is 
clearly well-founded ; and the proposition admits of no dispute 
that a Court of execution cannot alter the terms of the decree. 
In fact, this view was adopted by this Court in the case of 
Sankur Singh v. Huree Mohun (5) which turned upon the 


(1) (1888) I. L. R 18 Bom. 108, 
(3) (1890) L L, R, 15 Bom. 870. (4) (1907, 9 C. L. J, 388 
(8) (1901) I. L, B. 16 Bom, 968 (5) (1874) 33 W. B. 444. 
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construction of section 52 cf Act VIII of r869 (B.C.) correspond- 
ing to section 178 of the Chota Nagpur Tenancy Act, 1908. 
But although the argument is well-founded, it is, in our opinion, 
wholly unsubstantial. The Court executing the decree was the 
Court which had tried the suit and made the decree. It has not 
been disputed, and, in view of the provisions of sub-section 3 of 
section 178 of the Chota Nagpur Tenancy Act, 1908, it cannot 
be disputed, that the application could have been entertained 
by this very judicial officer if it had been described‘as an 
application in the suit. It would, therefore, serve no useful 
purpose to hold that the application was improperly entertained, 
and it would be an idle formality to send back the case for 
consideration by the same officer in the course of the suit he 
had tried. The decision in Thakur Madan Mohan Nath v. 
Bhikhar Saku (1) is distinguishable, as there the decree was 
altered in execution by a Court of appeal, by consent of some 
of the parties and in the absence of other parties prejudiced by 
the variation. No doubt, as pointed out by this Court in the 
cases of Rao Banes Ram v. Prannath Shaka (2) and Pareshnath 
Ghose v. Kristo Lall Dutt (3), a matter of this description ought 
to be considered by the Court which has tried the suit, because 
whether or not the order for extension of time should: be made 
‘in favour of the tenant: depends upon the circumstances of the 
litigation, that is, upon the circumstances disclosed at the 
original trial and the events subsequent. It is thus fairly 
obvious that the order can be made only by the trial Court. 
But, as a matter of fact, in the case before us, the order bas 
been made by that'Court ; only, it has been recorded in the 
order-sheet, not of the original suit but of the execution case. 
We are, therefore, of opinion that effect ought not to be given 
to the first contention of the appellants. 


' With reference to the second ground, it has been urged 
tbat an application for extension of time under sub-section (3) 
of section 178 must be made before the time has expired, and, 
in any event, before an application for execution has beeri 
presented. The learned vakil for the appellants, who has 
"addressed to the Court a very able and forcible argument on this 
part of the case, has contended that upon the expiry of the time 
prescribed by the decree, the tenancy is forfeited, and a valuable 
right accrues to the landlord to re-enter upon the premises ; 


(1) (1913) 16 C. L. J. 517. 
($) (1873) 18 W. B. 418. (8) (1874) 28 W, R. 50 
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that right, it has been suggested, ought not .to be taken away 
for the benefit of the defendant who has failed totarry out the 
order of the Court and has not been diligent enough to make 
au application for extension before expiry of the prescribed time. 
' But we are of opinion that a narrow construction ought not to be 
placed upon the terms of sub-section 3 of section 178. It may be 
observed that the sub-section does not specifically prescribe the 
limit of time within which an application for extension of time 
may be made; in fact, the sub-section authorises the Deputy 
Commissioner to extend the time even without an application. 
As was explained by Mr. Justice Banerjee in the case of 
Bodh Narain v. Mahomed Moosa (1), where a question arose 
as to the interpretation of section 66 of the Bengal Tenancy Act, 
which corresponds to section 178 of the Chota Nagpur Tenancy 
Act, 1908, as ejectment for non-payment of rent is in the nature 
ofa penalty or forfeiture, the provision for extension of time 
for payment to avoid the penalty of forfeiture is a remedial 
. provision and should be construed liberally so as not to restrict 
the remedy and make it inapplicable to cases to which it ought 
obviously to ‘oxtead.” It was further pointed out by the same 
learned Judge that the section authorises the Court for special 
reasons to extend the period and there is no reason why 
we should interpolate words.so as to limit the power of the Court 
to make an order for enlargement of time. It is, indeed, 
concievable that needless hardship may be caused to litigants 
if the contention of the appellants were to prevail. For instance, 
if thé defendant, by reason of accidental circumstances over 
which he has no control, finds it impossible, inspite of his 
diligence, to deposit the decretal amount on the last day of the 
prescribed period, he may be driven to make an application 
for extension of time on the day following by reason of adverse 
events which he had not foreseen and which made it impossible 
for him to carry out the direction of the Court. There is no 
good reason why the section should be narrowly interpreted 
so as to exclude relief in such a case. We are not prepared to 
accept the contention of the appellants ; and in the view we take, 
we are supported by the principle which underlies the decisions 
of their Lordships of the Judicial Committee in Rajah AH v. 
Amir Hossein (2), Badri Narain v. Sheo Keor (3) which were 
applied by this Court in the case of Golab Chand v. Balravia 
Ramamurt Koer (4). We hold, therefore, that it was competent 
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to the Court to entertain an application for,enlargement of time 
under sub-section 3 of section 178 after the expiry of the period 
prescribed in the decree in conformity with sub-section 2, 
and even after the decree-holder had applied for execution. 
The second contention of the appellants must consequently be 
overruled. 


With regard to the third contention, we are unable to 
hold that the Court of first instance exercised its judicial 
discretion improperly, The Court pointed out that the 
defendant was a permanent tenure-holder and had offered 
to the pleader for the decree-holder to pay the money on the 
23rd June 1909, some days before the application for execution 
was made. In view of this circumstance, the Court held that 
an order for extension might properly he made under 
sub-section (3), and that view has been affirmed by the Judicial 
Commissioner on appeal. It is impossible for us to bold. that 
there has been such a flagrant abuse of judicial discretion as to 
justify the interference of this Court as a Court of appeal. 


The result is that the order of the Court below is affirmed 
and this appeal dismissed. 
A. T. M. Apteal dismissed, 


Before Sir Lawrence y enkins, K. C. 1. E. Chief Fusitce, and 
Mr. Fustice IN. Chatterjee. 


GANGA PROSAD SINGH AND OTHERS ; 
v. 
PARGASH SINGH AND OTHERS. 


Raronno Salo Law (Ao XI of 1859)—Rorenus salo—Intention to ssH— Wis- 
description in sale notifoation, if vitiatet sale—Hevenue wnit—CVollector, 
power of—Part of a Reronus wait, if may be sold —Buit for possession ef 
a part of a tousi, a revemic «nii. 

A Collector has not an innste power to sell; his power to sell is that 
which is vested in him by the Legislature; and he is entitled to sella 
revenue unit, in its entirety, whether it bean estate, or a share, and nothing 
lem He is not entitled to dismember that revenue unit for the purposes 
of realization of arrears, 

When the Collector has power to sell only a revenue unii, & touszi and 
intends to sell that revenue unit, the fact that there may be a misdescription 
in other perta of the notification for mle, does not entitle any one to my 
that the mle has not the effect of paming the whole of the revenue unit, 

* Appeal fram Appellate Decree No. 471 of 1909, against a decree of ©. wW. 


E. Pittar, Eeg District Judge of Patna, dated the 28rd December 1908 reversing 
that of Babu Bajkishore, Munsiff of Behar, dated the 91st July 1908, 
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the tous!, although it may bea véry good ground for impugning the sale on 
the ground of trregulanty. ! 

Appeal by the Plaintiff. 

Suit for recovery of possession of a village-or a share in 
iton the ground that though the village formed an integral 
part of the revenue unit, Touzi No. 134-6, in respect of which 
there were arrears, in fact it did not pass on the revenue sale 
of the touzi for its arrears. 


The facts of the case appear from the judgment of the 
District Judge which 1s as follows :— 


"In Mehal Gopalpur, bearing Towzi No. 134, a separate 
account was opened under the Revenue Sale Law in respect 
of 5 pies odd of Mouza Makanpur and 11;pies of Mouza Kawai. 
It is important to bear in mind that though the share of 
revenue was payable in respect of shares in two different Mouzas 
there was only one separate account. The plaintiff respondents 
set up a claim to the share in Mouza Kawai on the ground 
that it-belonged to them and had not been sold under the 
Revenue Sale Law when the share of Mouza Makanpur was sold 
for arrears of revenue under section 13 of the Act. The lower 
Court found in their favour and the defendants have preferred 
this appeal. The only question in this appeal is what was in 
fact sold by the Collector. 


The respondents rely on the notification and other papers 
connected with the sale as indicating that only the share in 
Makanpur was sold, because in the specification of the share 
to besold and the name of the proprietor of the property to be 
sold, only that Mouza and the name of its registered proprietor 
are mentioned. In my opinion this is not a sufficient ground 
for such a view. In the first place the Collector had no power 
to sell anything less than the whole share covered by the 
separate account, and in the next place any arrears due must 
have been for the purposes of the revenue law due in respect 
of Kawai equally with Makanpur, aud further the notification 
stated the number of the separate account as well as of the Towzi 
which was in arrears and specified correctly the sadar jama 
of the share. The mention of only one Mouza and one proprietor 
was, therefore, although incomplete as a full description, 
sufficient to indentify the share, especially when taken along 
with the number and sadar jama of the share, and the defect 
if it can be considered a defect, was not of a nature to mislead 
either the Collector, or the proprietors or intending purchasers. 
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I see no reason therefore to doubt that the Collector intended 
to sell the share comprising both Mouzas and that tbe sale 
did in fact pass the proprietary interest in both Mouzas in respect 
of which the separate account stood. That being so the suit 
should have been dismissed." The appeal is accordingly decreed 
with costs in both Courts. l 

Babu Ganesh Dutt Singh for the Appellants. 

Babus Biraj Mohan Mojumdar and Chandra ‘Sekhar Prasad 
-Singh for the Respondents. 

The following judgments were delivered by the Court. 


: Jenkins 0. J.—T he occasion of this appeal is a sale under 
the Bengal Land Revenue Sales Act of 1859, and though there 
has been much and prolonged discussion, the matter appears 
to me to admit of a very simple and short solution. l 

The facts are not in dispute and I need not recite 
them. The plantiff's grievance is that he is kept out of possession 
of a certain village and is wrongly kept out, inasmuch as the 
defendants erroneously claim to be entitled to that village by 
virtue of the revenue sale to which I have alluded. The 
plaintiff's case is that though this village or a share in it to 
which he is entitled is an integral part of the revenue unit, in 
respect of which there were arrears, in fact it did not pass on 
the revenue sale. Notwithstanding the argument that has been 
addressed to us I still think, as I did at the outset, that the 
Collector could only sell the revenue -unit, in its entirety. A 
Collector has not an innate power to sell :—This power to sell 
is that which is vested in him by the Legislature : and, as I 
read the provisions of the Legislature, he is entitled to sell a 
revenue unit, in its entirety, whether it be an estate or a sbare, 


and nothing less. He is not entitled to dismember that revenue 


unit for the purposes of realization of arrears. I agree that 
that is not necessarily conclusive of this case, but it throws a 
flood of light on it, for it justifies the finding ofthe lower 
appellate Court which I think we should accept as final that 
in this case it was the intention of the Collector to sell this 
revenue unit, in other words, Touzi No. 134-6. If then his 
only power was to sell Towzi No. 134-6, and it was his intention 


to sell that .revenue unit, the fact that there may have been 


a misdescription in other parts of the notification, does not entitle 
the -plaintiff to succeed in this suit. It may have been a very 


-good ground for impugning the sale on the ground of irrégularily. 


But the plaintiff repudiates the idea that this is the nature 
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of this suit, and this he had to do to escape from the answer 
furnished by section 33 of the Act. But inasmuch as this 
is not a suit that inipugns the sale but merely contends that 
the sale had not the effect of passing the whole of touzi 
No. 134-6, in view of the finding of the District Judge, the 
suit must fail, ` - 

On these grounds I would confitm the decree with costs 
payable to defendant No. 4; the costs of defendant No. 5 have 
already been provided. 

Chatterjee J.—I agree. 


H. P. C. ^ Appeal dismissed. 
Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. pusica 
Beackcroft. $ 
BHICHA RAM SAHU | | 
v. 


BISHAMBHAR NATH SAHL* 


Mortgage — Immosablo property situate outside Chota Nagpur—Disqualixed 
propristor—Okota Nagpur Emcwmbered Hetates Aot d qf 1876 B.C), 
ado pe af — Applicability — Administration sii 

Ths Ohota Nagpur Eatato Act has no application to land outside Ohota 

Nagpur, and the privilege enjoyed by a mortgagee from the ‘disqualified pro- 

prietor in respect of suoh land to enforce his rights in a Qourt of ordinary 

ofvil Jurisdiction, has not been abrogated or struck at by any of the provisions 

of the statute, » i 

The scope of the above Act is limited by political and administrative 
considerations which underlie it,- The effect af the Aot is to confer rpecial 
privileges upon a particular class of persons, who are described as holders of 

, land in Ohota Nagpur. One of the privileges ia that the question of liability 

for their debts and the mode of their satisfaction -are determined not by the 

regular Oourt but by the Manager. A statute of this desoription, whioh 
abridges the jurisdiction of the oivil Oourta, must be strictly construed. 
The Ohota Nagpur Hnoumbered Estates Aet oreates & sort of gdminisira- 

‘tion of immovable estate of the debtors, in some respécts resembling that 

pursued in an administration suit, but with this material difference that 

whereas in an administration suit, the satisfaction of the claims of the-ereditors 
is primarily in view, in proceedings under the Act, the protection of the debtor 
and the preservation of his estate as far as practicable in spite of its enoum- 
bered condition, is the main solioitude of the authorities concerned, 

Appeal by the plaintiff. 

Suit to enforce a mortgage security. 

The first defendant executed a mortgage in favour of the 


plaintiff on the 21st October, 1902. On the 17th August igos, 


wn ow w 
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the mortgagor was declared a disqualified proprietor under the 
Chota Nagpur Encumbered Estates Act and his estate was vested 
ina Manager appointed under section 2 of that Act. Asthe 
mortgaged property was situate in the District of Shahabad 
beyond the limits of Chota Nagpur, the plaintiff, on a notice 
from the Manager, objected that the Chota Nagpur Estates Act 
could not affect his claim under the bond. The Deputy Com- 
missioner referred the plaintiff to the civil Court for the 
determination of this objection. The plaintiff thereupon 
commenced the present action. The lower Court dismissed the 
suit on the ground that the suit was barred by the provisions of 
the Chota Nagpur Estates Act. Hence this appeal. 

Dr. Rash Behary Ghose, Babus Lachmi Narain Singh and 
Sarat Chandra Mukerji for the Appellant. 

Mr. G. H. B. Kenrick, K. C. ( Advocate- General), Babus 
Ram Charan Mitra, Umakalk AUREN and Srz Chandra 
Chowdkry for the Respondent, 

C. A. V. 

The judgments of the Court were as follows : 


Mookerjee J.— This appeal is directed against the decree 
of dismissal in asuit to enforce a mortgage security executed 
by the first defendant in favour of the plaintiff on tbe zīst 
October 1902. On the 17th August 1905, the first defendant 
was declared a disqualified proprietor under the Chota Nagpur 
Encumbered Estates Act, 1876, and his estate was vested in a 
Manager appointed under section 2 of that Act. In answer 
to a notification issued by the Manager, the plaintiff preferred . 
his claim before him on the 4th January r906. On the 16th- 
August 1906, the Manager determined that he was entitled 
to realise Rs. 6,843 on the bond and stated that an effort would 
be made to pay off his dues. The plaintiff, however, objected 
that Act VI of 1876 could not affect his claim under the bond, 
as the mortgaged property lay in the District of Shahabad 
beyond the limits of Chota Nagpur. The Deputy Commissioner, 
on the 24th October 1906, referred the plaintiff to the civil 
Court for the determination of this objection. The plaintiff 
thereupon commenced the present action on the 19th September 
1907 in the Court of the Subordinate Judge of Arrah to realise 
his dues by sale of the mortgaged properties. The defendant, 
represented by the Manager, disputed the amount due and 
urged that the suit was barred by the provisions of Act VI 
of 1876. The Subordinate Judge has given effect to the latter 
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objection and has dismissed the suit. On the present appeal, 
the question in controversy is, whether under Act VI of 1876 a 
vesting order can be made in respect of land lying beyond the 
limits of Chota Nagpur. On behalf of the appellant, reliance 
has been placed upon the case of Ardhya Nath Chowdhury v. 
Keshub Chandra Mukherjee (1), but it has not been disputed 
that the weight of that decision as a binding authority is 
diminished by the fact that the Court based its conclusion 
upon admission of counsel, Reference has also been made to 
the view taken by the Board of Revenue as tothe scope of the 
Chota Nagpur Encumbered Estates Act. But even if it be 
assumed chat the interpretation placed upon the statute by the 
Board of Revenue is admissible on the question of its true 
construction, no assistance is derivable from that quarter, because 
the Board of Revenue has held contrary views on the subject 
at different times; the earlier view was in favour of the 
contention of the plaintiff; its later pronouncement supports 
the contention of the defendant. Under these circumstances, 
the scope of the Chota Nagpur Encumbered Estates Act must 
be determined from an examination of its provisions. 

It is well known that the Chota Nagpur Encumbered Estates 
Act was modelled on the Oudh Talukdars Relief Act 1870. 
The preamble states that the object of the statute was to provide 
for the relief of holders of land in Chota Nagpur, who may be 
in debt and whose immovable property may be subject to 
mortgages, charges and liens. This is further emphasised by the 
provifion in section 2 that where a holder, who has entered 
upon a course of wasteful extravagance likely to dissipate his 
property, seeks the protection of the statute, the Lieutenant- 
Governor shall not assent to the application of the „Act in his 
case, unless such holder belongs to a family of political or social 
importance or the Lieutenant-Governor is satisfied that it is 
desirable in the interests of the tenants of such holder that his 
consent should be given. The scope of the statute, therefore, 


islimited by political or administrative considerations which 


underlie it, and it must be clearly made out that the statute was 
intended to have operation not only.in respect of land in 
Chota Nagpur but in respect of all land wherever situated in 
British India, provided it was owned by a holder of land in 
Chota Nagpur of the class mentioned, It may be conceded 
that the introductory words of section 2, namely, "any holder of 
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immovable property " are of great generality, but the appli- 
cation of these words is obviously limited by the preamble and 
also by the expression |which follows, namely “the Deputy 
Commissioner within whose jurisdiction , any such property. 
belonging to such holder is situate." This latter expression . 
plainly indicates that the statute was intended to apply to 
immovable property in Chota Nagpur, because there is no 
Deputy Commissioner in a Regulation District. Much stress 
was laid on the provisiou in section 2 whereby the Commissioner 
is authorised to vest in the Manager the management of the 
whole or any portion of the immovable property of the 
holder of or to which the holder is then possessed or entitled, 
in his own right, or which he is entitled to redeem. This 
provision, it was contended with much force, had an absolutely 
unrestricted scope, and was comprehensive enough to include 
land in any part of British India. Reference was made in 
this connection to the first clause of section 3 which describes 
the effect of a vesting order, namely, that all proceedings pending 
at the time of the publication‘of the order in any civil Court 
in British India dr in any ‘Revenue Court in Bengal in respect 
of the debts or liabilities to which the holder is subject shall 
be barred. The first clause of section 3 dogs not, in my opinion, 
assist the contention of the respondent; ‘what is barred is a 
proceeding in respect of the debts or liabilities to which the 
holder is subject, which, as is plain from section 2, are differentiated 
from the debts and liabilities with. which his immovable 
property is charged. Nor.does the third clause, of section 3, 
upon which reliance was placed, really avail the respondent ; it 
exempts the immovable property of the holder. from attach- 
ment or sale under process of. any civil Court in British India 
or any revenue Court iu Bengal, for or in respect of the debts 
and liabilites to which the holder was personally subject before 
the publication of the vesting order. This exemption clearly. 
applies only to property vested in the Manager and does 
not throw any light upon the question now in controversy, 
namely, what property can be validly vested in the Manager 
under the statute; on the other hand,.there_are provisions 
in the statute which plainly indicate its limited scope. 
Sections 6, 7, 8 and 9, which find a place in the fourth part 
of the Act, on settlement of debts, deal with the. procedure; to 
be followed by the Manager in the determination of debts 
and enquiry into consideration for leases and grants. Section 
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Io provides for an appeal from the decision of the Manager. 


to the Deputy Commissioner within whose jurisdiction 
the property is situated. If we were to accept the 
contention of the respondent, the Manager might be called upon 
to decide a question under section 9 in respect of property situated 
in any part of British India not within the jurisdiction ofa 
Deputy Commissioner; in sucha contingency, the provision 
for appeal in section Io would be obviously illusory. Again, 
section 16 which confers on the Manager the powers possessed 
by the holder for the purpose of realising and recovering the rents 
and profits, also entitles him to recover property in the possession 
ofa mortgagee or conditional vendee by an application to the 
Court of the Deputy Commissioner within whose jurisdiction, 
such property 1s situated. Here, again, if the contention of the 
respondent is well founded,the summary remedy provided 
must prove entirely unavailing in respect of land situated in 
Regulation Districts, In my opinion, sections 10 and 16 plainly 
indicate that the framers of the statute had in view its application 
toland situated in Chota Nagpur and not inany other part 
of British India, Reference may also be made to section 323 
which saves the jurisdiction of Courts in Chota Nagpur in res- 
pect of suits relating to the succession to or claims of maintenance 
from land brought under the operation of the statute. Here, 
again, it is difficult to appreciate why the jurisdiction of Courts 
in Chota Nagpur alone should be saved in this manner; if the 
view maintained by the respondent is well-founded, the questions 
mentioned may arise in respect of land situated in any part of 
British India; and if the framers of the statute had this 
contingency in view, they would have inserted a saving clause of 
a more comprehensive character, applicable in terms to all civil 
Courts in British India. It may be observed incidentally that 
the Áct contemplates in various places, for instance, in sections 
9 and ro, that the Deputy Commissioner himself may be appointed 
the Manager; to say the least,it seems improbable that the 
Legislature should have considered it likely that an official of the 
rank of Deputy Commissioner should undertake the manage- 
ment of an encumbered estate scattered in different parts of 
British India. In my opinion, the internal evidence furnished 
by the provisions of the statute points unmistakeably to its 
restricted scope. As Mr. Justice Ricbardson observed in 
Mathewson v. Ram Kanai Singh (1), the Act is not scientifically 
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drawn, but is a rough and ready measure applicable to a 
backward part of the country. Its provisions, as Mr. Justice 
Pigot pointed out in Kameshar Prasad v. Bhtkhhun Narain (1), 
were intended to afford relief to holders of land in Chota 
Nagpur who might be in debt and whose land might be 
subject to charges ; it created, therefore, a sort of administration 
of the immovable estate of the debtor, in some respects 
resembling that pursued in an administration suit, but with 
this material difference that whereas in an administration suit, the 
satisfaction of the claims of the creditors is primarily in view, in 
proceedings under this statute, the protection of the debtor and 
the preservation of his estate as far as practicable inspite of its 
encumbered condition, is the main solicitude of the authorities 
concerned. In view of this fundamental difference, I am unable 
to accept the analogy suggested by the learned Advocate- 
General between a proceeding under the statute, and a proceeding 
for administration where the property to be administered may 
lie outside the jurisdiction of the administering Court. As Mr. 
Justice Pigot observed, the Act is so framed as to render it not 
easy to construe, But an examination of its various provisions, 
furnishes, to my mind, ample indication that the Legislature 
had in view their application only to lands in Chota Nagpur. 
The wider application claimed by the respondent would lead us 
into obvious difficulties and would be contrary to the well-settled 
canon that statutes which confer exceptional exemption and 
privileges, correlatively trenching on general rights, are subject 
to the principle of strict construction: A. v. Hull Dock. Coy, (2) 
Brunsksll v. Watson (3). The effect of the statute is to confer 
special privileges upon a particular class of persons who are 
described as holders of land in Chota Nagpur. One of these 
privileges is that the question of liability for their debts and the 
mode of their satisfaction is determined not by the regular 
Courts but by the Manager. A stacute of this description, 
which abridges the jurisdiction of the civil Courts, must be 
strictly construed ; and in the absence of a statutory provision, 
which expressly or by necessary implication, lays down that the 
Act applies to all lands in British India owned by holders of 
land in Chota Nagpur, I must decline to give the statute so 
extensive an application. Iam not impressed by the difficulties 
which, it has been suggested, may follow the view I propose 
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to take; the question of management of the property, if any, of 
the disqualified proprietor beyond the limits of Chota Nagpur 
certainly does not present any formidable difficulty ; nor, so far 
as I can see, is any especial embarrassment likely to be created 
by the cessation of the power ofthe proprietor to enter into 
contracts which involve a pecuniary liability. To my mind, it isa 
sound and reasonable interpretation of the statute to hold that 
it has no application to land outside Chota Nagpur and that the 
privilege enjoyed by a mortgagee from the proprietor in respect 
of such laad to enforce his} rights in a Court of ordinary civil 
jurisdiction, has not been abrogated or struck at by any of the 
provisions of the statute. p 

The result is that this appeal must be allowed, the decree of 
the Subordinate Judge discharged and the case remanded to 
him for trialon the merits. The appellant is entitled to his 
costs in this Court; and under section 13 of the Court Fees Act 
we direct that the amount of Court-fee paid on the memorandum 
of appeal to this Court be refunded to him. 

Beachoroft J.—The only question for consideration in this 
appeal is, waecher the Chota Nagpur Encumbered Estates Act 
VI of 1876 applies to land lying. outside of Chota Nagpur or 
whether its operation is limited to land lying within that area. 

The question is practically one of first impression, for 
though it has once been considered by this Court in the case of 
Ajodhya Nath Chowdhury v. Keshub Chandra  Mukeryee (1), the 
deciston in that case appears to have been based on the admis- 
sion of learned vakils who appeared for the respondents and on 
a noté in the Encumbered Estates Manual of the Board of 
Revenue, a note which no longer finds a place in that Manual. 
The case must, therefore, be considered entirely on the provisions 
of the Act itself. But before proceeding to a consideration of 
those provisions, it may be observed that the Act is political in 
its origin and exceptional in its nature, the object of it 
apparently being to preserve the old families and estates of 
Chota Nagpur. . | 

The Act is described as “an Act to relieve certain land- 
holders in Chota Nagpur " and the preamble begins “ whereas 
it is expedient to provide for the relief of holders of land in 
Chota Nagpur.” With section 2 begins Chapter II and the 
effective part of the Act. This Chapter deals with a vesting 
order and the effect of such an order. Section 2 provides that 
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"whenever any holder of immovable property or, when any 
such property belonging to such holder has been attached in 
execution of a decree of a civil Court, the Deputy Commissioner 
within whose jurisdiction such property is situate applies in 
writing to the Commissioner requesting that the provisions of 
the Act be applied to his case, the Commissioner may appoint an 
officer (hereinafter called the Manager) and vest in him the 
management of the whole or any portion of the immovable pro- 
perty of or to which the said holder ıs then possessed or entitled 
in his own right." Section 3 provides that on the publication 
of an order under section 3, (1) all proceedings pending in 
any civil Court in Briidsh India in respect to the debts and 
liabilities stated in the application shall be barred and all processes, 
executions and attachments for or in resoect of such debts and 
liabilities shall become null and void, (2) the holder of the said 
property shall not be liable to arrest for the debts and liabilities 
and his movable property shall not be liable to attachment or 
sale under process of any civil Court in British India, and (3) the 
holder of the said immovable properry shall be incompetent to 
deal with the immovable property and incapable of entering 
into any contract which may involve him in pecuniary liability. 
It is obvious that the opening words of section 2°“ whenever any 
holder of immovable vroverry” cannot be of universal applica- 
tion, but can refer only to such nolders of property as are 
described in the preample, vés., holders in Chota Nagpur. It is 
also obvious that the word "property " in the clause referring 
to the application to be made by the Deputy Commissioner can 
only refer to land in Chota Nagpur. It, therefore, follows that the 
application for a vesting order can originate only when made by 
a holder of land in Cnota Nagpur, or when land in Chota Nagpur 
has been attached in execution of a decree of a civil suit. 

Any difficulty that is to be felt in a consideration of thé 
question before us arises from the words......" the Commissioner 
may vest in him (f. e, the Manager) the management ‘of the 
whole or any portion of the immovable property of or to which 
the said holder is then possessed or entitled." The words as they 
stand appear to be subject to no limitation, nor is any clause to 
be found in the Act which in terms limits the vesting order to 
property in Chota Nagpur. And if the vesting order covers all 
immovable property of the holder whether lying within or with- 
out Chota Nagpur, proceedings in the civil Courts to enforce 
liabilities with which any of the property is charged are barred. 


Vou; XVL] ^ "HIGH COURT. 


The learned Advocate-General, who appears for the res- 
pondent supports his contention that the words above quoted | 


in regard to the vesting order are of unlimited application, by 
drawing a parallel between proceedings under this Act and a 
scheme for the administration of an insolvent's estate and he 
endeavours to support the parallel by reference to the cessation 
of contractual power or power to alienate the property, in the 
holder, which is one of the consequences of a vesting order. 
Now there is a fundamental difference between a scheme for 
the management of an estate under this Act and a scheme 
of administration in insolvency. A scheme of the latter class 
is for the benefit of the insolvent's creditors, while proceedings 
under the Áct are for the benefit of the disqualifed proprietor 


and can by no stretch of imagination be considered to be for’ 


the benefit of creditors. In the next place if the vesting order 


can apply only to property within Chota Nagpur, it follows as 


a necessary ‘consequence that the cessation of power to 
alienate can also apply only to such property. And so far as 
there is an absolute cessation of contractual power it is to be 


noticed that the disability applies only to contracts which may' 


involve the holder in pecuniary liability. - The contracts referred 
to cannot include transactions ofthe nature of mortgages, for 
such are included in clause (a) of sub-section 3. The practical 
effect then is that if land outside Chota Nagpur cannot be 
included in the vesting order, there is no disability imposed 
on the holder to deal with such land and the basis of the 
argument of the learned Advocate-General is removed. 

Though there is no clause limiting in express terms the 
application of the vesting order io property lying within Chota 
Nagpur, there are two sections in the Act which indicate that 
only such property is to be dealt with under the Act. Section 
:1o which provides for appeals against orders passed’ under 
sections 6, 7, 8 or g provides that they shall ~ lie to the Deputy 
Commissioner ‘' within whose jurisdiction the property is 
situate,” the same phrase which occurs in section 2. This 
section clearly contemplates the possibility of land of a disquali- 
fled proprietor lying in more districts than one, but the words 
“Deputy Commissioner” ‘can apply only to’ the principal 
Revenue Officer of the Non-Regulation districts of Chota Nagpur, 
and not to officials in the Regulation Districts. The same 
words occur in section 16, the section which enables the Manager 
to obtain possession of property in the possession of a mortgagee 
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or conditional vendee, by application to the Deputy Commis- 
sioner. It is evidently intended that the Manager should be 
enabled by this section to obtain possession of any property 
the management of which has been vested in him, yet the 
section provides a procedure for doing so, which is applicable to 
Chota Nagpur alone. The language in these two sections seems 
to exclude the idea that it was ever contemplated that the 
provisions of the Act should be applied to land lying outside 
Chota Nagpur, and in the case of an Act of such exceptional 
nature as the Act under consideration, an Act the provisions 
of which are framed solely in the interest of a small class in 
derogation of all the ordinary rights of creditors, its provisions 
must be construed strictly, and the ordinary rights of creditors 
must not be interfered with unless the Act provides in plain 
and unequivocal terms that they shall be. 

Finally section 23 seems to point to the same conclusion. 
It saves the jurisdiction of the Courts in Chota Nagpur in 
respect of suits relating to the suceession to or claims of main- 
tenance from any immovable property “brought under the 
operation of this Act," If it was intended tbat land outside 
Chota Nagpur should be brought under the operation of the 
Act it is not clear why the jurisdiction of Courts in Chota Nagpur 
alone should be saved. 

A question of practical difficulty b perhaps arise in 
connection with section 2 in so far asit bars pending suits in 
respect of the holders of debts and liabilities. For though in 
so far as such liabilities were a charge on property outside 
Chota Nagpur the section might not bar the enforcement of 
the charge in the property, the holder’s personal liability 
could not be enforced in any civil Court. No such question 
however arises in the present case for the suit was not pending 
at the time of the publication of the vesting order. Nor will 
any difficulty arise under sub-section 3 (b) for the words “ such 
property" in that clause must refer to the propery in the 
vesting order. 

I would, therefore, allow this appeal with costs and remand 
the case to the Subordinate Judge for decision on the merits, 
on the footing that no property outside Chota Nagpur is affected 
by the provisions of the Act. 


A, T. M. Case remanded ; Appeal allowed. 


~ — 
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Before Sir Lawrence Fenkins, K. C. 1. E., Chief Vustice and 
l ' Mr. Fustica N. Chatterjee. 


HEM CHANDRA SARKAR. 
v a 


LALIT MOHAN KAR AND orHERS* 1913. 


^ Butt for enforcement of mortgage—Morigags bend, excouted by mother of ra 7. 
infants, who was thelr guardián appointed wnder the Aci— Guardians and — 
Wards Act ( VILI of 1890), Secs. 99, S0— Permission to mortgage not obtainsd 

from the District Judgo-— Mortgage, toid or roidablo—Kwecution of bond by 

guardian, not expressly for infants, If and when may ba. construed as on behalf 

of infants, 


A mortgage executed by a guardian appointed under the Guardians and 
Wards Aot without the permission of the Court is not absolutely void, but 
is only voidabie, 

A mortgage bond, executed by the mother, who was appointed guardian 
of her infant sons under the Aot, though not expresaly for her minor sons, 
may upon a construction of he bond as a wholo, be regarded as executed by 
her on behalf of her minor sons, if the provisions make it olear that she 
in fact did so execute it, A statement in the bond that she would make over 
the permission granted by the District Judge to the mortgagee makes the 
point olegr. : 

Itis not necessary for & person in the position of the defendants, to 
bring an action to set aside the transaction and that itis suffloiant if he 
declares his will to reecind, by way of defence, when an action is brought to 
enforoe the mortgage against him. 

A person in the position of the-defendants oannot avoid the mortgage 
without restoring the benefit which he had recelved under the mortgage and 
that the said equitable dootrine applies not only when he as&piaintíf seeks 
a declaration that the mortgage is not binding, but also when he is a defendant - 
in an action upon the mortgage. 

The Kastern Mortgage and Agency Oo, Ld, v. Rebati Kumar Roy (1) 


followed, 

Appeal by the Plaintiff. 

Suit to enforce a mortgage. 

The facts of the case appear from the judgment. 

Babu Dwarka Nath Mstter for the Appellant. 

Babus Ram Chandra Masumdar and Chandra Sekhar 
Banerjee for the Respondents. C A. V. 

The judgment of the Court was delivered by 


Jenkins C. J.—This appeal arises out of a suit upon a mort- 


gage bond executed,by the mother of the defendants while they April, 3. 
9* Ap from Appellate Decree No. 1662 of 1909. against a deoree of 

Babu Bidho Bhusan Hanaries, Offg. Bubordinate Judge, 2nd Court, of Hooghly, 

dated the Sth May 1908, reveramg that of Babu Hemendra. Lal Sinha, Monet 

Hooghly, dated the 17th July 1908. 


(1) (1808) 3. O, L, J. 369 
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were minors, In favour of the plaintiff. The defendants’ mother 
was their guardian appointed under Act VIII of 1890, but she did - 
not obtain permission of the District Judge for the mortgage. 


The learned Subordinate Judge held that the mortgage 
bond was executed by the mother in her personal capacity. 
We are of opinion, however, upon a consideration of the 
bond as a whole that the mother executed the bond on behalf 
of her minor sons though it is not so mentioned in it. The 
statement in the bond that she would make over the permission 
granted by the District Judge to the mortgagee makes the 
point clear. 


A mortgage executed by a guardian appointed under 
Act VIII of 1890 without the permission of the Court is not 
absolutely void, but as laid down in section 30 (read with 
section 29) it is only voidable. It has been held in the case 
of The Eastern Mortgage and Agency Co. Ld. v. Rebati Kumar 
Roy (1) that it is not necessary for a person in the position 
of the defendants to bring an action to set aside the transaction 
and that it is sufficient if he declares his will to rescind by way 
of defence when an action is brought to enforce the mortgage 
against him. It has been found in the present case by both 
the Courts below that the money raised on the mortgage 
by the mother was for the benefit of her minor sons. It was 
held in the case cited above that under such circumstances 
8 person in the position of the defendants cannot avoid the 
mortgage without restoring the benefit which he had reoeived 
under the mortgage and that the said equitable doctrine applies 
not only when he as a plaintiff seeks a declaration that the 
mortgage is not binding but also when he is a defendant in an 
action upon the mortgage. We are bound by that decision. 

We-accordingly hold that the plaintiff is entitled to enforce 
the mortgage against the defendants, and set aside the decree 
of the lower appellate Court and restore that of the Munsif 


: with costs in both Courts. The costs to be added to the 


securities ; we extend the period of redemption to six months 
from this date. 


H, P. C. Appeal allowed ; Decree set aside. 
(1) 0900) 80. I. J. 960. ^ 7 
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Before Mr. Fustice D. Chatterjee and Mr. Vustice N. Chatterjee. 
,ARSADULLA alas EMJAD ALI KHALIFA AND OTHERS 


" 5 v. i 


MANSUBALI.* 


Bengal Tenancy Aot (VIIIof1885), Ok, XIV, Seos 30l. (9), 65, 169, 167, 107— 
“ Incwembramoes" vi imoludos title by adcore possession—“ Holding " 
tf inoludes the interes! of an wader-raiyat—Uader-raiyats intorest, 
uf may be sold undor Oh, XIV of the Aa —Sale for arrears of ront of such 
interest — Purchaser, if may annui inoumbrances. 


The word *' inoumbranoe " as used in sections 158 and 161 of the Bengal 
Tenancy Act includes a statutory title acquired by a trespasser by adverso 
possession of the land of a defaulting tenant. 


Gooool Begdi v. Debendra Nath Som (1) followed. 


Section 65 of the Bengal Tenancy Aot doas not provide fora sale of land 
held by an under-ralyat im execution of a decree for arrears of rent 
thereof. 

Section 167 of the Act applies only when a sale takes place under Ohapter 
XIV of the Aot, which makes provision only for the sale of a tenure or 
holding. 

Land held by an undar-ratyat ig not a holding within the meaning of 
section 8 Ol. (9) of the Act. 

Except where the Legislature has used the word “ holding, " expressly or 
by necessary implication, with reference to lands held by an under-ralyat, thet 
word must be taken to hava, in other sections of the Act, the meaning asdgned 
to it in section 8 01.(9), and in that view the word ‘holding’ in-Ohapter 
XIV of the Act does not include lands held by an under-ralyat, and the pro- 
visions of Obapter XIV of that Aot do not apply to a sale of lands held by an 
under-r& yat. 

There is no provision in Chapter XIV for the sale of lands held by an 
onder-ralyat nor for annulment of'inonmbrunoes created by an under-ratyat. 

Appeal by thé Defendants. 
‘+ Suit for Khas possession of certain lands purchased by the 
plaintiff at a sale held in execution of a decree for arrears of rent. 
The facts appear from the judgment. 
Babu Dhirendra Lall Kasigir for thé Appellants. 
` Babu Girija Prasanna Roy Chowdhury (for Maul Syed 
Shamsul Huda) and Babu Rajendra Perskad for the Respondent. 
^ C. A V, 
The judgment of the Court was delivered by m on 


D. Chatterjee J.—The plaintifjrespondent sued for khas 
possession Of the lands in dispute which he ‘had purchased ata 


bro  # mir from Appellate Order -No. 889 of 1910,' against an' order of 
W 8. Ooults, Esq., District Judge of Ohittagong, dated the 20th March 1910, 
ectting aside an order of Babu Biswoswar aroma, ofolatmg Mansift of 
Ohittagong; dated the 26th June 1909. 


(1) (1911) 14, 0.1.3. 1 6. 


Apri, 8. 
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sale held: in execution of a decree for arrears of rent. The 
decree for rent was obtained by Ali Meah and others (the heirs 
of one Samser Ali) who are said to have a rayati interest in the 
lands, against the defendants 3 and 4 who it is alleged were 
under-raiyats under them. Plaintiff after bis purchase served a 
notice under section 167 of the Bengal Tenancy Act for 
aunulling the incumbrance of defendants 1 and 2. 

The defendants 1 and 2 denied both the rayati title of Ali 
Meah and others, and the under-rayati title of defendants 3 and 
4 and set up their own rayati right to the land. 

The Court of first instance disbelieved the evidence on behalf 
of the plaintiff and held that Ali Meah and others had no raiyati | 
right and defendants 3 and 4 had no under-rayati right and that 
their title if any, had been extinguished by adverse possession for 
I3 years on the part of the defendants 1 and 2. 

On appeal the learned District Judge though he does not 
sayinso many words-that the rayatiright of Ali Meah and 
others had been proved, believes the evidence adduced on behalf 
of the plaintiff to show the under-raiyati title of defendants 3 and 
4 derived from Samsar Ali, and he must be taken to have found 
that Ali Meah and others had a rayati title, and the defendants 
3 and 4 had an under-rayati title. He also found that defendants 
i and 2 were trespassers and that adverse possession must be. 
held to be an incumbrance which can be avoided by an auction- 
purchaser and in the result set aside the decree of the Munsiff 
and remanded the case for decision on the remaining issues. 

Defendants 1 and 2 have appealed to this Court against the 
ordet of the District Judge and it has been contended on their 
behalf that adverse possession is not an incumbrance within the 
meaning of section 161 of the Bengal Tenancy Act. We agree > 
however with the decision of Mookerjee and Carnduff JJ. in the 
case of Gocool Bagdi v. Debendra Nath Sen (1), (where the ques- _ 
tion has been fully discussed), in holding that the word 'incum- 
brance’ as used in sections 159 and 161 of the Bengal 
Tenancy Act includes a statutory title acquired by a trespasser by 
adverse possession of the land of a defaulting tenant. But although 
adverse possession is an incumbrance within the meaning of sec- 
tion 161 of the Bengal Tenancy Act a question arises as to whether ' 
land held by an under-raiyat can be sold in execution of a. 
decree for arrears of rent under the special procedure prescribed ` 
in Chapter XIV of the Bengal Tenancy Act, so that the purchaser | 
can annul incumbrances created by the under-raiyat. > 


' (0) 911) 14 0, L, J, 186, 


Vor; XV1.] » Siren court, 


The rights of ar under-raiyat -may be sold by the. landlord ` 
under the Civil Procedure Code, but the question is whether - 


such lands can be sold under the special procedure prescribed 


in the Bengal Tenancy | Act with the consequences attached to > 


sales held under that procedure. Section 6s of the Bengal . 
Tenancy Act provides that where a tenant is a permanent tenure- 


holder, a raiyat holding at fixed rates or an occupancy raiyat, he . 
shall not be liable to ejectment for arrears of rent but his tenure , 
or holding shall be liableto sale in execution ofa decreé for the - 


rent thereof and the rent shall bea first charge thereon. That. 
section therefore does not provide for a sale of land and held by 


an under-raiyat in execution of a decree. is arrears of rent 
thereof, ` j 


In the present case the plaintiff wants to take possession | 


onthe ground that he has complied with the -provisions of 


section 167 of the Bengal Tenancy Act, Section 167, however, . 


applies only whena sale takes place under nae XIV of 
the Act. 


,: Now Chapter XIV of the. Bengal Tenancy Act makis. 


provision only forthe sale of a tenure or holding. Under 
section 3 (9) ‘ holding’ means a parcel or parcels of land held by 
a raiyat, The Act makes a clear distinction between a raiyat and 
an under-tenant and it would appear therefore that dand held 
by an under-raiyat is not a ‘ holding’ within the meaning of the 
Act. The word ‘holding’ however has been used with reference 
both to,a raiyat and an under-raiyat in sections 121 and 122 
relating to distraint and also in section 113in the amended: 
Chapter X of the Act. In order to reconcile the use of the word 
‘holding’ in sections 113, 121 and 122 with the meaning assigned 


to it in section 3 (9) ofs.the Act, and having regard to the’ 
provision contained in ‘section’ 3 that unless there is something 
repugnant in the subject or.context the words ‘holding’ isto 


have the meaning assigned to it in sub-section (9), we must 
hold that except where the Legislature has used the word 
‘holding’ expressly or by necessary implication with reference 


to lands held by an under-raiyat, that word must be taken to’ 


have, in other sections of the Act, the meaning assigned to it in 


section 3 (9) and inthat view the word ‘holding’ in Cbàpter: 


XIV ofthe Act does not include lands held by an under-raiyat. 
That being so, the provisions of Chapter XIV of that Act, do not 
apply to a sale of lands held by an under-raiyat. 

There is no Prae in CBADISE XIV kr ue uds of hui. 


» Pi 
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held by an under-raiyat nor for annulment of incumbrances 
created by an under-raiyat. The reason probably is that, an 
under-raiyat can not only be ejected for non-payment of arrears 
of rent as provided in section 66 but can be ejected on the 
expiration of the term of a written lease, and at the pleasure of 
the landlord when holding otherwise than under a written lease, 
after service of a notice to quit. The incumbrance of the defen- 
dants 1 and 2 therefore cannot be annulled by the plaintiff, and the 
claim for khas possession must be disallowed. The plaintiff how- 
ever prayed in the alternative that a decree for proper rent might ' 
be passed and the 7th issue raised the question ‘ what relief, if any, 
is plaintiff entitled to’; we think that issue ought to be decided. 

It is accordingly ordered that the case be sent back to the 
Court: of first instance for disposal after deciding the issue 
indicated above. As the ground upon which our decision is 
based was not raised by the appellants in any Court we direct ` 
that each party will bear his own costs up to this stage. Future 
costs to abidethe result. 


H, P, C ~ Appeal allowed ; case remanded. 


CIVIL RULE. 


Before Str Asutosh Mockarjes, nies Knight, Fudge, and Mr. VERE 
Carnduff. 
BENI MADHAB ROY 
v. 
BISSESWAR BHARATI.* . 
Appeali— Bengal Tenamoy Act (VIIlof 1885), Seos, 158, 174—Title to land— 
Decree, validity of, Y oan be challenged after sale. 
The-questioón whether the judgment-debtor has complied with the require- - 
ments of seation 174 of the Bengal Tenancy Aot for reversal of the sale, is ons 


whioh deoides a question relating to title to land as between parties having 
conflicting ol&íms thereto, 


Kali Mandal v, Ram Sarbeswar (1) followed, 
SAso Parsan v. Bishen Pargash (T) dissented from 
It is not open to the judgment-debtor to challenge the validity of the decree 
in execution prooeedings after the decree had been executed without objection: 
and the ale had actually taken place 
Application for revision by the decree-holder auction- 
purchaser, 


- The -petitioner obtained -a hemes for rent. The claim 
was-ünder Rs. 50 in value and the Munsiff who tried the suit 


r * E ue No 8498 of 1911, Gouin a decimon of A, Mellor, Esq , District: 


dated the 10th Maroh, 1911, reversing that of Mr. Abdul 
Jab. Prairie Da DERE dated the 80th November, 1908. 


(1) (1906) L L EB. 82 Calo .957. (2) (1911) 16 0. W, N. 760, 


Vor. XVI.] HIGH OOURf. bag 
was invested with final jurisdiction under section I53 of the’ Orve. 
Bengal Tenancy Act. An appeal was preferred against that ` 191] 
iim Hotwitastanding these circumstances, and was heard ’ Bent Hadhab Hoy" 
without objection. The appeal was allowed in part and the crn, eee 
decree of the primary Court was varied in favour” of the sa aa 
appellant. In execution of that decree, the holding was sold (dw 
and was purchased by the decree-holder. The judgment-debtor ` 
‘applied under section 174 of the Bengal Tenancy Act to set 
aside the sale. Objection was taken to the sufficiency of the 
sum and was upheld by the Court as the poundage-fee had not 
been deposited. Against this order for confirmation of sale, 
the judgment-debtor appealed to the District Judge. An 
objection was taken as to the competency of the appeal, but the . 
appellate Court heard the appeal on the merits and allowed it. 

Babu Soroshi Charn Mitra for the Petitioner. 

Babu Baldeo Narain Singh for the Opposite Party. 

The judgment of the Court was delivered by. 


"^ 


Mookorjoe J.—We are invited in this Rule to set aside an. December, 1. 
ofder made by the Court of appeal below, on the ground that. 
the appeal to that Court, was incompetent and fhe order in, 
question was consequently made without jurisdiction. 

lt appears that the petitioner obtained a decree for -rent 
on the 30th-November 1908. The claim was under Rs. 50 in. 
value and the Munsiff who tried the suit was invested with. 
final jurisdiction under section 153 of the Bengal Tenancy Act. 
An appeal was preferred against that decree notwithstanding 
these circumstances, aod was apparently heard without objection. 
The appeal was allowed in part andthe decree of the primary. 
Court was varied in favour of the appellant on the 22nd 
February. 1910. In execution of that decree, the holding. 
was sold on the zoth June following and was purchased , - 
by the decree-holder. On the 16th July 1910, the judgment- 
debtor brought into Court a sum adequate in his estimation for. 
the reversal of the sale under section 174 of the Bengal Tenancy 
Act. Objection was taken to the sufficiency of this sum and was - 
upheld by the.Court as the poundage-fee had not been deposited, . 
The result was that the. application under section 174 .was 
refused and the sale was confirmed on the 15th August 1910, .: 
This order was made by a Munsiff who was invested with final 
jurisdiction under section 153 of the Bengal Tenancy Act. 
The judgment-debtor then preferred an appeal to the District 
Judge. An objection was taken, on behalf of the decrea-holder 
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auction-purchaser respondent, as to the competency of the appeal . 
but was overruled. . The learned Judge then heard the appeal 
on the merits and allowed it. He held that the judgment-debtor 
was not bound to deposit the poundage-fee as under the rules 
of this Court the decree-holder upon reversal of the sale would 
be entitled to refund of all the sums he had deposited on that 
account. The District Judge accordingly reversed the sale. 
We are now invited to set aside this order on the ground that 
the appeal to the Judge was incompetent. 

In answer to the Rule it has been contended, frst, that the 
appeal was competent, secondly, that as laid down in Kishort 
Mohun v. Sarodamani (1) this Court ought not to interfere: 
because the order which has been made by the District Judge 
is right on the merits and should not be disturbed ; and thirdly, 
that as the decree under execution was made without jurisdiction, 
the sale is a nullity and the reversal of such a sale does not 


'operate to the prejudice of the auction-purchaser. 


In so far as the question of competency of the appeal is ` 
concerned, we are of opinion, that the view taken by the 
District Judge is well-founded. It has not been disputed that 
an order of this discription made under section 174 of the 
Bengal Tenancy Actis ordinarily appealable, as explained by 
this Court in Srta? Rat v. Nanda Lal (a), notwithstanding the 
contrary view taken in <zsort Mohun Ray v. Sarodamans . 


-Dasi (1) which does not give effect to the decision of the 


Judicial Committee in Prosunno Kumar Sanyal v. Kalidas 
Sanyal (3). Butit is argued on behalf of the petitioner that ‘the 
appeal is barred by the provisions of section 153 of the Bengal 
Tenancy Act because the Munsiff who made the order was 
invested with final jurisdiction under that section. Ip answer to . 
this argument itis pointed out by the learned wakil for the | 
opposite party that the case falls within the principle recognised 
by a Full Bench of this Court in. Xali Mandal v. Ramsarbeswar 
Ckakrabatti (4), where it was ruled that an order setting aside 
or refusing to set aside a saio held in execution of a rent: 
decree isan order which decides a question relating to title to 
land as between parties having conflicting claims thereto. The 
learned :vakil for the petitioner, however, argues that the 
effect. ofthe decision of the Full Bench has been completely ' 
nullified by the explanation subsequently added to section 153. 
"¢1) (1890) 1 O. W. N, 80. 


(3).(1909) 110. L. J. 202; 18 O. W.N, 591, 
8).(1892) I, L. R. 19 Galo, 683. (4) (1906) L Le B, 88 Calo, 987. 


Vor. XVI.] | HIGH oQURT. 


No doubt, as pointed in the case of Skeo Parsan Rat v; Bishen 
Pargash Narain (1), the effect of the explanation is to restrict 
considerably the effect of the decision of the Full Bench. But we 
are unable to uphold the contention that the decision of the 
Full Bench has been practically superseded by the explanation. 

The explanation provides thata question asto tbe regularity 
of the proceedings in publishing or conducting a sale in- 
execution ofa decree for. arrears of rent is not a question 
relating to title to land or to some interest in land as between 
parties having conflicting claims thereto. In the case before us, 


no question arises as to the regularity of the proceedings in : 


publishing or conducting the sale. The question raised is 
whether the judgment-debtor has complied with the. require- 
ments of section 174 for reversal of the sale. We are therefore 
of opinion that the case is not covered by the explanation and 
thatthe rule laid down in Aa Mandalv. Ram Sarbeswar (2) 
governs the matter. We are consequently of opinion that the 
appeal to the Judge was competent. 


In this view it becomes unnecessary to consider whether 
the order of the Judge is right onthe merits. But we may 
point out that his decision is in accordance with that of this 
Court in Ragkudar -Doyal v. Fadu Nandan Misser (3) and his 
conclusion cannot thus be successfully assailed by way of either 
revision or appeal, 

In this view itis needless to consider the third ground 
urged by the learned vakil for the opposite party ; but we may 
add that we do not feel disposed to accept the soundness of 
the contention thatit was open tothe judgment-debtor to 
challenge the validity of the decree in execution proceedings 
after that decree had been executed without a and the 
sale had actually taken place. 

The Rule is, therefore, discharged with costs one gold 
mohur ` 
A. T. M. . Rule p 

(1) (1911) 180. W. N,760..—— 


(3) (1905) L L. B. 82 Calo. 967. 
(8) (1911) 15 C L. J. 89. 


“B45 
OII 
1011. 
Ben! Madhab Boy 
Bimeswrar Bharati 
AMeoherjes, J : 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
RANAJIT KUMAR GHOSE 
l v. 
TEM |. JOGENDRA NATH RAY.* l 
Bongal Tenonoy Act (VIII of IB85), Seo. 174—Sale, siting aside of— 

Applioatn by parson holding pewer of attornsy—Application by peison 

othar than judg mont-debior. 

Ifa person professes to act on behalf of a party under section 174 of the 
Bengal Tenancy Act, his authority to do so, if ohallenged, must be duly 
established. 

. An application under seotion 174 of the Bengal Tenanoy Act can be made 
by the judgment-debtor alone and by no other person, 

Rajondre v. Phudy (1) followed. 

Application for revision by the Auction-purchaser. 

A holding was sold in execution of a decree for arrears of 
rent and purchased by the present petitioner.” Two days later, 
an application was made for reversal of the sale under section 174 
of the Berigal Tenancy Act. That application on the face of 
it purported to be made on behalf of two of the judgment- 
debtors by A, who alleged that he held a power-of-attorney from 
them in his favour. ‘The auction-purchaser resisted the applica- 
tion. - Hé impugned the authority of A to act on behalf of the 
judgment-debtors in this matter and suggested that the applica- 


' tion was not made on behalf of the-judgment-debtors but for the 


- 
- 


benefit of a persou who claimed to have acquired an interest 
in the holding by purchase and was consequently not competent 
to apply under section 174 of the Bengal Tenancy Act. The 
Court below did not investigate the question whether À did really 
hold-a power-of-attorney from two of the judgment-debtors, nor 
did it determine whether under such power-of-attorney, if any, 
he.was competent to act on behalf of the judgment-debtors in 
this matter. The Court below held without enquiry that the 
application could be maintained and reversed the sale. 

Babus Mahendra Nath Roy and Fyotis Chandra Sarkar for 
the Petitioner. 

Babus Bipin Behary Ghose and Fadu Nath Ut for the 
Opposite Party. 

Tbe judgment of the Court was delivered by 

Mookerjee J.— We are invited in this Rule to set aside an 
order made under section 174 ofthe Bengal Tenancy Act. A 
holding was sold in execution of a decree for arrears of rent on 


* Civil Rule No. 6442 of 191), against an order of Babu Narendra Nath 
Ghose; Munsiff of Burdwan, dated the 20th September 1911. : 


(1) (1888) L L, B, 15 Calc. 483, 
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the 13th September torr and purchased for Rs. 2,500 by the 
present petitioner. Two days later, an application was made for 
reversal of the sale under section 174 of the Bengal Tenancy Act. 
That application on the face of it purported to be made on 
‘behalf of two of the judgment-debtors by one Jogendra Nath 
Ray who alleged that be held a power-of-attorney from them 
executed in his favour on the 31st January 1908, The auction- 
purchaser resisted the application. He impugned the authority 
of Jogendra Nath Ray to act on behalf of the judgment-debtors 
in this matter, and suggested that the application was not made 
on bebalf of the judgment-debtors but for the benefit of a person 
who claimed to have acquired an interest in the holding by 
purchase and was consequently not competent to apply under 
section 174. The Court did not investigate the question whether 
Jogendra Nath Ray did really hold a power-of-attorney from two 
of the judgment-debtors, nor did it determine whether under 
such power-of attorpey he was competent to act on behalf of the 
judgment-debtors in this matter. The Court proceeded, on the 
other hand, upon the assumption that as the application was 
madein the name of the judgment-debtors by an unregistered 
transferee of the holding, the application could be entertained 
and the sale reversed. In support of this view, the Court relied 
upon the decision of this Court in the case of Bekary Lal 
. Mookerjee v. Basant Manaal (1). In our opinion, the case 
mentioned is clearly distinguishable. It was there ruled that an 
application under section 61 of the Bengal Tenancy Act for 
deposit of rent could be made by any person on behalf of the 
tenant, inasmuch as neither section 145 nor section 188 applies 
to a'case of that description nor was any provision made as to 
how applications other than those in suits were to be made by 
or on behalf of the parties in a case under section 61. In the 
case before us, the application for reversal of the sale is made 
in the course of execution proceedings, which are but a con- 
tinuation of the suit. Now it ig clear from section 143, 
sub-section (2), of the Bengal Tenancy Act that in a case of this 
description, the Code of Civil Procedure is applicable, and, 


consequently. if a person professes to act on behalf of the parties 


to the” proceeding, his authority todo so, if challenged, must 
be duly established, If any other view were maintained, the 
policy of the Legislature by which applications under section 174 
are restricted to judgment-debtors, would be completely defeated. 


(D (1897) I. L. B, 25 Oslo, 289. 


548 
Orvin, 
,1912. 
aso d 

Hanajt Kumar 
7 T. . 
Jogendra Nath Hay. 
Moohsrjas, J, 


THE OALOUTTA LAW JOUBMAL. [Vou XVI. 


It is well-known that shortly after the Bengal Tenancy Act came 
into force, it was ruled in the case of Rayendro Naratn Roy v. Phudy 
Monduli (1) that that section must be strictly construed. When 
section 310À was inserted in the Civil Procedure Code of 1882, it 
was held applicable to sales in execution of decrees for rent, though 
it had a much wider scope than section 174 of the Bengal 
Tenancy Act [ S anardhan Ganguli v. Kali Kristo Thakur(2)]. 
The result, therefore, was that the provisions of section 174 were 
practically superseded. But in 1907, section 170, sub-section (1) 
of the Bengal Tenancy Act was so amended as to make 
section 310A of the Code of 1882 and therefore also Rule 89 of 
Order 21 of the Code of 1908 inapplicable to sales in execution 
of decrees for rent. Consequently, the view taken in Rajendro 
Naratn Roy v. Phudy Mondul (1) that an application under 
section 174 can be made by the judgment-debtor alone and by 
no other person is now good law. The provisions of section 174 
cannot, consequently, be allowed to be frittered away, as it has 
been, by the Court below in the present case. 

The result is that this Rule must be made absolute, the order 
of the Court below set aside, and the case remitted to that Court 
in order that the question raised may be decided on evidence to 
be- adduced, namely, whether Jogendra Nath Ray was competent 
to make the application on behalf of the judgment-debtors. 
The costs of this. Rule will abide the result. We assess the. 
hearing fee at two gold mohurs. 


A, T. M. Rule made gósolute. 


(1) (1888) I.L R. 15 Oslo. 483. 12) (1895) I. L, B 33 Calo 898 


Before Str Asutosh Mookeryee, Knight, Fudge, and Mr. Vustice 
Beachcroft. 
TARAK DAS PAL CHOWDHRY 
v. 
HARIS CHANDRA BANERJEE.” 
Bengal Tenancy Act (VILI of 1885), Bec. 170, Cl. (3)— Recorded tenant, 
purchaser from — Interest coidablo on sals—Poram in pessostion for more 
than 12 yoars. f 
The judgment-debtor mentioned in oleuse (8) of section 170 of the Bengal 


Tenancy Aot, is a parson against whom the decree under execution hes been 
obtained; 1t does not inolude a person, who purchased the holding from the 


* Ciril Rule No, 2442 of 1912, against an order of Babu B, I, Goswami 
Mungift of Katwa, dated the 17th March, 1911. AC Mca, 
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recorded tenant long before the rent suit, although he is likely to be affected 
by the sale which may ultimately.be held in exeoution of the decree. 

The possession of a person claiming to be a tenant for a period longer 
than 12 years to the knowledge of the landlord confers on him the position 
of & person who has an interest in the holding whioh is voldable on sala, 
within the meaning of sub-section (8) of section. 170 of the Bengal Tenancy 
Aot. 

The language used by the Legislature in sub-section (8) of section 170 
of the Bengal Tenancy Act 18 comprehensive and should not be narrowly 
construed, 

\A decree for rent against a recorded tenant will not bind a purchaser 
from the tenant who is not only in occupation of the holding but has 
been recognised by the superior landlord, and any sale in execution of 
such a decree cannot extinguish his interest 

* Application for‘revision by the Decree-holder. 

Application to deposit the decretal amount under clause (3) 
of section 170 of the Bengal Tenancy Act. 

The material facts and arguments appear from the 
judgment. 

Babu Brojo Lal Chakrabarti for the Petitioner. 

Babu Bepin Behary Ghose ( I1] for the Opposite Party. 

The judgment: of the Court was delivered by 


Mookerjee J.— We are invited iu this Rule to set aside 
an order made under section 170, sub-section (3), of the Bengal 
Tenancy Act. The petitioner obtained a decree for rent 
against Bhabasunderi, and in execution thereof advertised the 
holding for sale. Thereupon the present opposite party made 
an application under section 170 of the Bengal Tenancy Act 
and asked for leave to deposit the requisite amount. In the 
petition be alleged that on the asth January 1884, he had 
purchased the holding from Trilochan Banerjee, the husband 
of Bhabasunderi Debi and had since that date been in occupation 
of the holding. The application was opposed by the decree- 
holder. His objection has been overruled on the ground that 
the -applicant is a judgment-debtor within the meaning of 
clause (3) of section 170. An appeal was preferred to the 


District Judge, but rejected on the ground that the appeal was 


incompetent and the order could not be revised by him under 
section 153 ofthe Bengal Tenancy Act. We are now asked 
to consider the legality of the view taken by the Court of first 
instance; in our opinion, that view cannot possibly be 
, Supported. 

The judgment-debtor' mentioned in clause (3) of section 170 
is a person against whom the decree under execution has been 


uly, 19. 
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obtained ; it does not include a person in the position of the 
applicant, although he is likely to be affected by the sale which 
may ultimately be held in execution of the decree. The question, 
therefore, arises, whether the applicant is a person havingin the 
holding an interest voidable on the sale. It is manifest that 
if all the allegations of the applicant are well.founded, he is a 
person of this description, His case is that after his purchase 
from the husband of the judgment-debtor, he has not only 
been in occupation of the holding but that his purchase has beeu 
recognised ; consequently the decree agaiiost the registered 
tenant does not bind him and any sale in execution of such 
decree cannot possibly extinguish his interest. But the question 
arises, whether he ıs a person of the description mentioned 
in sub-section (3) of sec ion 170 ; if he fails to prove that the 
holding was not transferable without the consent of the landlord 
or that his purchase has not been recognised by the landlord. 
Now it has been pointed out to us that according to the 
allegations of the applicant he has been in occupation of the 
lands of the holding ever since the 25th January 1884. It has been 
argued with refereace to this circumstance that as he has been in 
occupation of the holding for a period longer than 12 years, claiming 
to the knowledge of the landlord to be the tenant of the holding, 
he has acquired an interest in the holding within the meaning 
of sub-section (3) of section 170. We are of opinion that this 
contention is well-founded. Buticis not necessary for us to decide 
the wider question, namely, whether the applicant has by such 
possession for a term longer than 12 years, acquired by adverse 
possession the status of a tenant as against the landlord. It is 
sufficient to hold that his possession claiming to be a tenant for 
a period longer than 12 years to the kaowledge of the landlord 
confers on him the position of a person who has an interest in 
the holding within the meaning of sub-section (3) of section 170. 
The question which next arises for consideration is, whether 
such interest or the interest of the applicant, if the holding is 
transferable by custom, is voidable on the sale. It has been 
argued on behalf of the petitioner that the effect of the sale is 
to pass the holding to the purchaser free of such interest, as laid 
down by a Full Bench of this Court in the case of Sham Chana 
Kundu v. Brojo Nath Pal Chowdhry (1) and by later decisions 
of this Court amongst which may be mentioned Rashbehary v. 
Peary Mokun (a). It has been contended, not without some 


(1) (1818) 13 B. L. B. 484 ; 21 W. B. 94. 
(2) (1878) I, L, E. 4 Oalc, 340. 
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force, that this interest is extinguished upon the sale and cannot 
strictly be described as voidable on the sale. But the decisions 
in Chundra Sakat v. Kallibrosanno (1), Radhika Nath Sarkar v. 
Rakhal Raj Gayen (a) and ¥ugal Mohini Dasi wv. Srinath 
Chatterjee (3) in which the earlier decision in ¥otsndra Mokun 
Tagore v. Durga Debi (4) was considered, show that the interest 
of the applicant is voidable on the sale. In this connection, 
it may be pointed out that the expression used by the Legislature 
is "interest voidable on the sale" and not "incumbrance 
voidable on the sale," under the provisions of the fourteenth 
Chapter of the Bengal Tenancy Act. The language used by the 
Legislature is comprehensive and should not be narrowly 
construed in view of the obvious object of this provision. Under 
these circumstances, we are of opinion that the Rule must be made 
absolute and the order of the Court below discharged because 
based upon reasons which cannot possibly be supported. We 
direct the Court below to ascertain, in the first instance, whether 
the applicant has purchased the holding as alleged by him by 
the conveyance of the 25th January 1884 and whether such 
purchase has been recognised by the superior landlord. If 
both these elements are found in his favour, the applicant is not 
entitled to make the deposit under sub-section (3) of section 170. 
If,however, it is established that his purchase has not been 
recognised by the landlord, he is entitled to make the deposit 
under that section, and, it is nqt material for this purpose to 
consider whether he has acquired an interest in a transferable 
holding or whether he has acquired by possession for a period 
longer than 12 years the status of a tenant of a non-transferable 
holding. 


The Ruleis accordingly made absolute, but there will be no 
order for costs. 
A. T. M. Rule made absolute. 


(1: (1885) I. L. B. 98 Calo. 254. — (5) (1910) 12 C, L. J. 609. 
(2) (1909) 18 0. W. N, 1175. (4) (1908) 100 W. N, 488, 
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Before Sir Richard Harington, Baronet, Fudge, and Sir . 
Asutosh Mookerjee, Knight, Fudge. 


JATADHARI LAL 
U 


SHAMSUL BARI.* 


lmi, swit for— Compromise decres—Docres, if oan be wx aside in ait not 
properly framed—Contrad, performance of— Tenant ready with MONSY. 

If a decree is obtained by fraud or misrepresentation or is based on a 
compromise into which the defendant has entered under e mistake, it is open 
to him to bring a suit properly framed to set ıt aside; till ıt has been set aside, 
itis operative. A Small Ueuse Court Judge has no jormudiction to set aside 
directly or by implication that decree passed in a regular suit by a Oourt of 
competent jarisdiction. 

Where there 1s à covenant to pay rent and no particular place of payment 
is specified, the tenant must seek out the landlord in order to make the 
payment, The plea that on the day when it become due, he was ready with 
the money on the land demised, affords no answer to an action on the covenant, 
though it may possibly prevent the landlord from exerouung his right of 
re-entry. d 

Applications for revision by the Plaintiff. 

Two suits were instituted for recovery of rent of two houses, 
The plaintiff's allegation was that the defendant took a lease of 
those two houses from bim and agreed to pay rent at the rate of 
Rs. 20 and Rs. 5 a month respectively. The plaintiff sought to 
recover arrears and also claimed interest at the rate of 75 per cent. 
per annum. The defendant urged that he was liable to pay rent, 
only at the rate of Rs. 20 for the two houses taken together, and 
that as there was a valid tender of rent he was not Liable for 
interest. The plaintiff previously sued the defendant for arrears 
of rent and for ejectment on default of payment. That suit was 
compromised and a decree made by consent. The defendant 
agreed to pay rent at the rate of Rs. 20a month and undertook 
to pay interest at the rate of 75 per cent. per annum in the 
event of default. The Small Cause Court Judge made a decree 
in favour of the plaintiff for rent at the rate of Rs. 20 a month 
for the two houses and disallowed the claim for interèst and costs. 

Babu Nares Chandra Sinka for the Petitioner. 

Moulvi Khursed Hossatn for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjoe J.—These Rules have been obtained by the 
plaintiff in two suits for rent of two houses in the town of Gaya, 
claimed by him as owner. His case is that the defendant took a 


* Olvi Rules Nos, 5024 and 5035 of 1911, against a decision of Babu 
Rakhal Chandra Bosu, Small Oause Oourt Judge of Gaya, dated the 8ist July 
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lease of these two houses from him and agreed to pay rent at the 
rate of Rs, 20 and Rs. 5 a month respectively. The plaintiff 
seeks to recover arrears and also claims interest thereon at the 
rate of 75 per cent, per annum. The defendant urges that he 
is liable to pay rent only at the rate of Rs. 20 for the two houses 
taken together and that as there was a valid tender of rent he 1s 
not liable for interest. The Small Cause Court Judge has made 
a decree in favour of the plaintiff for rent at the rate of Rs. 20 
a month for the two houses and has disallowed the claim for 
interest and costs. 

On behalf of the plaintiff, that decision has been assailed on 
the ground that the learned Judge has for erroneous reasons 
refused to give eífect to the consent decree made between the 
parties in a previous suit for rent and ejectment. 

It appears that on the r1th October 1909 the plaintiff sued 
the defendant for arrears of rent and for ejectment on default of 
payment. That suit was compromised and a decree made by 
consent on the 9th February 1910. The defendant agreed 
to pay rent at the rate of Rs. 20 a month and undertook to pay 
interest at the rate of 75 per cent, per annum in the event of 
default. The defendant contends that the agreement had regard 
to both the houses ; the plaintiff, on the other hand, contends 
that the previous suit related to the bigger house alone, 
. and the compromise related to that property and did not 
‘affect the contract in respect of the other house. It has not 
been disputed that the claim as set out in the plaint of the 
forther suit covered only the bigger house; but the defendant 
suggests that he was misled by the vagueness of the plaint. We 
are of opinion that it is not open to the defendant in the present 
suit to avoid the effect of the consent decree. Ifthe decree was 
obtained by fraud or misrepresentation or was based on a 
compromise into which the defendant had entered under a 
mistake, it was open to him to bring a suit properly framed to 
set it aside. Till it has been set aside, it must be deemed 
operative. The Small Cause Court Judge had no jurisdiction 
to set aside directly or by implication tbat decree passed in a 
regular suit by a Court of competent jurisdiction, and, con- 
sequently, the doctrine recognised in Vrstartnt v. Nundo Lall (1) 
and Rafib Panda v. Lakhan (2), cannot be applied here. The 
inference follows that the plaintiff is entitled to realise rent at 
the rate of Rs. 20 a month in respect of the bigger house, and 
‘also to claim interest upon the rent in arrears. 


(1) (1899) I. L. R, 36 Oslic, 891. (3) (1899) I. L, B. ?7 Oalo. 11, 
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It has been finally suggested on behalf of the defendant 
that as he gave notice to the plaintiff that' he was ready and 
willing to pay rent, there was a valid tender. We are unable 
to accept this contention as well-founded. It is well-settled that 


_ where there is a covenant to pay rent, as in this case, and no 


particular place of payment is specified, the tenant must seek | 
out the landlord in order to make the payment ; the plea that on 
the day when it became due he wasready with the money on 
the land demised affords no answer to an action on the covenant, 
though it may possibly prevent the landlord from exercising his 
right of re-entry. This principle was recognised by this Court | 
in the cases of Kripa Sindhu Mukherjee v. Annada Sundari 
Debt (1) and Zakz Lal Goswami v. W. C. Bonners and 
others (2), and isin accord with the rule laid down in Haldane 
v. Vohnson (3). : 


In so far as the second house is concerned, the plaintiff is in 
a difficulty. He has not proved that there was a contract for: 
payment of rent at the rate claimed. On the other hand, the - 
Small Cause Court Judge has held upon the evidence that there 
was an agreement to pay rent at the rate of 8 annas a month. 
The plaintiff is therefore entitled to a decree in respect of that 
property for rent for 17 months at the rate of 8 annas a month. 
There was no agreement to pay interest, and, upon the facts 
disclosed, we are of opinion that no damages should be allowed. 

The result is that these Rules are made absolute and the 
decrees of the Court below varied. In the first suit, there will 
be a decree for Rs. 140 and interest as ‘claimed. In the second 
suit, there will be a decree for Rs. 8-8. We make no order for 
costs either in this Court gr in the Court below in either of the 
Rules. 


A. T. M, Rules made absoluts. 


(1) (1907) 6 O. L, J. 278 (293), (2) (1900) 40, W. N 834. 
(8) (1858) 8 Hxoh. 689; 91 R. R. 706. 
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Before Sir Asuiosh Mockerjes, Knight, Fudge, and. 
Ann Mr. Sushice Beackoroft. Ki 


JIT LAL SINGH -- 
í v., 
RAJA KAMALESWARI PROSAD.*. 
Tajunation, temporary-—Ciril Procedure Code (Aa V. of 1808). 0 0. 39, R. 8— 

Decree passed by Reconus Ocwri—BStay of proocodings by Cicil Uourt. 

Although a decree may have been passed by a Revenue Court, when it is 
under exeoution ina civil Oourt, proceedings may be stayed by -the ciril 
Court, if a suit has been brought for declaration that the decree was obtained 
fraudulently or was made withont jurisdiction and for a perpetual injunction 
to restrain the decree-halder from executing the decree. 

. Lechen v. Beni Porshad (1) followed. 

An order for temporary injunction under Order 89, Rule 3 of the Code ot 
Diri Procedure can be sought only in ald of the prospective order for a per- 
peta] injunotion. If, therefore, in the event of the plaintiff's encocss,-he can- 
not obtain a deoree for perpetual injunction, it is not competent. to him to ask 
for temporary injunction, during the pendenoy of the mit, In granting & 
temporary Injunotion, the Oourt sots in ald of the legal right, so , that the pra- 
perty may be preserved in status quo. 
^ A Application for revision by the Tenant Plaintiff. 

The landlord, opposite party, obtained an order under sub: 
section (5) of section 7o of the Bengal Tenancy Act and pro- 
ceeded to execute it by an application to the civil Court. The 
‘petitioners, therefore, commenced a suit for declaration that thé 
‘order of the revenue authorities had been passed without 
jutisdiction and was illegal and inoperative. During the pendency 
of the syit, an application was made under Rule (2) ‘of Order 3 
of the Code of Civil Procedure for a temporary injunction to 
restrain the landlord from executing the order in question. The 
Court of first instance granted this application, ` but. on appeal 
the order was discharged, 


- - - 


: Babu Gones Dut Singh for the Petitioner. '' a . jd 
Babu Satis Chandra Ghose for the Opposite Party. ' T 
_ The judgment of the Court was delivered by i w n 


' Mookerjee J.—We are invited' in this Rule to set aside’ an 
érder by which the Court of ‘appeal below ‘has discharged an 
order of the primary Court granting a temporary injunction. eC 
appears that the landlord opposite party obtained an order’ under 
sub-section (5) of section 70 ‘of the’ Behgal Tenancy Act “atid 
proceeded to execute it by an application to the civil Court. The 
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è Ofyll Bule No. 681 of 1012, against an ctdar of J “U Twidell Esq., 


District Judge of Bhagalpur, dated:ithe 18th December, 1911, reversing that of 


Bata Hein Chandra “Mookarjes; ` Subordinate Judge ot Mobgbys;: the 
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petitioners thereupon commenced a suit in the Court of-the 
Subordinate Judge for declaration that the order of the revenue 
authorities bad been passed without jurisdiction and was illegal 
and inoperative. During the pendency of this suit, an applica- 
tion was made under Rule (2) of Order 39 of the Code of 
1908, for a temporary injunction to restrain the landlord from 
executing the order in question. The Court of first instance 
granted this application. Upon appeal, the District Judge has 
discharged the order on the ground that a civil Court is not 
competent to stay execution of an order made by the revenue 
authorities, In support of this view, the District Judge has 
referred to the case of Onkar Singh v. Bhup Singh (1). It does 
not appear, however, to have been brought to his notice that this 


_ decision of the Allahabad High Court has not been accepted as 


well-founded by this Court in the case of Ram Lochan Singh v. 
Beni Persad Kusmri (2). This latter decision is an authority for 
the proposition that although a decree may have been passed by 
a revenue Court, wher it is under execution in a civil Court, 
proceedings may bestayed by the civil Court, if a suit has been 
brought for declaration that the decree was obtained by fraud or 


, was made without jurisdiction and for a perpetual injunction to res- 


train the decree-holder from executing the decree. In the case before 
us, the ground assigned by the learned Judge for his order is there- 
fore not well-founded. But it-is clear that his order is right om 


. the merits. An examination of the plaint shows tbat the 


suit is solely for declaration ; there is no prayer for any conse- 
quential relief ; the plaintiffs do not ask for a perpetual injunctione 
to restrain the decree-holder from executing the decree on the 
ground that the decree was made by the Collector withow 
jurisdiction. An order for temporary injunction, such as the 
plaintiffs seek, can, under Order 39, Rule 2 of the Code of 1908 
be sought only in aid of the prospective order for a perpetuae 
injunction. If the plaintiffs do not ask for a perpetual injunctions 
if, therefore, in the event of their success, they. cannot obtain . 
decree for perpetual injunction, it is clearly not competent t 
them to ask for a temporary injunction during the pendency (e 
the suit, In granting a temporary injunction, the Court acts i» 
aid of the legal right, so that the property may be preserved it 
statu quo [Saunders v. Smith (3), Hilton vw. Granville (4) 
Harman v. Fones ( 5)]. Here, however, the plaintiffs do not seeb 


(1) (1894) L L. R. 16 All, 496. 
(3) (1908) I, L. R. 86 Cale. 253. (4) (1841) Or. and Ph. 288 (203). 
(3) (1885) 8 My, and Or. 711. (5) (1841) Cr, and Ph, x99, ` 
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a permanent injunction in the suit, and, even if they are success- 
ful, the defendant will be free to execute the decree. They can- 
not on principle enjoin the defendant temporarily, when, upon 
the disposal of the suit and dissolution of the temporary injunc- 
tion, the defendant will be at liberty to proceed with execution. 
Under these circumstances, we are of opinion that the District 
Judge rightly refused the application for injunction. But we 
do not express any opinion upon the questions, whether the 
proviso to section 42 of the Specific Relief Act or sub-section 
(5) of section 70 of the Bengal Tenancy Act, isa bar to the suit 
as framed. 

The result is that this Rule is discharged with costs. We 
assess the hearing fee at two gold mohurs. 

A. T. M. Ruls discharged. 





Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. ¥ustice Beackcroft. 


MANASARAM PARIA 
v. 
RAJA NAGENDRA NATH SAHAS RAY.* 
Heeoxtion sale—Salo in oontratemtion of the Lerma af the decree, calidity 
of-—Seals prodlamation, eniras in, defective or orronsons— Esto ppel. 

Bale of properties in contravention of the terms of the decreg. which 
directed those properties to be sold after certain other properties, was treated 
.as held with material irregularity in Mn exercise of the Jkeuopon of 
the Oourt, 

Where the judgment-debtor did not take advantage of the opportunity 
given them to take exception to the entries in the sale proclamation, they 
were not allowed to turn ronnd and contend that the sale was invalid on the 
ground that the sale proclamation was defective or qrroneous. 


Application for revision by the Judgment-debtor. 

The plaintif, opposite party, obtained a mortgage-decree 
against the petitioners, which directed that for the recovery of 
the sum due on the first mortgage bond the properties in 
Schedules / &ha ) and (ga) be first sold and that for the recovery of 
the balance as also of the sum due on the second mortgage, pro- 
perties in Schedule (£a be brought to sale. At the sale, pro- 
perties in Schedule //£a) were first brought to sale and were 


purchased by the decree-holder. The properties in Schedule 


í kha; and(ga), subsequently brought to sale, were similarly 
purchased by the decree-holder. The Court of first instance 
refused to set aside the sale. This order was affirmed on appeal. 


* Otvil-Rule No. 8898 of 1911, against the decision of the Subordina 
Judge af Bankura, dated the 18th August, 1910, E 
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Babus Foges Chandra Roy and Prokas Chandra Majumdar 
for the Petitioner. ` 
Babu Mohini Mohon Chatterjee for the Opposite Pie 
The judgment of the Court was delivered by 
Mookerjee J.—We are invited in this Rule to set "aside 
an order by which the Court of first instance refused to set 
aside;an execution sale. The order ofthe primary Court was 
affirmed on appeal and a second appeal is not allowed by the 
law. The validity of. the sale is assailed on the ground that 
it was held in contravention of an express direction in the de e, 
‘and must consequently be treated as held without jurisdic- 
tion. The respondent obtained a, mortgage-decree against the 
petitioners,. which ‘directed that for the recovery of the sum 
due on the first, mortgage bond the properties in Schedules (Aa) 
'and (ga) be first sold and that for the recovery of the balance as also 
of the'sum due oh the second mortgage, properties in . Schedule 
(Fa) be brought to sale. At-the sale which took place, properties 
in Schedule ($a) were first brought to sale and were purchased 
bythe decree-holder, who had, obtained leave to bid at the sale 
and was in fact the solitary bidder for Rs. 2,954. The properties 
in Schedules (kha) . and (ga) were subsequently brought to sale, 
‘and were . similarly , purchased by the decree-holder without 
competition. uo. 
j, „In so far as, the first sale is. concerned, its validity is 
.challenged on the ground that the Court had fo authority to 
hold it till the properties in Schedules (44a) and (ga) had been 
„brought to sale. In our opinion, upon a true construction of the 
"decree, there is‘ no room for controversy that there was an 
texpress direction that the properties in Schedules (44a) and (ga) 
be sold first and thatthe properties in Schedule (£a) be sold there- 
after, It is manifest, therefore, that the first sale was held ata 
‘stage when the Court had no authority under the terms of the 
decree to bring those properties to sale. Consequently, the sale 
‘must be treated as held, if not without jurisdiction, at any rate, 
"with material irregularity in the exercise of the jurisdiction of the 
Court. The case before us falls within the principle of the 
decision of the Judicial Committee in KAtrajmalv. Daim (1) 
-rather than in Malkarjun v. Narhari (2). On behalf of the 
‘decree:holder auction-purchaser, much reliance, however, has 
‘been placed upoh the case of Nandeeput Makita v. Alexander 
shee (3) toi " that the .sale, at best was irregular. 


) (1904) I, L. B, B2 Calc, 296. 
(8) (1200) LL. g5. ^Bom. 897, . .. (8) (1870) 18:W. B, 909. 


Aye 


. Vor. XV} .. HIGH COURT. 
But that casé is clearly. distinguishable, as there:the; sale was 
not. held, in sentravention of. an — direction. in the 
decree. ? g^ dde qe 
" We may add that it was argued c e 1 behalf of tt the petitioner 
that the sale was bad because the sale proclamation itself had 
not been properly drawn up. This, however, is a ground, upog 
which the Court cannot properly be invited to interfere ig 
the exercise of its revisional jurisdiction.. Besides, there is no 
substance in : the, objection, because on an examination ofthe 
record, it transpires. that,the sale proclamation wag settled in, the 
nee of the decree-holder and the judgment-debtors.; the 
latter, at any rate, had notice of the proceedings -under Rule 
66 of Order 21 of the Code, of 1908 and they had opportunity 
afforded to them tó take exception to-the entries in the sale 
proclamation. If they did. not take advantage of the opportunity 
‘afforded ' to them, they cannot. afterwards ‘turn round and 
‘cobterd thatthe sale’ is not valid, ‘becatise” the sale proclamation 
'js defective or erroneous, This is. clear from the ‘decisions in 
Macnaghten v^ Mákabir Pershad Singh (1) and P V, 
“Arunachellam (2). l ` 
" <The result is that the Rule is made absolute in part, and 
thé sale of the properties in Schedule (ka) set ‘aside, The decree- 
holder will be at liberty to sell these properties again,- but, before 
he does so, he must allow credit. for the sum realized by; ‘the 
sale of the properties in Schedules (kha) and (ra) and, tàke ont 
“execution for the balance of the judgment-debt, There will be 
“ho order for costs in this Court. 


LOT. M. f , Ruis madi in IN part 
- (1) (1883) L, R. 10 I. A. 35; T L B 9 Galo, 658, : 


«30 (1888) L. B. GT. A, Y71 5-1, Lc B, 12 Mad. 19. nu dod 


Before. Str dnd Mookeryee, Knight, Fudge, and ` s 
E Mr. Justice Beacheroft.- `° 7i 
MAHARAJA OF BURDWAN ` ` * 


ni 


E ^. RAKHAL CHATTORAJ*” * ^ 7| 
EM Mp 
* Decree Otsit Procedure Code (se Vaf 1808), Beo: 9,0 9, it 3 Dirninal 
M vr -Jor dafswlk. - Po ee: ET : 


 ‘\ A’deores onder Hale B of Order 9 of the Code of Olvil Procedure *is ‘fot 
an order of dismissal for default within the meaning of sub-section 3 of 
section 2 of the Code Buoh a decree is-therefore appesaiable. 


* Oly] Rule No. 296 of 19]2, against an orderrof*Babu[Charu Chandra 
Mukerji, Subordinate Judge of Burdwan, dated the 14th Beptember, 1011. 


1 


w nM. 
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^" Application for revision by the Petitioner. 
A suit was instituted for recovery of arrears of rent. When 
the suit came on for trial, an application was made on behalf of 
the plaintiff for adjournment. That application was refused ; 
whereupon’ his pleadef stated that he had no material in support 
of the claim. The Court did not dismiss the suit, as the 
defendants had admitted a part of the claim, and a decree was 
made'/in terms of Rule 8 of Order 9 of the Code of Civil 
Procedure, An appeal was preferred but was rejected on the 
ground that the decree was really an: order of dismissal for 
default. 

‘Babu Sorosi Charan Mitra for the Petitioner. 

No one appeared for the Opposite Party. 

The judgment of the Court was delivéred by 


Mookerjee J. —The question of law raised i in this Rule i 1s 


whether a decree under Rule 8 of Order 9, of thejCode of 1908, 


is an order of dismissal for default within the meaning of sub- 
section 2 of section 2 of the Code. _ It appears.tbat the petitioner 
was the plaintiff i in a suit for rent, When the suit came on for 


trial an application was made on his behalf for adjournment. 


"That application was refused, whereupon his pleader stated that 


“he bad no materials in support of the claim. The Court did 
“not disrhiss the suit, as the defendants had admitted a part of the 


claim ; and a decree was made in terms of Rule 8 of Order 9 of the 
Code. That decree is to the effect that the portion of the claim 


‘admitted by the defendants be decreed and that the remainder 


of the claim be dismissed. In our opinion, this decree is not an 

order of dismissal for default within the meaning of sub-section 2 
of section 2. Consequently an appeal against the decree was 
competent. Such an appeal was preferred ; but the Subordinate 
Judge erroneously declined to entertain it on the ground that 
the decree was really.an order of dismissal for default and was 
consequently non-appealable. . 


The result is tbat this Rule is made absolute, the jider of 
the Subordinate -Judge set aside -and the case remitted to him 


in order that the appeal may be heard on the merits. As the 


Rule has not been opposed, there will be no order for costs. 


„A T. M. ; l Ruise made absolute. 


Vor. KYL] u Hén count 


Before Str. Vins Mookerjee, Knight, Fudge, and Mr. "C l 
Beachcroft. : 


i SAKHI CHAND 
‘ ; U. 2 
RAM CHANDRA MARWARI.* | 
ILease— Notice for enhancement of ràni—Consiruwotiew.. — . = 
A landlord served a notice upon his tenant in the following terms: 
" Whereas twoalmirahs and three shops are in your tenancy and the rent 
for the samo has bean peid up to Bhadro 1817, and as in respect of this, some 
persons offer Hs 27 & month, you sre therefore informed by this notice that 
if from the 1st Aswin 1818 you want to keep the shops and the almirahs in 
lease, you shall have to pay Ha. 27 & month": 
Hold, that the notice was not sufficient either to terminate the tenancy 
or to enhance the rent. es 
Bradley v. Atkinson (1) followed, 
Application for revision by the Plaintiff : 
Suit to recover enhanced rent. 


ER 
f "y 


The material facts and arguments appear from the judgment. 


Babu Nares.Chandka Sinka for the Petitioner. 
Babu Lakshmi Narain Singh for the Opposite Party. 
The judgment ofthe Court was delivered by er seii 


Mookérjee J.—We are invited in this Rule to modify 
the decree iu a suit for eqghancement: of rent. The case for the 
petitioner, who was the plaintiff in the Court below,. is, that he 
let eut three shops and two almirahs to the defendadi or an 
oral lease from month to month. The ‘rent settled: wai 
Rs.. 10-8 for the shops and Rs.-8 for the almirahs. On- the - ath 


September 1910; the plaintiff served a notice upon the defendant. 


in the following terms: " Whereas two almirahs and: three 
 shopsare in your tenancy and the. rent for the same ‘has beef 
paid upto Bhadro 1317, and as in respect of this some persori 
offer Rs. 27 a month, you are therefore informed by this notiče 
that if from the rst Aswin 1318 you want to keep’ the shops 
and the almirahs io lease, you shall have to pay Rs. 27a month.” 
The defendant continued in occupation, but refused to pay 
rent at the enhanced rate. Subsequently, on the and December 
1910, the plaintiff served a notice upon the defendant calling 
upon him to pay rent at the- enhanced rate for three month 
and atthe' same time requiring him to quit on the r6th 
- December 1910: On the 14th November 1911, the: plaintiff 


* (4vil Rule No 1000 of 19192, against a decision of ‘Baba Klsori Mohon 
Bikdar, Small Cause Court Judge of Bhagalpur, dated the 8rd Febrnary,- INA. 
n (1) (1885) L L, B. 7 All, 809, « D 


May, £3. 
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commenced the present action and claimed rént at the higher 
rate, The Small Cause Court Judge bas made a decree in 
favour of the plaintiff fot rent at the -original rate and has 
deducted therefrom a certain sum alleged to have been spent 
by the defendant.in effecting necessary-repairs -on the property. 
Two questions, therefore, require consideration ; namely, frst, 
whether the -rent was validly enhanced ; and secondly, whether 
the defendant is entitled to claim any deduction on accoune 
of the costs of repairs. 

In so far as the first ground is concerned, it is reasonably 
plain that the first notice was not sufficient. either to terminate 
the tenancy, or to enhance the rent. The case falis within, the 
principle of the decision of a Full Bench of the Allahabad . High 
Court in the case of Bradley v. Atkinson (1) In that case, 
the landlord served a notice upon the tenant.in the following 
terms ; " If the rooms you occupy in ‘the house are not-vacated 
within aimonth from this date, I will file a suit against you for 
ejectment as well as for recovery of rent dué at the enhanced 
rate.” It was held that the letter was not such a notice to 
quit as the law requires, inasmuch as it was not a notice of the 
intention pf thelessor to terminate the -contract -at the: end of 
a month. of.the tenancy. Mr. Justice Straight- further-.doubted 
whether the letter was, a notice to quit at al. We are not 
unmindful that in England-it has been held that if a definite 
hotice to quit is given,it is; not invalidated. by. the addition: of 
words requiring, in a notice by ‘the landlord, an increase, or in, a 
patice by the tenant, a diminution, of rent, if the tenant stays 
on; and that a nofice-so,expressed operates as a notice to quit, 
with an;offer to grantor to take a new tenancy, as the case 
may be. ,Thus,it was laid down by the majority of the .Court 
of Appeal in Akegrn v. Deliman (2) that although a.notice to 
quit must be clear and certain so as to bind the party who gives 
"it and. to;enable the party to whom it is given to act upon it at 
-the time he receives it, ft cannot be laid down as an ‘inflexible 
Jule of law that the,notice to be given must not, be-optional. 
In:the case before the Court of- Appeal, the notice wasin these, 
‘terms : “Į hereby give you notice gto quit: and, deliver . up 
,peseeseion of the shop premises; and show-rooms -now held by 


“you as tenant from me, on or, before the first day of -May 1878, 


and I hereby. further.give, yau notice that. should you retain 
"possesajon «of. the pone ‘after i the ‘date beforementioried, 
Q) (1885, I L. B. 7 AJ. 899; ^ ^ (2) (1570; L'R 4 Ex, D. 901. 


* 
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the annual rental of the premises now held by you from-me 
will be $ 160 payable quarterly in advance.” It is obvious 
that the , first part. of the notice was. sufficiently precise to 
terminate the tenancy. The second part merely gave the 
tenant the option of a new contraot of tenancy.. Doe v. Fackson (1), 
Doe v. Goldwin (2), Roberts v. Hayward (3), Bury v. Thompson (4). 
In two analogous cases in this country, the rule in question ' has 
been followed: KrkabAai v. Kalu Gela (5) and Adolpho "Shrager 
v. Emma Price (6). In our opinion, the present case falls rather 
within the principle of the decision ia Bradley v. Atkinson, (7) 
than within the rule laid down by the Court of Appeal.in 
Ahearn v. Bellman (8). The inference follows that the tenancy 
was not terminated and the notice did not operate to enhance 
` the original rent. The first ground therefore fails. 
In so far as the second ground is concerned, section 108, 
clause (f), of the Transfer of Property Act provides that. if the 
lessor neglects to make, within.a reasonable time after notice, 
any repairs which he is bound to make to the property, the 
lessee may make the same himself and deduct the expense of:auth 
repairs with interest from the rent or otherwise recover it 
from the lessor. In the case before us, the defendant 'assertéd 
in his written statement that the landlord was liable to effect 
the repairs after notice had been given to him for the purpose, 
and that after his failure the tenant had, to his knowledge, 
effected the repairs himself. This allegation does not appéar 
to have been challenged at the trial, and no evidence was 
adduced on behalf of the landlord to show under what 
circumstances the repairs were effected. It further. appears 
from the judgment of the Small Cause Court Judge that the 
-question was not raised before him in the shape in which it has 
been presented to us. In view of these facts, we'are of “opinion 
that sufficient ground. has not been -made-out.to justify ‘our 
interference in revision. The second ground therefore,fails. , 
The result is that this‘ Rule is .discharged: with costs. 


We assess the hearing fee at two gold mohurs. __ dE. 
A.T.M. C Rule ped i 
i1) (1779, 1 Douglas 175. (5) (1898) I. L. B. 22 Dom. 241. j 
t3) (1841) 3Q B 143, * (6) (1808) 12.0. W. N, 1059, 7. ' 

(3) (1828) 8 O. & P. 482: (7) (1885) l- L R. 7 All. R99, ° 


(4) (1806) LQ B. D. 600... (8) (1879, L. R 4 Ex D. "- 
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` Before Str Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beachcroft. mE 


KANCHAN MANDAR 
U 


KAMALA PROSAD CHOWDHURY.* 


Üeurt-foo— Memeorandum of appeai—PbDuit for ejectmeni and for meme profts— 
Appeal fully calued—Smaller amonnt decreed for meme profis—Appeal 
in merne profis matier, Vf. Court-fos to ba paid. 

The plaintiff valued the relief for recovery of land at Hs. 1,020 ' and of the 
mesne profits antecedent to the suit at Rs, 4,109-8 as, The primary Court made 
a decree in favour of the plaintiff, which entitled the plaintiff to recover 
possession of the land and also to realise memme profits when subsequently 
msoertalned, The defendants appealed to the High Court, valued the appeal at 
Re, 5,219-8as., and paid Court-fee on the memorandum of appeal ad celerem, 
During the pendency of the appeal, proceedings for the assessment of mesne 
profits were carried on in the Court below, and mesne profits were assessed at 
Hs 2,570-1-10. A decree for this sam was made in favour of the plaintiff The 
defendants appealed against that decree for mesne profits : 

_ Hold, that as the defendants had already paid Oourt-fees upon the claim 

for mesne profits valued at Ra, 4100.8a&, they could not be called upon to pay 

‘Court-fees a second time upon the memorandum of appeal from the decree for 

Insane profits, 

Appeal by the Defendants. 
The material facts are set forth above. 


 Babu Provas Chandra Mitter and Moulvi Khursked Hossain 
for the Appellant Petitioner, 
Babu Ram Charan Mitra for the Crown. 
The judgment of the Court was delivered by 


Mookerjee J.—This application raises a question appatently 
of first impression. The petitioners were the defendants 1n an 
action for recovery of land and mesne profits. The plaintiff 
valued the relief for recovery of the land at Rs. 1,020 and of the 
mesne profits antecedent to the suit at Rs. 4,199-8. The Court 
below madea decree in favour of the plaintiff, which entitled 
the plaintiff to recover possession of the land and also to realize 
mesne profits to be subsequently ascertained. The defendants 
appealed to this Court, valued their appeal at Rs. 5,219-8, and 
paid Court-fees on the memorandum of appeal ed valorem. 
During the pendency of this appeal, proceedings for the assess- 
ment of mesne profits have been carried on in the Court below 


* Order No 8148 of 1912, in appeal from a decinon of Rabu Kisori Mohan 
Bikdar, subordinate Judge of Bhagalpur, dated the 4th May, 191210 suit No. 
prete 1910, from which Appeal from Original Deoree No, 489 of 1911, was 


Von. XVI.) . EH court, 


and mesne profits haveibeen assessed at Rs. 2,570-1-10. -A decree 
for this sum has now been made in favour of the’ plaintiff. "The 
defendants now desire to appeal against this decree for mesne 
profits. The question arises, whether they can be called upon to 
pay Court-fees upon the memorandum of appeal. They have 
already paid Court-fees upon the claim for mesne profits valued 
at Rs. 4,199-8, and they cannot, in our opinion, be called upon to 
pay Court-fees a second time. Under section 97 of the Code of 
1908, they were bound to appeal against the preliminary decree, 
and they have done so upon payment of full Court-fees. That 
preliminary decree has meanwhile been carried into effect and a 
final decree made by which the hability of the defendants has 
been fixed at a sum smaller than what is claimed by the plaintiffs. 
Consequently, it is not incumbent upon the defendants to pay 
Court-fees a sezond time. If mesne profits had been decreed for 
ahigher sum thao what is claimed inthe plaint and if the 
plaintiff had ootaiael a decree for such sum upon payment of 
additional Court-fees, the defendants might have been called 
upon to pay the difference between the Court-fees payable on 
the sum ultimately determined and the sum originally mentioned 
respectively. The reason why a question of this character has 
not been raised before, is explained in the decision in Sunwan 
Lal and others v. Daya Sunker Misser (1), where it was pointed 
out that an erroneous practice has hitherto been followed, by 
which the defendant was allowed to prefer an appeal to this 
Court against a preliminary decree for mesne profits upon pay- 
ment» of Court-fees of Rs. 10, We hold, therefore, that the 
appellants are not liable to pay Court-fees upon the present 
memorandum of appeal, and, we may add that the learned 
Government pleader, who has appeared on notice, conoedes that 
this is the correct view of the law. 


The appeal will accordingly be registered, 


— 


A. T. M. Appeal ordered to be registered, 
(1) (1909) 18 0. W. N. 815, «o 
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“2! "Before Sir Asutosh Mookerjee, Knight, Fudge, and 
asl 4e oso. Mr. Kustice Beachcroft- 
| '' JOGENDRA NATH CHATTERJEE 
: 


j ^  MONMOTHO NATH GHOSE.* 
| eer sale, sting aside af—Oinil Procedure Uode (Act V of 1808), O. $1, 


; : , R. 907- Parson attaching before judgment, Vf oan apply. 


A person, who has obtained an attachment of property before judgment | 


under Order 88, Rule 5, of the Oode of Ofvil Procedare, has no loous standi to 
apply ‘under Rule 80, Order 31 of the Code. " 

' ~An attachment before judgment does not by itself create any interest in 
the property attached. : 

Am attachmment prior to decree is not an T for the enforcement 
of the decree, but it {sa step taken merely for the purpose of preventing the 
debtor from delaying ‘or obstructing such enforcement when the deoree sub- 
sequently passed is sought toibe executed. An attachment after decree, on the 
otber hand, is an attachment made for the Immediate purpose of carrying the 
deoree into execution, and ıt presupposes an application on the part of the 
decree-holder to have his decree executed. 

, Under Rule 00, Order 21 of the Oode of Oivil Procedure, the person 
applying must have an existing intereat which is affected by the sale, 
_ Application for revision by the Decree-holder Auction- 
purchaser. 
, The petitioner, in execution of a decree for money which he 
held against his judgment-debtor, purchased the disputed pro- 
perties at an execution sale on the alist April, 1911. On the 
31st March, 1911, the property had been attached at the instance 
of the opposite party during the pendency of a suit whigh he 
had instituted. On the 2oth May following, the opposite party 


applied for reversal of the sale under Rule 90 of Order a1 of the 
Code of Civil Procedure. The application was resisted by the 


petitioner on the ground that the opposite party had no locus 
standi to make the application. Effect was given to this con- 
tention and the application was refused. Upon appeal, the 


‘order was discharged and the original Court was directed to 


consider the matter on the merits. 
Babu Skibaprosonno Bhattacharaya for the Petitioner, 
Babu Baidyanath Dutt for the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjeo J.—The question of law which requires decision 
in this Rule is one of first impression ; namely, whether a person 


* Oirill Rule No. B080 of 1919, against a deoision of Babu Ohara Chandra 
Mukherji, Subordinate EE of Burdwan. dated the 93th February, 1911, 
reversing that of Babu A. O. Datt, Munsift of. Asansole, dated the gSOih June, 
19iL. 


‘i 


Vou. XVL] . Higa oovkr, : 


who has obtained an attachment of property before judgment. i 


under Order 38, Rule 5 of the Code of 1908 is a person whose 
interest is affected by the sale of that property at. the, instance 


of a decree-holder against the defendant in the suit, within the. 
meaning of Rule 9o of Order 21 of the Code. It appears that- 


the petitioner Jogendra Nath Chatterjee in execution of zx 


decree for money which he held against his judgment-debtor , 
Basanta Kumar Chatterjee, purchased the disputed properties at. 
the execution sale on the 21st April rgrr. On the 31st March: 


I9II the. property had been attached at the instance of the 


opposite party Monmotho Nath Ghose during the pendency 


ofa suit which he had instituted. On the aoth, May follow- 
ing, Monmotho Nath Ghose applied for reversal.of the sale under 
Rule 90 of Order 21 of the.Code. The application was resisted; 
by Jogendra Nath Chatterjee on the ground that Monmotho 
Nath Ghose had no Jocus stand: to make the application under 
Rule 90, Effect was given to this contention and the appli- 
cation was refused. Upon appeal, that order has been discharged 
and the original Court has been directed to consider the 
matter on the merits. The Subordinate Judge has held that 
Monmotho Nath Ghose is entitled to apply under Rule 9o as 
bis interest has been affected by the sale. The question for con- 
sideration is, whether this view of the scope of Rule 90 is 
well-founded. DURe a 

On behalf of the petitioner, it has been contended that an 
attachment before judgment does not by itself create any interest 
in the property attached ; and in support of this view, reliance 
has been placed: upon the cases of Sewdut Ray v. Sreekanta 
Maity (1) and Basiram Mala v. Kattyayant Debi (2). On behalf 
of the opposite party, the contrary view has been maintained, 
and reliance has been placed upon the cases of Mot. Lg] v, 
Karrabuldin (3) and Sankarahinga v. Kundasami Zever (4). In 
. our opinion, the petitioner is entitled to succeed. 

As was pointed out by Mr. Justice Woodroffe in the case of 
Sewdut Ray v. Sreekanta Matty (5), the object of an attachment 
before judgment is simply to safeguard the property, so as to 
enable the plaintiff to realiss the amount of his decree if he 
should get one. He has, however, no lien or charge on the 
property which remains that of the defendant. He has a 
security ; but this does not import present property or even 


(1) (1908) L L, B. 83 Oala, 689, — (8) (1897) I. L, R, 25 Oalo. 179. 
(3) (1911) I. L. R. 88 Calo, 448. — (4) (1907) L L. B. 80 Mad, 418, 
(5) (1908) I, L. B, 83 Calo. 089(818). 
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beneficial interest. Substantially the same view was taken in the 
case of Bastram Mala v. Kattyayani Debi (1, where the 
distinction between the two kinds of attachment, namely, 
attachment before judgment add attachment in execution, 
was explained, and it was pointed out that the objects for 
which the two kinds of attachment are made are entirely 
different. An attachment prior to decree is not an attachment 
for the enforcement of the decree, but it isa step taken merely 
for the purpose of preventing the debtor írom delaying or 
obstructing such enforcement when the decree subsequently 
passed shall be sought to be executed. An attachment after 
decree, on the other hand, is an attachment made for the 
immediate purpose of.carryiug the decree into execution and 
it presupposes an application on the part of the decree- 
holder to have his decree executed. The cases of Mot Lal v. 
Karrabuldin (2) and Sankaralinga Reddi v. Kandaswami (3) 
are not opposed to this view. In those cases, three was an attach- 
ment after judgment, and it was pointed out that even such 
an attachment in execution merely prevents alienation. It is 
further worthy of note that Rule 90 requires that the applicant 
should be either the decree-holder or any person entitled to 
share in a rateable distribution of assets or whose interests are 
affected by the sale; in other words, such person must have an 
existing interest which is affected by the sale. The position of a 
persun who has obtained an attachment before judgment and 
has not yet obtained ajudgment, is that he has a chance of 
obtaining a judgment for the satisfaction whereof he is entifled 
to proceed against the property given to the Court by way of 
security. He has undoubtedly no present interest which is 
affected by the sale. We are, therefore, of opinion that the 
applicant under Rule go had no ocus siamdi and that his 
application was rightly rejected by the Court of first instance, 
Theresult is that this Rule is made absolute, the order 
of the Subordinate Judge discharged and that of the Court of 
first instance restored with costs both here and in the Court of 
appeal below: We assess the hearing fee at two gold mohurs. 


À, T. M. Rule made absolute. 


(1) (1911) I. L. B. 88 Galo. 448. — (9) (1897) L L. B, 35 Calo. 179. 
(8) (1907) L L. R. 80 Mad. 413, 


ult 
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Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr, Vustice. Beachcrofi, 
LACHMAN OJHA 2 
U. I 
ANUP RAL*" 
Sanction for preseeution— Criminal Procedure Coda (Act V cf. 1808), Seo. £76 


—Oiell nit—First Court's decreas &ffrmoé on aypeai— Fir  Oourts 
jurisdiotion, 


Where the decree in a ‘olvil suit was . confirmed on appeal, it was 
competent to the Court of first instance &s alsoto the Qourt of appeal, to 
take action under section 476 of the Uode of Orlminal Procedure, in respect of 
an offence of forgery committed in the course of the trial in the primary Court, 

^. Application for revision by the Plaintiffs. 

The plaintiffs sued on a registered bond and produced it in 
support of their claim. The suit was dismissed, the Court 
holding that the plaintiffs were guilty of alteration of the 
bond. Proceedings were taken under section 476 of the Code 
of Criminal Procedure, but as an appeal against the decree in 
the bond suit was pending, they were held in abeyance, The 
appeal inthe bond suit was dismissed and a notice was issued 
by the first Court upon the present petitioners to show cause 
why an order should not be made under section 476 of the Code 
of Criminal Procedure. Cause was shown and an order was 
made for prosecution. À | l cim 

. Babus Dwarka Nath Mitra and Manindra Nath Banerjee 
for the Petitioner. 

*Babus Ram Charan Mitra, Laht Mohon Ghose and 
Karunamoy Bose for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—We are invited inthis Rule to set aside an 
order under section 476 of the Criminal Procedure Code. It 
appears that the petitioners, as plaintiffs, sued on a registered 
bond and produced it in support of their claim. Upon an 
examination of the bond, it appeared that the figures 35 had 
been altered to 25, inthe clause which fixed the value of the 
paddy deliverable in lieu of interest. The Court dismissed the suit 
onthe 16th August 1911, holding that the plaintiffs were guilty 
of the alteration, and took proceedings under section 476 of the 
Criminal Procedure Code; but as an appeal against the decree 
inthe bond suit was preferred, the proceedings were held in 
abeyance, The judgment of the Court was ultimately confirmed 


* Civil Rule No 8218 of 1912, against an order of Babu Abinas Chandra 
Nag, Munmff of Parulja dated the 6th May, 1912 — 


. 569 
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on appeal on the rsth March 1912. Thereupon notice was 
issued by the first Court upon: the present petitioners to show 
cause why an order should not be made under section 476 of the 
Criminal Procedure Code. Cause was shown and an order was 
made on the 6th May 1912in these terms: "from these things 
the opposite party appear to be guilty of the offences 


. mentioned in sections 463 and 471, Indian Penal Code, and 


I accordingly send the case to the Deputy Commissioner of 


. Manbhoom for investigation and for trial or commitment to the 


sessions as may be considered necessary." It has been argued 


' before us that this ‘order ‘was made without jurisdiction 


‘Inasmuch as the final decree in the civil suit was made by the 


appellate Court, and consequently that Court alone was compe- 


tent to take action, if necessary, under section 476 of the Criminal 


Procedure Code. In support of this proposition, reliance has been 
placed upon the cases of S'adulal Sahu v. Sahu (1) and Kenullah 
v. The Emperor (2). Neither of these cases is of any assistance 
to the ‘petitioners. The first case holds that itis undesirable 
to grant sanction for criminal prosecution pending the hearing 
of an appeal in a civil suit. The second case holds that where 


the sanction has been granted by a Court of first instance on 


the strength of its decision in a civil suit, that order fnust be 


" taken to have lapsed when the judgment in the civil suit has 


been reversed on appeal, because the foundation for the order for 
prosecution has disappeared. In the case before us, the decree 


_ in the civil suit was confirmed on appeal. It was, therefore, 


competent to the Court of ‘first instance, as also to the Court 
of appeal, to take action under section 476 of the Criminal 
Procedure Code. We may point out, however, that the 
order is not accurately worded, and in accordance with 


-section 476, the Court ought to have sent the case for 


` enquiry or trial to the nearest Magistrate of the first class. This, 


1 


no doubt,is what’ the Court intended. The verbal inaccuracy, 
doubtless, has not in any^way prejudiced the petitioner ; at the 


same ‘time, itis desirable that: judicial officers in civil’ Courts 


who may not be’ familiar with the provisions of the Criminal 
Cede and who may have to pass orders under section 195 or 
475 of the Criminal Procedure Code, should adhere strictly to the 


' language used by the Legislature “and not endeavour, to 


paraphrase the same. 
The Rule is discharged. 


pO AST. Me. Rule discharged. 


(1) (1007 I L. B. 8 Onl, 848. 12) (1907) 12 O, W. N. 1, 
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- 


. . HIGN. OOURI. 
Before Sir Asutosh Mookerjee, Knight, Fudge, and ` 
Mr. Fustice Beachcroft. : 


DEO SARAN LAL `- 
v 


SYEDUNNESSA BEGUM.” 


Amaxdmoni—Deoree— ÁA p plioation for revital of svi — Subetitutio 
: Plaint not amended. 


* A mit was dismissed for default on the non-appearanoce of the plaintiff, 
Before this order was passed, one of the defendants had died. The plaintiff 
applied- for revival of the suit. During the pendency of that proceeding, {t 
transpired that one of the defendants was dead, and the plaintiff applied f 
time to bring on the record the representatives of the deceased. An order for 
substitution of the name of the present petitioner was made, but the subetitution 
was made In the application for revival of the suit and the original plaint was 
not amended. The suit after revival was tried on the merits and decreed. In 
the decree, the name of the deceased appeared as one of the defendants. 
Execution was subsequently taken ont agninst the present petitioner, who 
objected. The plaintiff then apphed to the Court for amendment of the decree, 


and the decree was amended by the substitution of the name of the present | 


petitioner in place of the deceased defendant : 
^ Held, that the order was wrong, as it was nota case'for amendment. The 
mistake in the decree was due to the omission of the Court to amend the 


plaint. 
The High Court discharged the decree and all subsequent orders, and 
ordered the plaint to be amended and the suit tried de toro, ` 4 


Applications for revision by the Defendant. 
The material facts are set forth above. 
Babu Surendra Nath Ghosal for the Petitioner. 
No one appeared for the Opposite Party. 

. The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an ` 


ofder for amendment of a decree, made on the 4th May 1912 
under somewhat novel circumstances. Thé suit, which was 
commenced on the 10th May 1904 against two persons, Gajadhar 
Lal and Rup Lal, was decreed on tbe 18th July 1905. The 
defendants preferred an appeal. The District Judge reversed the 
decision of the Court of first- instance and remanded the case 
for retrial, as, in his opinion, the defendants were entitled to 
plead a set-off. The records were received back in the original 
Court -on ‘the 16th March 1906. On that date,the 26th April 
following was fixed for the hearing of the suit. The plaintiff did 
not enter: appearance on the date fixed ; and the result was that 


* Olvil Rules Nos 8449 vibe ELE eor cre Babi 
Mohini Mohan Dutt, Fubardinate Judge of Monghyr, dated the th May. 181% : 


“~ 


July, 1, 
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the suit was dismissed for default. It appears that one of the 
defendants, Rup Lal, had died on the rrth April 1906; but this 
was apparently not brought to the notice of the Court at the 
time when the order of dismissal for default was made. On the 
goth April 1906, the plaintiff applied for revival of the suit. 
During the pendency of that proceeding, it transpired that Rup 
Lal was dead; and on the aoth May 1906 the plaintiff applied 
for time to bring on the record the representative of Rup Lal. 
On the yth June 1906 he nominated the present petitioner, ` 
Deo Saran Lal, as the representative in interest of Rup Lal ; aud 
an order for substitution was made. That order, however, was 
interpreted to mean that the name of Deo Saran Lal was to be 
substituted for that of Rup Lal, only in the application for . 
revival of the suit, and the original plaint was not amended. On. 
the 3oth June 1906 the Court made a conditional order for 
revival. The costs were paid, as directed ; and the suit was 
revived on the and July 1906. But as the plaint had not been 
amended, the suit was revived against a dead man. This was 
not noticed either by the plaintiff or by the surviving defen- 
dant. The suit was tried out on the merits, and a decree 
ultimately made in favour of the plaintiff, in which the name 
of Rup Lal appeared as that of one of the defendants, Execution 
was subsequently taken out against the present petitioner as the 
representative of Rup Lal; but he objected, and his objection 
was allowed, that as the decree had been made against a dead 
man, it bound neither the deceased nor his representative. „The 
plaintiff then applied to the Court for amendment of the decree ; 
and the Subordinate Judge on the 4th May 191a directed that 
the decree be amended by the substitution of the name of the 
petitioner Deo Saran Lal in place of that of Rup Lal. This order 
is now assailed before us; in our opinion, it is plain that the 
order cannot be supported. 

It is clear that this is not a case for amendment of decree, 
The decree was in conformity with the judgment. The mistake 
in the decree was due to the omission of the Court to amend the 
plaint. When the plaintiff applied for the substitution of the- 
representative of the deceased defendant and the order was made 
in that behalf, it should have been carried out, not merely in 
respect of the application for revival but also in respect of the 
original suit. The omission of the Court to take this obvious 
step. has resulted in the absurd position, that the suit has been 
revived and tried out as against a dead man. The proper order. 


Vot, XVL] : HIGH ODUET. 


to make, in the event which has happened, is to discharge not 
only the order of the 4th May 1912, but also the decree in the 
suit. The plaint wil be amended by the subetitution of 
Deosaran Lal'in place of Rup Lal. The plaintiff and the defen- 
dants will thus be placed in the position they occupied when 
the order for revival was made on the and July 1906. The suit 
will now be retried in the presence of all the parties. We 
discharge the entire decree and direct a retrial of the whole suit, 
as otherwise complications may arise. 

As the Rule has not been opposed, there will be no order 
for costs. 

This order will also govern the other Rule No. 3507 of 
1912. 
A. T. M. Rules made absolute, 





Before Str Asutosh Mookerjee, Knight, Fudge, and Mr Tuned 
Hoimtood, 


DIGAMBARI BEWA 
v. 
JOY NARAIN DAS.* 
Arbitration—Procesdiags | commexosd after espiry of prescribed period — 
Award — Decres on award, if valid. 

It is incumbent upon the Court to “satisfy itself thata legal “award exists 
whereon a valid dearee can be founded, 

Where the arbitrators commenced their proceedings after the expiry of 
the prescribed period, their proceedings were infructuous, and their award made 
without authority, could not be made the basis for a valid decree, 

Application for revision by the Plaintiff, 

The matter in controversy between the parties was referred 
to arbitrators on the 27th February 1912, and they were directed 
to submit their award on or before the 15th March, On that 
date, an application for further time was made by one of the 
arbitrators, No express order for extehsion of ume was made, 
but the case was adjourned to the 3rd Apri anda direction 
was given that this should be intimated tothe arbitrators. On 
the ard April, both the parties were absent ; their pleaders 
intimated to the Court that they had no instructions, and that 
nothing had been received from the arbitrators, The Court 
ordered that the suit do stand adjourned till the 9th April for 
disposal, the parties to be ready with their evidence, if no award 


* Oivll Bule No 8303 of 1912, against the decision of M ad Oma 
- Al, Munslff of Oontai, dated the 19th April, 1012, . ° - 
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was filed in Court on or before that date; the Court further 
directed the arbitrators to return the papers, with or without 
their award, on or before that date. The arbitrators commenced 
their proceedings on the 6th April, and made their award two 
days later. On tbe 9th April the arbitrators submitted their 
award. A decree was made in accordance with the award. 


Babu Kherode Narain Bhunta for the Petitioner. 
Babu Hari Bhusan Mukherjee for the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J.— We are invited in this Ruleto set aside - 
a decree made in accordance with an arbitration award, on 
the ground that the award was made after expiry of the time 
prescribed by the Court. The matter in controversy between 
the parties was referred to arbitrators on the 27th February 
1912, and they were directed to-submit their award on or 
before the 15th March. On that date, an application for further 
time was received from one of the arbitrators. No express order 
for extension of time was made, but the case was adjourned to 
the 3rd April anda direction was given that this should be 
intimated to the arbitrators. This may. be taken as an order 
for extension of time by implication. On the 3rd April, both 
the parties were absent; their pleaders intimated tothe Court 
that they had no instructions, and that nothing had been 
received from the arbitrators. The Court ordered that the suit 
do stand adjourned till the 9th April for disposal, the parties to 
be ready with their evidence if no award was filed in Court on 
or before that date; the Court further directed the arbitrators to 
return the papers, with or without their award, on or before 
that date. On-.the 9th April it was intimated that the 
arbitrators had submitted their award, whereupon the Court 
directed that the award be kept on the record and the case put 
up on the 19th April for disposal, On the latter date, a decree 
was made in accordance with.the award. In our opinion, it is. 
manifest that the award was made without authority and could 
‘not be used as the basis for a valid decree. It has been argued, 
however, by thelearned vakil for the opposite party that this 
objection was not taken in the Court below. That is obviously 
immaterial, The objection was apparent on the face of the record. 
and went to the root of the matter; it was incumbent upon, 
the Court to satisfy itself that a legal award existed whereon a. 
valid decree could be founded, It is further clear that no 
extension of time was allowed on the 3rd April 1913 and noue. 


Vor. XVI.) -- - e chidncoóvnf.. - 


could be granted, directly or by implication;on the roth April 
1912, after the arbitratórs had made and: filed their award, 
Raja Har Narain Singh v. Ckaudhrian Bhagwant Kuar (1). 
The arbitrators commenced’ their proceedings on the 6th April 
1912, and made their award two days later. These proceedings, 


taken after the expiry of the prescribed period, were thus ` 


obviously infructuous, and théir award, made without authority, 
could not be made the basis for a valid decree. 

The result is that this Rule is made absolute, the decree of 
the Court. below set aside, and the case remanded for trial in 
Court, The petitioner is entitled to the costs of this Rule, We 
assess the hearing fee at one gold mohur. 

A. T. M. Rule made absolute, 


(1) (189D L L. B 18 AIL 800, 


` Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
Beackcroft. 


ERA APENA 
.V. 
ERA SWAMI? 


Vendor bu diez DAN fraudulontiy takon possassion PRANA TTE 
S of — Lien, J j^ 

When goods have been sold on credit and poseeasion has been delivered to 
the purchaser, the title vests completely in him, and the vendar has no lien 
in the goods sold, 

DBlibeoam v. Sanders (1) and New v. Siogian (3) referred to. 

Where the goods were sold on credit. no time was fixed for tho payment 
of the price, and the purchaser obtained possemson of the goods, if thereafter 
the goods were unlawfully taken away from the custody of the purchaser 
by other persons the vendor was not entitled to hold the latter directly 
responsible for his claim in a suit for the price of things sold. 

Application for revision by Defendants Nos. 4 and 5. 

The suit was brought for the recovery of the balance of 
price of cloth sold. The purchaser died and the suit was brought 
eight days later, against the father and son of the purchaser 
and three other persons, on the allegation that the latter had 
fraudulently and wrongfully taken possession of the goods while 
the purchaser was on his death-bed. The claim was resisted | 


by those three defendants on the ground that as against them, 
hd Civil Rule No. 591 of 1912, against a decision of Babu Narendra Krishna 
Dutt, Small Cense Court Judge of Cuttack, dated the 32nd January, 1912, ` j 


(1) 1825) 4 B. & C. 948, 98 R. R 585. £^ 
(3) (1828) D. & L, 198 ; 8€ BR. 767, i» 
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there was no cause of action. The Small Cause Court Judge 
overruled this objection and made a decree not only against the 
first two but also against the fourth and fifth defendants, 
There was no decree against the third defendant, as he died 
pending suit, and his representatives were not brought on the 
record. 

‘Babu Shibabrosonno Bhattacharya for the Petitioner, 

Babu Giris Chandra Pal for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjeo J.—We are invited by the petitioners in this 
Rule to set aside a decree, so far as it affects them, in a suit 
brought against them and other persons for the balance of price 
of cloth sold. "The allegation of the plaintiff is that on ‘various 
dates between the 3rd June and the 21st. August 1911, he sold 
goods on credit to one Gour Basna, the father of the second 
and son of the first defendant ; that Gour Basna did not pay for 
those goods in full and that the plaintiff was consequently entitled 
to recover the balance of price due. Gour Basna died on the 
11th September 1911, and, the plaintiff commenced this action 
eight days later, not merely against the first two defendants 
who are the representatives of Gour Basna, but also against 
three other persons on the allegation that the latter had 
fraudulently and wrongfully taken possession of the goods while 
Gour Basna was on his death-bed. The claim was resisted 
by these three‘defendants on the ground that as against them 
there was no cause of action. The Small Cause Court Judge 
has overruled this objection and made a decree against not only 
the first two but also the fourth and fifth defendants. There is 
no’ decree against the third defendant, because he died during 
the pendency of the suit, and his representatives were not 
brought on the record. The question in controversy is, whether 
the suit as framed is maintainable against the fourth and fifth 
defendants. It is clear that as against the first two defendants, 
the claim is founded on a breach of contract; as representatives 
of the original purchaser, they are liable for the balance of price 
due to tbe extent of the assets in their hands. Inso far as the 
fourth and fifth defendants are concerned, the claim is founded 
on the allegation, and the allegation has been found true by the 
Small Cause Court Judge, that while Gour Basna was still 
alive, they fraudulently took possession of his goods, in 
collusion with the first defendant, in satisfaction of a pretended 


claim against Gour, On behalf of the plaintiff, this claim has been 
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sought to be supported on the analogy of the principle whereby 


executors de son fort are made liable when they ‘interfere with 
the estate of a deceased person, and reference has been made 
to the decision of the Madras High Court in the case of 


, Magaluri Garudiah v. Narayana Rangiak (1). In our opinion, 


the principle invoked, of which application may be found in 


Nathuram v. Kutti (a), Yogendra Narain v. Temple (3), and 


Kshitish Chandra v. Radhika Mohan (4), is of no possible 
assistance to the plaintiff; the fourth and fifth defendants 
cannot, by any stretch of language, be deemed executors in 
anticipation. The plaintiff cannot, further, succeed on the 
footing that there was privity of contract between him and these 
defendants ; nor can he succeed on the theory that in the events 
which have happened, he had a lien on the goods sold. Under 
section 95 of the Indian. Contract Act, unless a contrary 
intention appears by the contract, a seller has a lien on sold goods 
aslong asthey remainin his possession and the price or any 


part of it remains unpaid, Under section 96 where, by the- 


contract, the payment is to be made at a future date, but no time 
is fixed for the delivery of the goods; the seller has no lien and 
the buyer is entitled to a present delivery of the goods without 
payment; butif the buyer becomes insolvent before delivery 
ofthe goods, or if the time appointed for payment arrives before 
the delivery of the goods, the seller may retain the goods for 
the price. It is clear, therefore, as was explained by Mr. Justice 
Bayley in Boram v. Sanders (5) and New v. Swartn (6), where 
goods have been sold on credit and possession’ has been delivered 
to the purchaser, the title vests comoletely in him and the vendor 
has no lien on the goods sold. In the case before us, the goods 
were sold on credit ; so far as we can gather, no time was fixed 
for payment of the price; the purchaser obtained. possession 
ofthe goods. If thereafter the goods were unlawfully taken 
away from the custody of the purchaser by the fourth and fifth 
defendants, the plaintiff is not entitled to hold these defendants 
directly responsible for his claim. Whether after he has obtained 
a personal decree against the representatives of the purchaser, 
he may be in a position to pursue the goods in the hands of the 
fourth and fifth defendants in a proceeding properly framed 
for the purpose, on the allegation that they really constitute 
part of the estate of the deceased purchaser, is a question which 


(1) (1881 I. L. B. 8 Mad. 889. 14) (1007) I. L. R. 85 Cale. 378. 
(3) (18971. Ts, B. 30 Mad. 416, {5} (18351 4 B. & O. 048; 98 R. R. 535, 
(8) (1867, 3 Ind, Jur N, B, 381. (6) (1818) D. & T. 198, 84 R, B. 767. 
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obviously does not arise for consideration in the suit as framed ;, 
norindeed can a declaration in that behalf be granted by a, 
Court of Small Causes. 

. The result is that this Rule is made absolute and the decree 
of the Small Cause Court Judge against the petitioners set aside; 
The petitioners are entitled to their costs both here and in the 
Court below. We assess the neang fee in this Court at one 
gold mohur. - 

A. T. M. ` Rule made absolute, 





Before Sir Asutosh Mookerjes, Knight, Fudge, and 
Mr. Fustice Beachcroft. 
LEAKAT HOSSEIN 


v. 
BISESWAR SANYAL.* PNE 
Mukhioar, tf can sign pleadings. 
A written statement as alsoa plaint may be presented or tendered by a 
Mukhtear but neither can be signed by him. 
Application for revision by the Muktears. 
The material facts and arguments appear from the judgment. 
Mr. Zahid and Monit Waked Hossain for the Petitioners. 
Babus Umakak Mukerji and facien Nath Mukerji for the 
Opposite Party. 
The judgment of the Court was delivered by 
Mookerjee J.—This Rule raises an important quéstion as 
to the authority of a. Mukhtear to present a plaint or a written 
statement. Onthe 18th May i911, six pleaders practising in 
the civil Courts at Kishenganj, represented to the Munsiff that a 
Mukhtear Jamsed Ahmed had signed and filed written statements 


intwo rent suits and another Mukhtear Iduteq Hossain had 


signed and filed plaints in two money suits. The pleaders con- 
tended that this, was in violation of the rules framed by the. 
High Court and prayed that proceedings under the Legal 
Practitioners Act might ba taken against the Mukhtears 
concerned for unprofessional conduct. On the oth June, the 
Munsiff recorded an opinion to the effect that civil Court 
Mukhtears were entitied to file plaints and written statements 
under their signature, and that as the privilege had been con. 
ferred by the High Court, it could not be taken away. The 


* Civil Rule No, 4909 of 1913, against an order of Mr. Te] Ohandra 
Mukeril, Judge of Purnea, dated the 8th June 1912. reversing that of 
“Mr. All arim, Monsi of Kisbengunj, EOS tLe Oth June, 18H. 
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Munsiff- further expressed-the pinion that. if his: *predecé£sors 
in "office had made-a standing order to.the cóntraty; it must Be 
deemed slira vires. The pleaders then apolied to.thé District Judge 
and prayed that the arder of the ^ Münsiff-rniglit--be set aside as 
erroneous. On the.8th June.r912, the District Judge recorded an 
opinion to the effect.that.the exptession of-opinion by the Munsiff 
was clearly erroneous, because though the Mukhtears could present 
æ plaint or tender.a written statement in Court, they were not 
competent to sign thepleadings. The District Judge further stated 
that, if in future, -the Mukhtears exceeded the powers, duties 
and functions assigned to them by the rules of the High Court, 
proceedings under the Legal -Practitioners Act would be taken 
against them, Weare now invited by the Mukhtears to review the 
order of the District Judge and discharge it as made erroneousl y 
and without jurisdiction. In our opinion, there is no room for 
controversy that the District Judge has taken a correct view of 
the privileges of Mukhtears. 


Under section 11 of the Legal Practitioners Act, it is com- 
petent to this Court, notwithstanding anything contained in the 
Code of Civil Procedure, to make rules from time to time, 
declaring what shall be deemed to be the functions, powérs and 
duties of Mukhtears practising in the subordinate Courts. The 
rules now in force are to be found in | Chapter XI of the General 
Rules and Circular Orders, Vol. I, page 291 ; section 34 of these 
rules defines the functions, powers, and duties of Mukhtears 
practising in the subordinate Courts. Clause (4) of the section 
lays down that a Mukhtear may presenta plaint including any 
documents that may be attached to it and receive it back if it be 
rejected or returned. Clause (7) provides that Mukhtears may 
tender a written statement and receive it back again if it be 
rejected or returned. It has been argued by the learned counsel 
for the Mukhtears that the presentation of a plaint and the 
tendecing:of a written statement include the signing of these 
pleadings. In our opinion, there is no foundation whatever for 
this contention. Section 26 of the Code of Civil Procedure 
provides that every suit shall be instituted by the presentation 
of a plaint or in such other manner as may be prescribed. Rule 1 
of Order 8 provides for the presentation of a written statement 
by the defendant. Rule 14 of Order 6 requires every pleading 
to be signed by the party or his pleader, if any. This clearly 


includes both the plaint and the written statement, because under | 


Rule 1 of Order 6 a pleading means a plaint or a written 


* 
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statement, The term ‘ pleader ' is defined in section 2, clause 15, 
to mean any person entitled to appear and plead for another in 
Court 5 this clearly does not include a Mukhtear. Consequently, 
a pleading cannot be signed by a Mukhtear. The written state- 
ment as also the plaint may be presented or tendered by a Mukhtear 
but neither can be signed by him, Under these circumstances, 
we are of opinion that the view taken by the District Judge is 
correct. and must be upheld. It has been suggested, however, 
that in cases in which there is no pleader, as the plaint has to be 
signed by the piaintiff alone, it may be presented, when so signed 
by the Mukhtear with a note that it is presented by him. This 
is a matter with which we cannot deal at this stage. It is sufficient 
for us to hold that the claim of the Mukhtears to sign the 
pleadings is unfounded. In what manner the presentation of a 
pleading by a Mukhtear may be made is a matter to be deter- 
mined when the occasion arises. In the view of matter we take, 
it is unnecessary to consider whether the District Judge had 
jurisdiction to deal with the question, because even if he had not, 
this Court would be prepared to pass the same order. 

The result is that this Rule ıs discharged. We make no 
order as to costs. ! 
A. Te Ma Rule discharged. 
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Before Sir Asutosh Mookerjee, Knight, Fudge, and Mr. Fustice 
l Beachcroft. 
TOOKOOMONI DASI 
D. 
: DWARKA NATH DINDA.* 
Reseoution sale— Fraud, antecedent and subsequent to sala— Limitation Act (IX 
of 1908), Seo, 18. 

Proof of fraud antecedent to the execution sale may have an important 
bearing in the determination of the question whether there was fraud subsequent 
to the male sufficient for the purpose of section 18 of the Limitation Aot; in 
other words, the question of fraud should be considered as a whole. 

Application for revision by the Judgment-debtor. 

In execution of decree, the decree-holder purchased the 
property of the judgment-debtor on the 15th November, 191o. 
An application to set aside the sale was made on the 16th 
March, 1911. The judgment-debtor alleged fraud on the part 
of the decree-holder both before and after the sale. The first 
Court declined to consider the question of fraud antecedent 
to the sale and refused to set aside the sale. The order was 
affirmed on appeal. 

Babu Biraj Mohon Mojumdar for the Petitioner. 


Babus Mohendra Nath Roy and ¥yotts Chandra Hasra 


for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjee J.— We are invited in this Rule to set aside 
an order whereby the Subordinate Judge has afhrmed an order 
of the Court of first instance refusing to set aside an execution 
sale. The sale took place on the 15th November 1910, and the 
decrée-holder became the auction-purchaser. The application 


to set aside the sale was not made til the 16th March r9rr, 


that is, after the expiry of the thirty days prescribed by Art. 166 
of the Limitation Act, 1908. It consequently became necessary 
for the judgment-debtor to bring his case within section 18. 
In order to do this, he alleged fraud on the’ part of the decree- 
holder both before and after the sale. The Subordinate Judge 
has declined to consider the question of fraud antecedent 
to the sale and has confined his attention to the question of 
fraud subsequent to the sale, In our opinion, the case has not 
been properly considered. No doubt, it cannot be laid down 
as an inflexible rule of law that proof of fraud antecedent to the 


* Oivi Rule No 2440 of 1912, against a decision of Babu Jogendra Nath 
Bosu, Bubordinate Judge of SAE dated the 20th January, 1912, affirming 
je vr ru Satis Chandra Ghose, Muns of Danton, dated the 29th 
une, 1911, 
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sale necessarily indicates continuance of that fraud subsequent 
to the sale. At the same time, it is clear that proof of fraud 
antecedent to the sale may have an important bearing in the 
determination of the question whether there was fraud subse- 
quent to the sale, sufficient for the purposes of section 18, in other 
words, the; question of fraud should be considered as a whole. 
We, therefore, make the Rule absolute, set aside the order of the 
Court below and remand the caseto it for reconsideration. We 
do [not express any opinion upon the merits; in fact, the 
circumstances of the case have not been placed before us. 
The costs of this Rule will abide the result. We assess the 
hearing fee at one'gold mohur. 

A. T. M. Rule made absolute. 


Before Str Asutosh Mookerjee, Knight, Fudge, and 
Mr. Fustce Beachcroft. 
PURAN CHAND BAID 
v. 
SURENDRA NARAIN SINGH.* 
Oiril Prosedure Code (dæ V of 1908), Seo 78--Deorcs-Aolder, bonamdar for 
judgmenrit-dobtor-—jurisdlotion. 
Under section 78 af the Code of (hvil Procedure (1908), it is competent to 


_ the Court to investigate whether any of the decree-holders who claim rateable 


distribution is a bexamdar for the judgment-debtor or not, 
Ja re Sunder Dess (1) and Chhawganial vy, Fazarali (2) followed. 


Applications for revision by the decree-holders for rateable 


distribution. 

Applications for rateable distribution of assets. 

Applications for rateable distributions under section 73 of 
the Code of Civil Procedure of 1908 were made by several 
persons, each of whom held a decree against the same judgment- 
debtor and applied to the Court for execution of bis decree 
before the receipt of the assets. As regards four of those 
persons, the attaching decree-holder, the opposite party, alleged, 
that their decrees were fictitious and that they were in reality 
benamdars for the judgment-debtor himself. The lower Court 
upheld the contention of the opposite party. 

Babus Hemendra Nath Sen and Harihar Prosad Singh for 
the Petitioner. 

Babus Golap Chandra Sarkar, Dwarka Nath; Mitter and 
Rishindra Nath Sarkar for the Opposite Party. 


* Civil Rules No. 2048 and 8865 of 1912, against the orders of Babu R, I. 
Das, &ubardinate Judge a? Purnea, dated the 80th March, 1913. 
(1) (1884) L L, BR, 11 Calo, 43. (3) (1888) I. L. R. 18 Bom. 154. 


Vou. XVI.) HIGH OOUR. 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule toset aside an 
order made under section 73 of the Civil Procedure Code of 
1908. The properties of the judgment-debtor were sold at the 
instance of a decree-holder Surendra Narain Singh who is the 
opposite party in this Rule. Applications for rateable distribution” 
under section 73 had been made previously by several persons, 
each of whom held a decree against the same judgment-debtor 
and had applied to the Court for execution of his decree before 
the receipt of the assets. As regards four of these persons, 
the attaching decree-holder Surendra Narain Singh alleged, that 
their decrees were fictitious and that they were in reality 
benamdars for the judgment-debtor himself. These decree-, 
holders thereupon contended that the question sought to be 
raised could not be decided under section 73. Their objection, 
however, was overruled upon the authority of the decision in 
Radha Gobind Skah v. Skatkh Ooseer 9emadar (1). The Subor- 
dinate Judge then took evidence and held that these rival 
-decree-holders were denamdars for the judgment-debtor ; in this 
view, he refused their application for rateable distribution. One 
of these decree-holders, Puran Chand Baid, has obtained this 
Rule, and on his behalf it has been argued that, under section 73, 
it is not competent to the Court to investigate whether any of the 
decree-holders is a benamdar for the judgment-debtor. It has 
been argued, on the other hand, that the Court is competent to 
determine this question, and, in support of this view, reliance 
has'been placed upon the decision mentioned by the Subordinate 
Judge; reference bas also been made to a passage from the 
judgment of their Lordships of the Judicial Committee in the case 
of Skankar Sarup v. Mejo Mal (2). Neither of these decisions. 
isof any assistance in the solution of the question raised. In 
Radka Gobind Shah v. Shatkh Ooseer Pemadar (1), the question 
was raised whether the Court could determine in a proceed- 
ing for rateable distribution if the decree held by one ofthe 
rival decree-holders was barred by limitation. The observation 
made by thelearned Judgesto the effect that it is. undoubtedly 
in the power of one decree-holder to show that the decree 
obtained by another decree-holder under which the property 
had been attached, was a decree obtained by him by fraud or by 
other improper means, was based upon section 272 of Act VIII 


(1) (1871, 15 W. R. 319, (à) (1901) L L R 23 All 818 (328), 
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of 1859 ; there is no provision in the present Code corresponding 
tothat section. The observation of the, Judicial Committee in 
Shankar Sarup v. Mejo Mal (1) relates to an entirely different 
matter, namely, whether a conclusive character can be attributed 
to an order under section 295 of the Code of 1882. Tne question 
Taised before us, must, therefore, be determined upon a construc- 
tion of section 73. 

Subsection (1) of section 73 provides that where assets are 
held by a Court and more persons than one have, before the 
receipt of such assets, made application to the Court for the 
execution of decrees for the payment of money passed against 
the same judgment-debtor and have not obtained satisfaction 
thereof, the assets, after deducting the costs of realisation, shall 
be rateably distributed among allsuch persons. On behalf of 
the petitioner, it has been contended that the Court is bound 
to direct a rateable distribution when application is made in that 
behalf and the Court is not competent to enquire whether the 
applicants are real decree-holders. On behalf of the opposite 
party, it has been argued that it is incumbent on the Court to 
ensure that the process of the Court is not abused, and that the 
Court must, for that purpose, ascertain whether the decree on 
the basis whereof rateable distribution is claimed is a real decree. 
The question of the true construction of this section is not free 
from difficulty. But in view of the decision of this Court in 
the case of Zn re Sunder Dass (2), which was followed in the 
case of Chhauganial v. Masarak (3), we must overrule the con- 
tention of the petitioner. In the case first mentioned, the Court 
was called upon to consider whether under section 295 of the 
Code of 1882 it was competent to the execution Court to deter- 
mine whether the words " decree-holders" or ‘ persons holding 
decrees for money against the same judgment-debtor” signify 
bona fide decree-holders. There an application had been made 
for execution of a decree and the property of the judgment- 
debtor had been sold. A rival decree-holder applied for rate- 
able distribution. His application was resisted on the ground 
that he had taken an assignment of the decree he sought to 
execute, for the benefit of the judgment-debtor himself. The 
question, therefore, arose, whether it was competent to the 
Court to determine upon evidence that the assignment had been 
made for the benefit of the judgment-debtor ; in other words, 
whether there was a rent decree in existence, capable of execu- 


(1), (1901) L L. B. 28 A1, 813. (3; (1851) L LB. 11 Oalo. 42 
(8) (1888, LL. B, 18 Bom, 184. 
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tion against the judgment-debtor. Sir Richard Garth, C. J. 
held that it was competent to the Court to determine whether 
the claimant was a dona fide creditor or a sham decree-holder. 
He pointed out that if the contrary view were adopted, the 
section would give rise to a great deal of fraud, because any man 
who is in difficulties and likely to have executions issued against 
him by dona fide creditors, might always have a number of sham 
decrees in readiness against himself, to defeat the claim of any 
bona fide creditor who might put in an execution. As soon as 
the bona fide creditor put in his execution and sold the property, 
these sham decree-holders, who would really represent the judg- 
ment-debtor, might come in and completely sweep away all the 
assets from the bona fide decree-holder. This is obviously good 
sense, and was relied upon before the Bombay High Court in 
Chhauganlal v. Fasaralt (1). Sir Charles Sargent C. J. followed 
decision of this Court, although he stated that the question was 
not free from difficulty. It is worthy of note that the question 
was sought to be raised again before this Court in the case of 
Raghu Nath Gujrati v. Rat Chatraput Singh (a). In that case 
Sir Francis Maclean C. J. doubted the correctness of the decision 
in Zn re Sunder Dass (3), while Mr. Justice Banerjee was inclined 
to follow it as well-founded on principle. This divergence of 
judicial opinion, no doubt, shows that the question is not free 
from difficulty. We must bear in mind, however, that since the 
date of the decisions in Zr»re Sunder Dass (3) and Chhauganlal 
v. Masarali (1), the Code of Civil Procedure has been revised 
and re-enacted ; if the Legislature had been of the opinion that 
the view taken by this Court and by the Bombay High Court 
was erroneous and did not represent the true intention of the 
framers of the Code, the language of the section might have been 
suitably altered; but although we find that the provisions of 
section 295 have been reproduced with variations in section 73, 
the phraseology has not been so modified as to justify an inference 
that the decision in /n re Sunder Dass (3) is no longer good law. 
We, therefore, accept the view adopted by Sir Richard Garth 
aod Sir Charles Sargent and discharge this Rule with costs. The 
hearing fee is assessed at two gold mohurs, 

It is conceded that this judgment will govern the other Rule 
(3365 of 1912) which is also discharged with costs. The hearing 
fee in this Rule is assessed at one gold mohur. 

A, T. M. Rules discharged, 


(1) (1888) I. L. B. 18 Bom. 154. (3, (1897) 10. W. N, 688, 
(3) (1884) L L. R. 11 Calo, 42. 
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Before Str Asutosh Mookerjes, Knight, Fudge, and 
Mr. Sustice Beachcroft. 


 BHIKARI SAKUL AND OTHERS  - 
v. : 
GADADHAR RAMANUJ DAS.* 


Kwecuiion—Bengal Rent Racocery Act (X of 1868) So.  109— Bererel 
judgmeni-debters —Deorec-kolder, if oan proceed against some of ths 
judg mexi-debiers— Dooroe-hoider, when con proceed agains inmoradle 
property— Decres, requisites of. 

Section 100 of Act X of 1869 contemplates a case of a single execution 
creditor and a single Judgment-debtor ; ıt does not specifically refer to a osse 
of a joint and several decree against a number of jndgment-debtors 

The requirements of section 108 of Aot X of 1859 are satisfied, if, 1n so far 
as an individual Judgment-debtor is concerned, proceedings have been taken 
against his person or movable property before an attempt is made to reach his 
immovable property ; he has no concern with his fellow judgment-debtors, and, 
he oannot indirectly restrict the right of the execution-oreditor to prooeed at 
his choloe against one or some only of the entire body of jadgment-debtora, 


Onoe the deoree-holder has reached the stage when he becomes entitled 
to proceed against immovable property, upon a subsequent application for 
execution he is free to proceed against immovable properties, and it is not 
obligatory upon him to seek out and proceed against movable properties, such, 
for instance, as may have come into the posssesion of the judgment-debtor in 
the interval. Consequently it is open to him to join in such subsequent applica- 
tion a prayer for process against movable properties witha prayer for process 
ageinst immovable property. 


The decree-holder is bound to proceed against the movable property and 
exhaust it in the first instance, oven. though the proceeds may not be sufficiant 
to satisfy the Judgmentdebt. It is only after the movable property har been 
exhausted, that execution oan be taken out against immovable property for 
the recovery of the balance, The decree-holder is not free to ignore the 
movable property upon the first application for execution, even if ita value 
is not aufiloient for the full satisfaction of his decree. 


A decree should be self-contained and must be executed as it stands, 

Where the provision as to payment of interest in the event of default 
contained in the petition of compromise, was not inoorporated in the consent 
decree, the decree-holder was not entitled to take out execution for interest. 


Application by the Judgment-debtors. 
Application for execution of a decree for money under Act 
X of 1859. 
The material facts and arguments are stated in the judgment: 


* Order No. 20 of 1919, in the matter of an application under section 115 
of the Code of Oivil Prooedure, and section 15 of the Oharter Act, nst &n 


order of T. N. God Deputy Colector of B d 
En D frey, Esq, Deputy of Bhadrak, the lst 
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Babus Mohendra Nath Roy and Khetter Mohan Sen for the 
“Petitioners. 

Babus Provas Chandra Mitter and Susi] Madkub Mullick 
for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—We ars nored by the petitioners to set aside 
an order made in execution of a decree for money obtained 
against them by the opposite party, on the 3oth May, 1899, under 
the Bengal Rent Act (X of 1859). The decree-holder has made 
successive applications for execution and realised various sums 
from time to time. Inthe application whereby the present pro- 
ceedings were instituted on the 20th May 1911, the decree-holder 
prayed for sale of the movable properties of the judgment- 
debtors, for the arrest of their persons, and, if the decree was not 
satisfied by these means, for the sale of their immovable proper- 
ties. The judgment-debtors took exception to the application 
on two grounds, first, that it was not maintainable under section 
109 of the Bengal Rent Act, 1859 ; and, secondly, that the claim 
for interest was not sustainable. The Court below has overruled 
these objections and directed execution to proceed. In this 
Court, the objections mentioned have been reiterated, 

In support of the first objection, it has been urged, frst, 
that no execution can be taken out against the immovable pro- 
perties of some of the judgment-debtors asthe movables belong- 
ing to the other judgment-debtors have not yet been sold ; and, 
secorfaly, that execution cannot be sought against the immovable 
properties, when, on the face of the application, the decree- 
bolder asserts that there are movables against which he wishes to 
proceed. In support of the second objection that the claim for 
interest is not sustainable, reference has been made to the terms 
of the decree, which, although referring to a petition of compro- 
mise whereon it is based, specifically allows the plaintiff a sum of 
Rupees 3,500 and the costs of the litigation. 

In so far as the first branch of the first ground is concerned 
it is plainly unsubstantial. Section 109 of the Bengal Rent Act, 
1859, provides that in the execution of any decree for the 
payment of money under the Act, not being money due as 
arrears of rent of a saleable under-tenure, if satisfaction of the 


judgment cannot be obtained by execution against the person: 


or movable property of the debtor within the District im which 
the suit was instituted, the judgment-creditor may apply for 
execution against any immovable property belonging to such 
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debtor. This section, it will be observed, clearly contemplates 
the case of a single execution-creditor and a single judgment- 
debtor ; it does not specifically refer to the case of a joint and 
several decree against a number of judgment-debtors. In the 
present case, the decree under execution isa joint and several decree, 
and the decree-holder is at liberty to take out execution against 
any or as many of the judgment-debtors, as he may choose. He 
has apparently not taken out execution against two of the 
judgment-debtors and has proceeded against the remaining persons. 
It has been argued on behalf of the petitioner that inasmuch as no 
proceedings have been taken either against the persons or the 
movable properties of these two judgment-debtors, the decree- 
bolder is not entitled to apply for execution against the immov- 
able properties of the other judgment-debtors, although, so far 
as the latter are concerned, their movable properties have been 
already exhausted. In our opinion, this contention is ingenious 
but unsound. The section obviously contemplates that an 
application for execution against the immovable property of a 
judgment-debtor is not to be made till proceedings have been 
taken against his person or movable property. The requirements 
of the law are satisfied, if, in so far as an individual judgment-debtor 
is concerned, proceedings have been taken against his person 
or movable property before an attempt is made to reach his 
immovable property; he has no concern with his fellow 
judgment-debtors, and he cannot indirectly restrict the right 
of the execution-creditor to proceed at his choice against one 
or some only of the entire body of judgment-debtors. The first 
branch of the first contention, therefore, cannot be sustained. 

In so far as the second branch of the first ground is concerned, 
it has been argued that before execution can be applied for 
against immoveable property belonging to the judgment-debtor, 
it must be shown that his movable properties have been 
exhausted or that proceedings have been taken against his 
person ; in other words, that an application for execution against 
immovable property cannot at all be received and entertained 
so long as there is any movable property against which execution 
may possibly be taken out. This contention is, in our opinion, 
too broadly formulated. Even if it be assumed that in the initial 
application for execution, a prayer for process against immovable 


' property cannot be coupled with a prayer for process against 


movable property, the position cannot be maintained in 
respect of subsequent applications made after the movable 
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properties have beer exhausted on a previous application and 
proceedings have been taken against immovable properties, 
Once the decree-holder has reached the stage’ when he becomes 
entitled ‘to proceed against immovable property, upon a 
subsequent apolication for execution he is free to proceed 
against immovable properties, and it is not obligatory upon him 
lo seek out and. proceed against movable properties, such, 
for instance, as may have come into ‘the possession of the 
judgment-debtor in the interval. Consequently it is open to him to 
join.in. such subsequent application, a prayer for process against 
movable properties with a prayer for process against immovable 
properties. In the case before us, it is not disputed that on a 
previous application for execution proceedings were taken 
by the decree-holder against immovable property, apparently 
without objection on the part of the -judgment-debtors; it is 
consequently open to him to proceed against immovable 
properties on the basis of the present application. We may add 
that in this connection it was suggested, though somewhat 
faintly: that an application against the person is a condition 
precedent to the maintenance of an application for execution 
against immovable property. There is no substance, however, 
in this contention. The decree-holder is not anxious to arrest 
the judgment-débtors ; he does not believe that the judgment- 
debt is likely to be satisfied by the arrest of the judgment-debtors ; 
nor, so far as we can gather, are the judgment-debtors themselves 
anxious to be arrested at the instance of the decree-holder. 
We must consequently hold that the application, as framed, 
is maintainable under section 109. The view we take is supported 
by the observations of Sir Barnes Peacock C. J. in the case of 
Deanutoollak v. Nowah Nasim  Ssdkee INusser. Alt Khan (1), 
where the learned Chief Justice explained the object of section 
109. Section 109 shows clearly that, as a general rule, process 
of execution for a money-decree under the Bengal Rent * Act, 
1859, is not to be levied in the first instance by attachment 
of immovable property; the Legislature seems to have been 
anxious to guard against the sale of immovable property in 
execution of decrees of the Revenue Courts under that Act, 
until the movable property should have been first exhausted. 
The second branch of the first contention must consequently fail. 
t -Before we proceed to deal with the second ground, we may 
refer briefly to two extreme contentions,—one by the decree- 


C70 7" 7 + qq) (1888) 10 W. B. 841;-1 B. L. R. 316, 
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holder, another by the judgment-debtor,—neither of which can 
be supported. It was argued on behalf ofthe decree-holder; 
that if an application has been made for execution against the 
immovable property of the judgment-debtor, it can be defeated 
by him only if he proves that he has moveable property within 
the District sufficient for the complete satisfaction of the 
judgment-debt. That is clearly not the true meaning of 
section 109. As Sir Barnes Peacock puts it, the decree-holder 
is bound to proceed against the movable property and exhaust 
it in the first instance, even though the proceeds may not be 
sufficient to satisfy the judgment-debt. It is only after the 
movable property has been exhausted, that execution can be 
taken out against immovable property for the recovery of the 
balance. The suggestion of the decree-holder that he is free to 
ignore the movable property, even upon the first application for 
execution, ifits value is not sufficient for the full satisfaction 
of his decree, is wholly groundless. Equally unfounded is 
the argument put forward at one stage by the judgment- 
debtor that even in the case of successive applications for 
execution, it is incumbent on the decree-holder at every stage to 
seek out and proceed against the movable properties of the 
judgment-debtor before he can attach the immovable properties. 
This argumen: is clearly unsustainable. If the contention were 
to prevail, the inference would follow that he is bound to proceed 
not only against movable properties each time he applies, 
but also against the person of the judgment-debtors on every 
successive application. This, however, he is not competent 
to do in view of the provisions of section 94 of the Bengal Rent 
Recovery Act, 1859. Consequently, process against movable 
property must be taken upon the first application for execution ; 
and after the movable property has been exhausted, the 
decree-holder is free to proceed against immoveable property 
upon succeeding applications for execution, notwithstanding 
that other moveable property may have come into the possession 
of the judgment-debtor in the meantime. 

In so far as the second ground is concerned, it has been 
pointed out that the decree was made by consent of parties 
and was based on a petition of compromise. The petition stated 
that the plaintiff was entitled to recover Rs. 3,500, that the sum 
would be paid in two equal instalments on the 15th October, 1899, 
and the 10th February 1900, and that if the sum was not so paid, 
interest would run at the prescribed rate. When the decree, 
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however, came to be drawn up, it was ordered that in accordance 
with the solemama&, a decree be passed in favour of the plaintiff 
for Rs. 3,500 and for costs of the suit. The provision as to the 
payment of interest in the event of default was not incorporated 
in the decree. The reason possibly was that as the agreement 
for payment of interest was contingent upon future default on the 
part of the judgment-debtors, it was thought unnecessary to 
incorporate the terms in the decree. If so, it was clearly a 
mistake, The decree must be self-contained and must be 
executed asit stands. Grisk Chunder v. Shoshi Shikhareswar (1), 
Chhoti v. Rameshwar (2) and Fat Gobind v. Puteswart (3). There is 
no question that under the decree as it stands, the decree-holder 
is not entitled to take out execution for interest. It will be 
open, however, to the decree-holder to consider whether he 
should apply to the Court which made the decree for amend- 
ment thereof and to obtain a decree in accordance with the terms 
of the compromise, All that we now decide is that under the 
decree as it stands, the claim for interest cannot be sustained. 
The second objection must, consequently, prevail. 

The result is that the application is granted in part. The 
order of the Court below in so'far as it allows the decree-holder 
to realise interest is set aside but is confirmed in other respects. 
As there are no merits in the application and as the substantial 
ground has failed, while the ground whereupon the petitioners 
have succeeded in part, is of an entirely technical character, 


they must pay the costs of the opposite party who have appeared- 


“on notice. We assess the hearing fee at five gold mohurs. 


A. T. M. Application granted tn part, 
' . (Y) (1000) L, B, 37 1, A. 110; L L. B. 27 Oalc. 951, 
(3) (1902) 6 0. W. N, 796, (8) (1907) 37 All. W. N. 286, 


Before Sir Asutosh Mookerjee, Knight, Fudge, and 
Mr. $wstice Beachcroft. 
.KALI CHARAN DUTT AND ANOTEER. 
V. 
SURJOO COOMAR MUNDLE AND oTBEZS,* 


Suits, conselidation s/— Cowrt's. inherent power— (Scil Precedera Codo (dot V 
af 1008), Beo. 151—Iesuse, dissimilar, 


An order for consolidation of sults can be made ina proper case in the 
exercise of the inharent power of the Qourt i 


.*Oivil Rules Nos 6050 and 6051 of 1971, against an order of.Beabnu 
Asutoeh  RBanerje, Subordinate Judge «f Bardwan, dati the ith 
November, 1911. obe 


May, 18, 


THY CALOUTTA LAW JOURNAL. [Vor. LXVI 


* ‘The Court will, where many actions are oppreesively and veratiously 
brought by the same plaintiff for tho purpose of trying themme question, 
interfere either by staying the proceedings or giving time to plead in ali the 
actions, but only upon terms, or in some other way, as Courts have an 
unlimited power over their own process for the purpose of preventing the 
same being abused or made the instrument of oppression. 

The Court will not consolidate actions commenced by the same plaintiff 
against different defendants unless the issues to be tried are precisely similar ; 
the Court may, however, make an order of this description by consent 
af parties. t 

Applications for revision by the plaintiffs in two suits and 
defendants in the third suit. , 

The petitioners sued to recover a certain sum of money due 
on a 4aichitta. They then instituted another suit to recover à 
certain amount due on a mortgage bond. In the interval, some 
of the defendants in the above suits commenced a suit against the 
petitioners for accounts of a partnership. The defendants applied 
for consolidation of the three suits and the lower Court slows 
the application. 


Dr. Rash Behary Ghose and Babu Bepin Bakary Ghose 
for the Petitioners. 


Mr. S. P. Sinha, Babus Ram Chandra Mazumdar ‘and 
‘Khetisr Mokon Sen for the Opposite Party. C. 4 Ve 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order whereby the Court below has directed the consolidation of 
two suits commenced by the petitioners along with a third suit 
wherein the petitioners are defendants, It appears that on the 
a6th May, 1910, the petitioners sued to recover a sum of 
Rs. 15,924 on a katckitta said to have been executed on the 16th 
May 1906. On the 23rd September 1910, they commenced 
another suit to recover a sum of Rs, 13,085 on a mortgage-bond 
alleged to have been executed in their favour on the 16th May 
1906. In the interval, some of the defendants had commenced a 
suit against the petitioners on the 11th July 1910 for accounts 
of a partnership founded on an’ indenture executed on the 17th 
April 1907.' The petitioners are not parties to this document H 
but the'case for the opposite party isthat they were really 
interested in the partnership transaction. During the pendency 
of these three ‘suits,‘one Mánoda Sundari Dassi applied to be 
added as a party defendant in the money suit and the mort- 
gage suit and also as a. plaintiff in the partnership suit. Her 
wllegation was that on the 18th October 1910, that is, after the 
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commencement of these suits, she had acquired by purchass the 
interest of two of the infant defendants, The Court granted this 
application and allowed her to file written statements in the money 
and in the mortgage suits. She thereafter applied for consolida- 
tion of the three suits, and her allegation substantially was that 
the money advanced on the Aatchttta and on the mortgage-bond 
had been applied for the purpose of the partnership transaction. 
The petitioners opposed this application ; but their objection 
was overruled, and on the 11th November 1911 the Subordinate 
Judge made the order now under consideration. He has held 
that in these three suits, the substantial parties are the same, 
and some of the points raised, rightly or wrongly, are common to 
them, and so it would be convenient to try them together, in 
that the evidence on the common points will be the same in all 
the suits. In support of the Rule, it has been contended, frst 
that the Court had no jurisdiction to make an order for 
Consolidation ; and, secondly, that the grounds aa eae do not 
justify the order in question. 

-` Ia so far as the first ground is cóncerned, our atten- 
tion has been drawu to Rule 4 of Order 45 of the Code 
of 1908 which expressly provides for consolidation of -suits 
for the purpose of pecuniary valuation of appeals to’ His 
Majesty in Council It has been argued that the absence of a 
similar provision in relation to suits justifies the conclusion that 
the Legislature did not intead that suits should be consolidated 
extept by consent of parties. We are not prepared to accept 
this contention as well-founded. The history of the rule to 
which our attention has been invited is well- known. Under the 
Code of 1882, there had been divergence of judicial opinion upon 
the question, whether consolidation was permissible in case of 
appeals to His Majesty in Council. It had been held by the 
High Court of Allahabad [m the matter of the petition of Khwaja 
Muhammad ¥usuf(1)) that such consolidation was permissible, 
even though the suits had been disposed of by separate judg- 


ments. Onthe other hand, it had been held by this Court in 


the cases of The Royal Insurance Co. v. Okhoy Coomar (2), 


Mokummud v. Moots Chund (3) and Byjnatk v. Grakam (4), 
that such consolidation was not permissible except when the 


Gases had been disposed of by one judgment. The rule in 
question was obviously introduced to settle this divergence of 
judicial ópinion, and it does got follow, as has beeh contended on 


(1) (896) L T. 18 AIL 198. (8) (1887) 5 W. R. 84 P. C. 


(1) (290) 5 O. W. N. 8L." — (4) (1885) L L R, 11 Omlo, 740, 7 
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behalf of the petitioners, that the absence of a similar rule in 
relation to suits indicates that the Legislature intended that no 
consolidation was allowable except by consent of parties, We 
are of opinion, therefore, that an order for consolidation can be 
made in a proper case in the exercise of the inherent power of the 
Court, now recognised by section 151 of the Code of 1908. This 
view is supported by the decisions in Mehal Singh v. Alai 
Akmed (1), Peacock v. Byjnath (2), where consolidation was 
allowed, and Soorendyo v. Nundun (3), In re Falls of Hitrick (4), 
where consolidaticn was refused. 


In so far, however,ss the second ground is concerned, we 
are of opinion that it is well-founded. Rule 8 of Order 49 of 
the Rules of the Supreme Court of England indicates that the 
power of the Court to make an order for consolidation is not 
affected by anything contained inthe Rules of the Court, and 
that the principles applicable to cases of this description as 
recognised by the Judicature Act are to remain unaffected. 
These principles will be found formulated, in so far as Courts of 
Equity are concerned, in Daniell on Chancery Practice Vol. II 
page 610, and, in so far as Common Law Courts are concerned, in 
Chitty—Archbold on Practice of the Queen's Bench Division 
(Vol. I page 407). The cases in England are not easy to 
reconcile ; but the true rule appears to be that the Court will, 
where many actions are oppressively and vexatiously brought 
by-the same plaintiff for the purpose of trying the same question, 
interfere either by staying the proceedings or giving time.to 
plead in all the actions, but only upon terms, or in some other 
way, as the Courts bave an unlimited power over their own 
process for the purpose of preventing the same being abused or 
made the instrument of oppression. The question was recently 
discussed by the Court of appealin England inthe case of 
Lee v. Arthur (5). lt was there pointed out that the Court will 
not consolidate actions commenced by the same plaintiff against 
different defendants unless the issues to be tried are precisely. 
similar ; the Court will, however, make an order of this description 
by consent of parties. Reference may in this connection be 
made to Zeale v. Teale (6), where it was held that a partition . 
action may be consolidated with an administration action, and 
O'Gorman v. Harding (7), where an action by the plaintiff on foot 

(1) (1871) 15 W. R. 110. 
(3) (1888) T. L. R. 10 Cale. 58. (5) (19809) 100 L. T. 61, 


(8) (1874) 31 W. R. 196. (6) (1883) Eng W. N. 88. 
(4 (1894) L L, R. 22 Calo, 511. (7) (1884) 18 Ir. L T, R, 98, 
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of a guarantee, and an action by the defendant to recover 
damages for breach of con'ract and for negligence in relation to 
an auction-sale, were held.entirely distinct and disconnected in 
their subject matter, and consolidation wis refused. 

In the case before us, itis perfectly clear, as indeed appears 
on the face of the order of the Subordinate Judge, that the 
substan'ial questions in controversy are not identical. In the 
money suit and iu the mortgage suit, the question raised is, 
whether the loan was advanced. In the partnership suit, the 
question is, who are the partners in the transaction and what are 
their respective rights and liabilities. It is significant that in 
the partnership suit the plaintiff seeks to recover only Rs. 2,189, 
whereas in the money suit andia the mortgage suit, consider- 
able sums are claimed. It is not likely, therefore, that the 
questions in controversy betweeen the parties in the money 
suit and ia the mortgage suit can be covered by the decision in 
the partnership suit. Even if it is established that the money 
advanced by the petitioners was applied for the purpose of the 
partnership transaction, it does not follow by any means that 
the plaintiffs may not be entitled tothe relief they seek. On 
the other hand, it is fairly clear that the object of the opposite 
party is to tie up the money and the mortgage suits, which in 
ordinary course, are likely to be heard and disposed of much 
sooner than the partnership suit. Under these circumstances, 
we are of opinion that the order for consolidation ought not to 
have been made. The Subordinate Judge has plainly acted 
with material irregularity in the exercise of his jurisdiction, and 
irremediable mischief might be done, ifthe Court refused to 
interfere at this stage : Charu Chunder v. Sarat Chunder (1). 

The result is that this Rule is made absolute and the order 
of the Subordinate Judge discharged. The petitioners are 
entitled to their costs in this Court. We assess the hearing fee 
at five gold mohurs. 

It is conceded that this judgment will govern Rule No. 6051 
of 1911, which is accordingly made absolute ; but there will be no 
separate order for costs in that Rule. 


A. T. M. Rules made absolute. 
(1) (1910) 12 O. L. J. 587 (544), 


a 
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Present: Lord Shaw, Sir Vohn Edge and Mr. Ameer Ali. 
SHAMU PATTER 


v. 
ABDUL KADIR RAVUTHAN AND OTHERS 
AND l 
SHAMU PATTER ECT 
v 


ABDUL RAJAK SAHIB AND OTHERS. 


[ON TWO CONSOLIDATED APPEALS FROM THE HIG COURT OF 
JUDICATURE AT Mapras. ] 


Attestation——~ Wortgags deod — Transfer of Property Act (IV of 1888), Bee. 69— 
" Attested,” meaning of—Indian Succession Aot (X of 1865), Seo, 60 (3) — 
Attestation on personal acknowledgment by the ovecutant of Ais signature— 
Oods of Cictl Procedure (Aot XIV of 1882), 850. 149— Power of the Ovurt 
to frame an issues after the close of argumonts 


The word "attested'" in section 59 of the Transfer of Property Aot 
means the witnessing of the actual execution of the document by the person 
purporting to execute It. š 

Held, accordingly, that a mortgage deed is not valid under section 59 of the 
Transter of Property Act when the witnesses to the deed were not present at its 
execution but had put their names on the document on the acknowledgment 
of the executant. 

The provision as to attestation in section 60:8! of the Indian Succession 
Act upon the tesiator's personal “acknowledgment” is quite & separate 
condition atid tn no sense an interpretation af the word " attest.” s 

Shame Patter v. Abdul Kadır Ravuthen (1) affirmed. 

Rann v. Laamanrao 12 approved. 

Ganga Dei v. Shiam Suadar (8) overruled. 


Held, that & trial Judge is fully empowered to frame an issue after the 


' close of the arguments and decide the case on it under section 149 of the Code 


af Otvil Procedure Act XIV of 1882), the first part of which section leaves 16 in 
the discretion of the Court to frame such additional ismos as it thinks fit, 
whilst the latter makes ıt imperative on tho Judge to frame such additional 
Ímwues as may be necessary to determine the controversy between the partie ; 
and that ever Hf there were no such express provimonin the Code, every Court 
trying civil causes would have inherent juriediotion to take oognisanoe of 
questions which cut at the root of the subject matter of controversy: between 
parties. 

Appeals against two decrees of the High Court of Judicature 
at Madras (1), affirming the decrees of the Subordinate Judge of 
South Malabar at Palghat. 


(1) (1908, I. L. B. 81 Mad. 215. 
(3) (1908) L L. R. 88 Bom. 44, (B) (1908) L L. R. 36 All. 69, 
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The first of the said suits was brought by the present appellant 
for the sale of the land comprised in a hypothecation deed, dated 
30th May, 1899, and executed in favour of his predecessor in title 
by defendants Nos, 1 and 2. The second of the said suits in which 
the present appellant was a defendant was brought by attaching 
creditors of the said defendants No. 1 and 2 for a declaration that 
the hypothecation deed was void against them on the alleged ground 
that it had been executed fraudulently aud without consideration. 

The suits were heard together ; the hypothecation deed was 
admitted and evidence was given on the sole issue, which related 
to the consideration for the deed. After the evidence was com- 
pleted, a fresh issue was framed as to whether the deed was valid 
under the Transfer of Property Act, section 59, relating to the 
attestation of mortgages. The Subordinate Judge decided this 
issue against the present appellant and held that the hypotheca: 
tion deed was void on this ground only. 

On appeal the High Court affirmed the decision of the 
Subordinate Judge. It held that the executants of the deed had 
acknowledged and not actually affixed their signatures in the 
presence of the attesting witnesses and for this reason the attesta- 
tion was insufficient and that the deed was consequently void. 
For a report of the judgments see Shamu Patter v. Abdul Kadir 
Ravuthan (1). 

The appellant, thereupon, appealed to His majesty in 
Council, 

DeGruyther, K. C., and Kenworthy Brown for the 
Appellant: The defendants in their pleadings admitted the 
execution of the mortgage and no issue as to its validity was 
therefore, raised: Code of Civil Procedure (Act XIV of 1882), 
section 146. The mortgagor was not cross-examined on the 
question of attestation and the attesting witnesses were called 
to prove that the mortgagors had acknowledged that considera- 
tion was actually paid. They were not called to prove the deed. 
The decision as to the question of attestation depends on 
avidence, but no evidence was taken relating to it. The point 
was raised in the argument and the Subordinate Judge framed an 
issue on it and decided the case without taking any evidence. 

[Lord SHaw: Was any request made on your part for leave 
to give evidence, when the additional issue was raised ?] 

There ia no record of how it was raised and of what 
happened after it was raised. If the point had been raised when 


(1) (1908) I. L, B; 81, Mad, 315, 


^ 
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the evidence was being given, the appellant could have shown 
that the mortgagors signed in the presence of the attesting 
witnesses, Under section 149 of the Code, the Juige has power 
to rectify errors in the issues framed. The Court has no 
power to frame an issue upon the evidence in the case, e. g., the 
defendant cannot be allowed to raise an issue after he has seen 
how the evidence goes. That is exactly what happened in this 
case and it is submitted that the proceeding was altogether 
irregular and without jur'sdiction. Reference was also made to 
sections 147 and 148 of the Code, 

The evidence on record shows that the mortgagor did not 
sign the deed in the presence of the witnesses, but he acknow- 
ledged the execution in their presence and the witnesses then 
attested the deed, It is submitted that the deed is validly 
attested under section 59 of the Transfer of Property Act. In 
the case of a pardanashin lady no one sees ber signing a deed, 
but her acknowledgment of execution is considered enough to 
satisfy the requirements of that section ; wherein there are no 
words requiring the mortgagor to sign in the presence of the 
witnesses, or the witnesses to be present at the sametime. Inthe 
absence of such express words, a deelis duly attested under 
section 59, if the executant acknowledges his signature to the 
witnesses ; so far as the words are concerned the words in section 59 
are the same as those in the Statute of Frauds (29 Car. II, C. 3) 
section 5, under which the provision as to attestation is complied 
with if the witnesses sign the document oa the acknowledgnrent 
by the testator of his signature: Grayson v. Atkinson (1), Eilts 
v. Smith (2) and White v. Trustees of the British Museum (3) ; and 
German on Wills, 6th Ed. (1910), p. 114. This meaning of the 
word ‘attest’? was adopted by the Indian Legislature in the 
Indian Succession Act, section 50(3). Such was the interpreta- 
tion of the word in question at tbe time of the passing of the 
Transfer of Property Act. The Indian Companies Act was passed 
in the same year and in section 39 it is provided that the article 
of association " shall be signed by each subscriber inthe presence 
of, and be attested by, one witness at the least.” If “ attest” 
only meant signing in the preseuce of a witness, there was no 
necessity to include the words ‘in the presence of! in the Indian 
Companies Act. But those words are there because “attest” 
meant signing by witnesses on the acknowledgment by the 

(1) (1762; 2 Ves, Ben. 454. 
(2) (1764; 1 Vou, Jan, 11, (8) (1829) 6 Bing. 810. 
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execulant of his signature to them, Reference was als» made to 
Roscoe’s Nisi Prius Evidence, 8th Ed. pp. 135, 136 aud 146. 

In none of the cases relied on by the High Court it is decided 
that signing on the acknowledgment is not sufficient. Thre 
point for decision in this case was not before the Court in any 
of those cases and the High Court erred in taking dicta from 
them and relying upon them. Seal v. Claridge (1), decided that 
the grantee of a bill of sale, though he may be a solicitor, can- 
not be the attesting witness thereof under the Bills of Sale Act, 
1878. In Sharpe v. Birch (2), which was followed in Ford v. 
Kettle (3), the question was whether the affidavit filed was 
defective under the Bills of Sale Act. Casemani v. Fulton (4), 
dealt with the question whether the witnesses aftested in the 
presence of each other. This question was again dealt with in 
the case of Roberts v. Phillips (5) Iu the cases of Biyan v. 
White (6), and Burdett v. Spilsbury (7) the question decided 
related to the form of attestation. 

In the case of Girindra Nath Mukerjee v. Bejoy Gopal 
Mukeryee (8), the High Court of Calcutta has taken a view 
contrary to that now submitted, but this case was decided on 
the authority of Skarje v. Birch (2) which as already 
pointed out did not deal with the pointin issue. The view 
submitted has been adopted by the Bombay High Court in the 
case of Ram: v. Bat Parvati (9). 


[Lord SHaw referred to Ranu v. Laxmanrao (10), where it is 
decided that an attesting witness is a witness who has seen tho 
deed executed and who signs it as a witness, but the case of 


Rami v. Bat Parvati (9), is not considered by the Court in ` 


arriving at the decision.] 

In that case, there were no attesting witnesses, but it was 
contended that the signature of the Sub-Registrar and that of the 
writer should be considered sufficient. The High Court, how- 
ever, held that they were not sufficient. The Allahabad High 
Court is also in favour of the view now urged: Ganga Dei v, 
Shiam Chunder (11). 


[Sm JogN Epas : What is in the Wills Act ? 
The word “ attest " is not used in that Act (XXV of 1838). 


(1) (1881) 7 Q. B. D 516 (619), (6) (1850) 2 Rob, 818. 

(8) (1881) 8 Q. B. D. 111 (114). (7; (1842) 10 Ol and F. 840. 

(B) (1882) 9 Q. B D. 1*9. (8) (1808; I L B, 88 Calo. 946. 
(4) (1845) 8 M. I. A. B95. (9, (1902; I L H.97 Bom. 91. 
(6) (1855) 4 E. and B. 450. (10, (1908) I, L, R, 83 Bom, 44, 


(11) (1908) I, L, B. 29 All, 69, 
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In one of the suits, the execution of the deed,is not. 
challenged. Itis a suit by the mortgagee and the mortgagor 
admits the execution. Such an admission is sufficient proof of 
execution : the Indian Evidence Act, section 7o. 

The Respondents did not appear. 

The judgment of their Lordships was delivered by 


Mr. Ameer Ali.—These are two consolidated appeals 
from certain judgments and decrees of the High Court of 
Madras, dated the 28th of January 1908, aíRhrming the decisions 
of the Subordinate Judge of South Malabar at Palghat; and the 
sole question for determination in both cases turns upon the 
meaning to be attached to the word “attested” in section 59 of 
the Indian Transfer of Property Act (IV of 1882), the first clause 
of which provides that where the principal money secured is one 
hundred rupees or upwards, a mortgage can be effected only by a 
registered instrument signed by the mortgagor and attested by 
at least two witnesses. s 

The appellant Shamu Patter, as the representative of one 
Appu, deceased, brought a suit on the r8th of July 1902 in the 
Court of the Subordinate Judge of South Malabar, to enforce 
a mortgage alleged to have been executed in favour of Appu by 
the Ravuthan defendants. The other defendants to Patter’s 
action were certain attaching creditors of the Ravuthans, who 
are respondents in the present appeals, and who challenged 
the mortgage on the ground, tater aña, that it was in fraud of 
creditors and without consideration. Their attachment onthe 
mortgaged properties appears to bave been partially removed at 
the instance of Patter, and they accordingly broughta suit 
sometime in.1903 inthe Court of the District Munsiff of Palghat 
for a declaration that the mortgage transaction was fraudulent 
and without consideration, and ineffective so far as their nghts 
were concerned. This suit was afterwards transferred to the 
Court of the Subordinate Judge and was tried with Patter’s 


“action, the evidence in one being taken as evidence in the 


other. 
The trial began, as appears fromthe Order Sheet, on the 


. ath of September 1903 ; arguments were heard on the 16th and 


17th of November, and judgment was reserved. On the same 
date, it appearing from the evidence of the witnesses to the 
mortgage deed that they were not present at its execution but 
had put their- names onthe document onthe acknowledgmet 
of the Ravuthans, the Subordinate Judge framed a supplemental 
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issue in these terms: "Is it (meaning the mortgage deed) valid 
under section 59 of the Transfer of Property Act?" Andon 
the 19th of November, holding that the document was invalid 
under that section, he dismissed Patter's suit (save as regards a 
personal decree against the Ravuthans) and by a separate judg- 
ment decreed the action of the creditors. — l 

From these two decrees Patter appealed to the High Court 
of Madras, which has upheld the lower Court's decisions, | 

In the present appeals the judgments of ths Courts in 
India have been challenged on two grounds, frst that tha 
Subordinate Judge acted irregularly and without jurisdiction in 
framing an issue after the close of the arguments and deciding 
the case on it; and secondly, that the Courts are in error in 
holding that the word “ attested” in section 5? of thé Transfer 
of Property Act implies the witnessing of the actual execution 
of a document. 

With regard to the first point their Lordships are of opinion 
that section 149 ofthe Civil Procedure Code (Act XIV of 
1882) whichis applicable to the proceedings, is conclusive. 
That section declares that the Court may at any time before 
passing a decree amend the issues or frame additional issues on 
such.terms as it thinks fit, and all such amendments or additional 
issues as may be necessary for determining the controversy 
between the parties shall be so made or framed. 

The first part of the section leaves it in the discretion of the 
Court to frame such additional issues as it thinks fit, whilst the 
latter makes it imperative on the Judge to frame such additional 
issues as may be necessary to determine the controversy between 
the parties, The Subordinate Judge was, therefore, fully 
empowered to frame the issue on which he decided the case. 

_ Even had there been no such express provision in the Code, 
their Lordships consider every Court trying civil causes has 
inherent jurisdiction to take cognisance of questions which cut at 
the root of the subject matter of controversy between the parties. 

The substantial ground, however, on which the decrees of 
the High Court are impugned, has reference to the interpretation 
put upon section 59 of the Transfer of Property Act. It is 
contended on the authority of Grayson v. Atkinson (1) (decided in 
1752) and “lis v. Smrtth (2) (decided in 1751), which was followed 
in 1829, in Whites v. The Trusises of the British Museum (3), that 


(1) (1752) 3 Ves. Ben, 464. (3) (1751) 1 Yea, 11, 
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the learned Judges of ths Madras High Court were in error in 
holding that the word “ attes'ed" in the section under reference 
means the witnessing of the actual execution of the documsnt by 
the persons purporting to execute it. 

The construction put in those cases on the word “ attested” 
occurring in section 5, c. 3, 29 Car. II (the Statute of Frauds) no 
doubt supports the contention of the appellant that attestation 
upon the acknowledgment of the executant is equivalent to being 
present at and witnessing the execution. They related, however, 
to the due execution of wills, aad though the language of Lord 
Hardwicke in Grayson v. Atkinson (1) was sufficiently wide to 
cover other deeds, his interpretation has not passed without 
question in later cases. The eminent Judges who decided 
Grayson v. Atkinson (1) and Eliis v. Smith (2) themselves doubted 
the correctness as well as the expediency of widening the 


, meaning of the word “ attested, " but felt overborne by authority. 


In the latter case the eract question for determination was 
whether a testator's declaration before three witnesses that it is 
his willis equivalent to signing it before them. Chief Baron 
Parker began his judgment with the following important 
observation :— 
* * * + - 
“I confess, if this had been ras integra, I should doubt 
whether the testator’s declaration is a proper execution within 
the sth clause ; because, I think, an admission that it is sufficient 
tends to weaken the force of the statute, and let in inconveniences 
and perjuries. " 
Willes, C. J., observed that he was not satisfied in his own 
mind that the testator’s acknowledgment was sufficient, but he 
added “authorities bear me down and I must yield." And 
the Master of the Rolls pronounced the extended construction 


to bea dangerous determination and destructive of those 


barriers the statute erected against perjury and frauds.” The 
learned Judges, however, felt bound by the previous decisions, 
and proceeding on the principle of stare decssts decided in favour 
of the view now pressed before their Lordships regarding the 
construction ofa section of the Indian Statute relating toa 
totally different subject. 

As the question involved in these appeals is of considerable 
importance and there seems to be some divergence of opinion 
between the Indian High Courts, their Lordships do not desire to 


(4 (1703) 3 Vos, Ben; 454, ©) (1781) 1 Ves 11, 
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pass altogether unnoticed the other authorities discussed at the 
Bar as well as ia the well-reasoned judgmeats of the learned 
Judges inthe Madras High Court. 

In Casement v. Fulton (1), which was decided in 1845, the 
question for decision was whether the sigaatures of two witnesses 
who had subscribed a will at different times but the first had 
acknowledged to the second that hs had signed the same, 
amounted to sufficient compliance with the provisions of section 
7 of the Indian Wills Act of 1838. Lord Brougham, in delivering 
the judgment of the Judicial Committee, observed that— 

"Che Statute of Frauds (29 Car. Il, c. 3.8. 5) requires 
the will to be signed by the testator, in the presence of the 
witnesses: nevertheless, the construction put upon that impor- 
tant provision has been that an acknowledgment is equivalent 
to a sigaature. How far th's latitude of interpretation was 
justified in principle we need not now stop to inquire, else it 
might well be suggested that to doanact in the presence of a 
witness, and to acknowlelge hiving done it when the witness 
was not present, are two entirely different things, as different as 
the witnessing a fact or act, and the witu:ssiug a confession of 
that fact or act." 

And after referring to the hesitation with which the decision 
had been arrived at in A//ir v. Smith, (2), refused “to carry one 
step further a construction which so great a weight of autho- 
rity lamented and showei to have been ill-advised in its 
inception,” 

The later cases are still more direct in the interpretation of 
the words “attestation” and “atrested.” In Bryan v. White(3) 
Dr. Lushington in 1850 laid down that “attest means the 
persons shall be present and see what passes, and shall, when 
required, bear witness to the facts.’ In 1855 Lord Campbell, 
Chief Justice, in Roberts v. Fhillips (4) enuaciated the same rule 
as regards the word " attestel," that the witnesses should be 
present as witnesses and see it sigasd by the testator. Aad the 
principle was given efast to inthe House of Lords in Burdett v. 
Spilsbury (5). The Lord Chancellor summed up the conclusion 
in these words :—'* The party who sees the will executed is in 
fact a witness to it; if he subscribes asa witness he is then 
attesting witness,” 

The meaning of the words " attest” and "attestation ” has 


(1) (1845) 8 M. L A. 895. (8; (1830) 3 Rob. 818X817). - 
(3) (1751) 1 Ves, 11. (4) (1855) 4 E, & B 480, 
(5) (1842) 10 Cl, & F, 840, 
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also been before the Courts under the Bills of Sale Act of 1878 
(41 & 42 Vict. c. 31, 88. 8 & 14), and the interpretation put on 
them in Roberts v. Phillips (1)and Bryan v. White (2) has 
invariably been followed. 

Section 50 of the Indian Succession Act (X of 1865) was 
referred to in support ofthe appellant's contention regarding 
the meaning of the word “attested” in section 59 of the 
Transfer of Property Act. The phraseology of the two sections 
are quite different, as different in fact as the objects ofthe 
two statutes. 

Section 2 of Act XXV of 1838 (The Indian Wills Act) 
declared that aftér the passing of that Act, 29 Car. II, " shall 
cease to bave effect" except to a limited extent within the 
territories of the East India Company. In section 7 the word 
“attested” is left out, but it is provided that the testator’s 
signature "shall be made or acknowledged by him in the 
presence of two or more witnesses present at the same time." The 
latter words gave rise to the question in Casement v. Fulton (3). 
Act X of 1865 (The Indian Succession Act) has substantially . 
taken the place of the Indian Wills Act of 1838, and embodies 
the rules which constitute the law applicable in India to cases of 
intestate or testamentary succession, excepting as regards 
Mahommedans, for the major portion of this Act was made 
applicable to Hindus by the Hindu Wills Act. Section so provides 
for the due execution of what are called unprivileged wills, and 
paragraph 3 declares— 

“ The will shall be attested by two or more witnesses, each 
of whom must have seon the testator sign or affix his mark to 
the will, or have seen some other person sign the will in the 
presence and by the direction ofthe testator, or have received 
from the testator a personal acknowledgment of his signature or 
mark, or of the signature of such other person ; and each of the 
witnesses must sign the will in the presence of the testator, but it 
shall not be necessary that more than one witness be present at 
the same time, and no particular form of attestation shall be 
necessary. ” 

It wil be noticed that the word “attested,” which was 
omitted in section 7 of the Act of 1838, is re-introduced in 
section 50, and it is expressly provided that attestation may be 
effected on the acknowledgment of the testator. Had the word 


(1) (1855) 4 E, & B. 450, (3) (1850) 3 Rob. 815 
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U attested ” by itself conveyed the meaning that attestation upon 
the acknowledgment of the executant was sufficient, there would 
have been no reason for making an express provision in the 
section, The inference to be drawn from it is obvious. The 
Legislature considered it expedient in the case of wills to permit 
of witnesses "attesting the document," in other words, of testify- 
ing to its due execution, on the acknowledgment of the testator 
that it was in his haud, and as the word “attest” was not 
sufficient to validate such attestation, introduced an erpress 
provision to that effect. Section 68 of the Indian Evidence Act 
(I of 1872) which declares that “if a document is required by law 
to be attested, it shall not be used as evidence until one attesting 
witness at least has been called for the purpose of proving its 
execution," appears to their Lordships to indicate that the 
Indian Legislature used the word “attested " in the sense in 
which it has been construed through a series of decisions in the 
English Courts. Section 59 of the Transfer of Property Act in 
requiring that ina certain class of cases a mortgage“ cau be 
effected only by a registered instrument signed by the mort- 
gagor and attested by atleast two witnesses," could only mean 
that the witnesses were to attest the fact of execution. Any 
other construction in their Lordships' opinion would remove the 
safeguards which the law clearly intended to impose against the 
perpetration of frauds. i. 
The Calcutta High Court has in three cases arising under 
section 59, taken the same view as the Madras High Court has 
expressed in the present case, And although in one instance the 
Bombay High Court had extended the meaning ofthe word 
“attested” to include attestation upon acknowledgment, in 
Ranu xv. Laxmanrao (1) the learned Judges, on the authority of 
Burdett v. Sprlsbury, arrived at the same conclusion as the two 
other Presidency High Courts. The Allahabad High Court, 
however, in the case of Ganga Dat v. Shiam Sundar (2) has 
taken a different view. The learned Judges seem to consider the 
introduction of the words * personal acknowledgment” in section 
50 of the Indian Succession Act asan interpretation of the word 
“attest.” They say as follows :— 
* * * La * 
“Tt seems to us reasonable to suppose that the interpretation 
put upon the word ‘attest’ in that section, in the absence of 
good technical or substantial reason to the contrary, should be 
3 
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taken to be the meaning in which the word is used in Section 59 
‘of the Transfer of Property Act.” 

With respect, their Lordships are wholly unable to follow 
the reasoning. As already observed, the provision as to 
attestation upon the testator's personal “acknowledgment ” was 
quite a separate condition and in no sense an interpretation 
of the word “attest.” In fact, it was provided that the witnesses 
might attest the document on witnessing the actual execution 
or on the personal acknowledgrhent of the testator of the 
execution. But that, in their Lordships’ judgment, affords no 
warrant for extending the meaning of the word “attest.” Nor 
do their Lordships agree with the view expressed by the 
learned Judges regarding the policy of placing a larger construc- 
tion on the word in consequence of the “social institutions 
of the country.” Those very institutions, their Lordships consider 
make it necessary that "the barriers against perjury and fraud," 
to use the language of the Master of the Rolls in Hiss v. 
Sitk (1) should not be removed upon speculative considerations, 

On the wbole their Lordships are of opinion that the 
judgment of the High Court of Madras is right, and that thése 
appeals ought to be dismissed, and they will humbly advise His 


Majesty accordingly. 


Mr. Douglas Grant.—Attorney for the Appellant. 
The Respondents did not appear. 


J M, P, ' Appeals dismissed. 


PRESENT : Lord Shaw, Sir Yohn Edge and Mr. Ameer Ali. 
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[ON APPEAL FROM THE HiaH Court oF JUDICATURE AT 
Fort WiLLIAM IN BENGAL. | 


Mortgage Execution sale— Confirmation of sale—Title of purchaser, when 
arises — Purchaser's liability for Gorerumeni reveuue— Morigageo-purokaser 
—Bale, effec on mortgage—Rerenus sale— Bengal Land Rerenus Sales 
Act (XI of 1859), Boo. 54 — Eneumbranos, ME 


Un March 19th, the respondent, a mortgagee-decree-holder, purchased at a 


male in execution of the decree, the mortgaged property consisting of a oertain 
‘share in four out of 71 villages of an estate, On Maroh 38th, the Margh instal- 


, 


“ment of the Government revenue on the whole estate fell into arrears. On 


April 28rd, the respondent obtained a certificate confirming the sale. The 
appellant subsequently purchased the whole estate at a mle for arrears of 
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revenue and thereafter brought the suit against the respondent to recover 
posession of the share purchased by him (the rispohdent) : 

Held, that (1) the ownersbip of the property in suit passed to the respon- 
dent on the date of the sale, and if there had been socretions to the property - 
between that date and the date of oonfirmation, such accretions would have: 


become the property of the respondent and any obligations which arose- 


between the same period would be transferred to him ; 


(3) The property which fell into arrears of revenue on. Maroh 38th and 


became liable to subsequent sale, was the property in fact and in law of the 
respondent and of no one else; 

(8) The mortgage became extinct and lost in the respondent's overriding 
right when he became the oomplete owner of the property in suit, and the 
appellant bought the same at the revenue sale free of any encumbrance within 
the meaning of section 54 of the Bengal Land Revenue Sales Aot. 

(4) The appellant was entitled to the property in suit and possession 
thereof. 


Appeal from a judgment and decree of the High Court at 


Calcutta setting aside a decree of the Subordinate Judge of 


Gaya. 

The facts of the case were sufficiently stated in the judgment 
of the High Court: Bkawani Koer v. Mathura Prasad (1). 

DeGruyther, K. C., and G. R. Lowndes, for the Appellant : 
The title of a purchaser at a revenue sale accrues on the date 
of the sale: Skam Kumari v. Raja Rameswar Singh Bahadur (2) 
The grounds for the decision in that case are applicable to the 
casó of a purchaser at an execution sale, The respondent's 
title therefore, accrued on March 19, 1900, the date of his purchase. 
He became the proprietor of the property in suit on that date, 


and’ was liable for the instalment of the Govertiment revenue. 
falling due on the following 28th, even though the sale was not 
confirmed until April 23rd, 1900: Dhyrud Chunder Dundopadkya. 


v. Soudamini Dabes (3). The Government revenue in Bengal 


is not liable to apportionment : Chatraput Singh v. Grindra’ 


Chunder Roy (4). The property in suit was, therefore, liable to 
be sold, for arrears of revenue in respect of the whole of the 
tymais share, The respondent did not pay the revenue and the 


propérty was consequently sold on ‘June 6th 1900, when the 


appellant’s title accrued and the respondent’s title was extin-’ 


guished. The suit ought therefore to have been decreed. 

When the respondent purchased the property in execution- 
of his decree, he became the owner thereof and bis security was 
(1) (1907) 70, L. J. 1. PS 
(3) (1904) L. B. 8] L A. 176, (186-7). ' 
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extinguished : Transfer of Property Act, section 89, and Arbyan 
Bibi v. Sachi Bewah (1). There was, therefore, no encumbrance 
onthe property on the date of the revenue sale within the 
meaning of section 54 of the Bengal Land Revenue Sales Act. 
The respondent has no equitable right after his purchase of the 


. mortgaged properties to treat his mortgage as a subsisting 


encumbrance thereon. There is no question here between the 
first and a subsequent mortgagee and the considerations as to the 
rights of first and subsequent mortgagees are not applicable to 
this case. But even if the respondent has any equitable right, 
as held by the High Court, such equity could be done by order- 


ing the appellant to pay the respondent the price paid by him. , 


Reference was also made to Act XI of 1859, sub-section 10, 13, 


14, 28 and 53, and Schedule A; Code of Civil Procedure (Act . 


XIV of 1882), section 316 ; the Code of Civil Procedure (Act 
V of 1908), section 65, O. 21, R. 94; Abdool Bari v. Ramdass 


Coondoo (a, Dagds v. Panchamsing Gangaram (3), Adhur | 


Chunder v. Aghore Nath (4), Gokuldoss Gopaldoss v. Rambus 
Seockand (5), and Mahomed Ibrahim Hossein Khan v, Ambika 
Persad Singh (6). 


G. E. Ross for the Respondent, relied upon the judgment. 


of the High Court and submitted that the respondent became 
the proprietor on the 23rd April, 1900, the date of the confirma- 
tion of the execution sale ; Code of Civil Procedure (Act XIV 
of 1882), section 316. The appellant must be taken to have 


purchased the properties on March 29th, 1900: The Bengal Land _ 


Revenue Sales Act, section 28 and Schedule A. It follows that 


the appellant purchased the property subject to the respondent's , 


mortgage, which was not extinguished. But assuming that he 
was the proprietor when the default took place, the High Court, 
was right in giving equitable relief.to the respondent. Referred to 
Sham Kumari v. Raja Rameswar Singh Bahadur (7). 
DeGruyther, K. C., replied. 
The judgment of their Lordships was delivered by, 


Lord Shaw.—This is an appeal from a judgment and 
decres of the High Court of Calcutta, dated the roth January 1908, 
which set aside a decree of the Subordinate Judge of Gaya in 
Bengal, dated the 27th January 1905. 


t (0.1904) I. L. B, Bl Oslo. 863. (4) (1808) 9 O. W. N. 589. 
(3) (1878) L L, B. 4 Calo. 607. (5) (1884) L, B, 11 1. A..128 
(8) (1893) I. L. R. 17 Bom 875.  . (6) (1911) L. B. 89 I. A. 68. 


(7) (0904) L. R, 81 T. A. 170. 
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The suit was brought by the appellant as plaintiff to obtain 
possession of a certain share, amounting to 5 annas I$ pies, in 
four villages in the Gaya district which arenamed in the plaint. 
The appellant’s rights are those of a purchaser who bought these 
properties at a revenue sale,—that is to say, a sale for arrears of 
revenue. The appellant pleads that he has received, in his, 
character of purchaser and as from the date of sale, a right 
which cannot be defeated by the respondent. The respondent. 
was a mortgagee holding a security over the property for money 
lent thereon, and in respect of this loan the property was sold 
in execution to him. It is out of this conflict between the rights 
of the former, who may be called the revenue vendee, and the 
latter, who was mortgagee and purchaser at the execution sale, 
that the suit has arisen. 


As their Lordships are unable to agree with the views 
which have been taken with regard to this case, either by the 
Subordinate Judge or by the High Court, it is necessary to 
mention certain dates which are material, and to test crucially 
what were the rights of parties at those dates. , 

On the gth August 1886 a mortgage for Rs. 5,000 was 
granted in favour of the respondent over the shares aforesaid 
af four out of seventy-one villages. Onthe 31st May 1899 the 
respondent obtained a decree on his morigage bond, which was 
made absolute on the following 19th December. He executed 
his decree, a sale in the ordigary course took place, and on the. 
19th March, which is the first important date in the case, the- 
mortgaged property was sold, and it was purchased by himself, 
the mortgagee. 


Nine days.thereafter, namely, on the 28th March:1900, the 
March instalment of Government revenue on the -71 villages; ' 
amounting to Rs. 1,554, fell into arrear, and the whole, including’ 
the four which had just been purchased by the mortgagee were’ 
notified for sale by the Collector. The situation of matters’ 
accordingly then was that, so far as the ownership of the property . 
was concerned, a transaction cf sale thereof in favour of the’ 
mortgagee as purchaser had in point of fact taken place, and 


this at a time when, by the use of the ordinary information" 
available as public facts, or upon enquiry with regard to the: 


property purchased it would have been found that the period: 
ofthe falling: due of revenue was almost at hand, and that 


proceedings preliminary to a sale in respect of arrears:then ^ 


left unpaid would inevitably be.commenced. 21 
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The mortgagee, however, did not pay the revenue which 
fell due at the end of March. Without doing so, he went 
forward with proceedings to get the sale to himself in execution 
of the mortgage confirmed. On the 23rd April he obtained a 
certificate confirming the sale, the certificate bearing that he 
“ bas been declared the purchaser at sale by public auction on the 
I9th March, 1900......... and that the said sale has been duly 
confirmed by this Court on the 23rd April 1900." 

It was maintained in argument for the mortgagee tbat the 
true meaning of this was that the sale to bim did not become a 
legal fact until the 23rd April In their Lordships’ opinion, 
this is an under-statement and a mis-statement ofthe mortgagee’s 
rights, ltistrue that upon that date the sale was confirmed, 
but what was, as the certificate bears, confirmed, was a sale " by 
public auction on the 19th March 1900." There seems little 
reason to doubt that upon the rgth March all the lands sold 
had been transferred to the mortgagee, and that if there bad 
been any accretions to the property between that date and 
the date of confirmation, those accretions would have become 
the property of the purchaser. On the otber hand, there seems. 
no legal principle which would leave untransferred to the 
mortgagee, any obligations which arose during the same period. 
Furthermore, if the properties which were the subject of sale 
were liable to attachment for sums due from the lands as revenue, 
arid falling into arrear subsequent to the actual date of sale, 
namely, the 19th March 1900, it was not within the legal right 
ofthe mortgagee on the one hand to claim as against the 
mortgagor that the ownership of the property had been 
transferred, and at the same time to ‘claim against . the 
Government, or in respect of third parties unconnected with 
either mortgagor or mortgagee, that the mortgagor had not 
transferred the rights of ownership to the mortgagee, but himself 
remained in the position of owner. For the mortgagee to be 
permitted to say to the mortgagor that the ownership had been 
transferred, and to say to an outsider, like the Collector ‘of 
Revenue, that the ownership had not been transferred, is a 
conclusion not supported by good sense and, in the opinion 
of their Lordships, they are not forced to it by any canon, or 
rule of law. i 

If the date of sale be taken as the true and actuål date in 
fact, which, in their Lordships’ opinion, was, as explained, the 
I9th March 1900, it appears to their Lordships equally clear that . 
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what was in fact then sold was the estate itself and nothing 
other or less than this which might be denominated by the terms 
“right, title, or interest" of the mortgagor only, or the like. 
Aud it would seem to follow as a necessary consequence that 
when the mortgagee thus became the purchaser and owner 
of the subjects mortgaged, he was not in a position to maintain 
as against himself, or as against third parties unconnected with 
mortgage transactions upon the property, the position that his 
mortgage still remained an encumbrance thereon. 

In their Lordships’ opinion it is clearly unsafe to apply 
considerations as to the rights of prior and succeeding mortgagees 
to question like the present. For in the present case no question 
arises as between a first and succeeding mortgagee, and no right 
or duty emerges with regard to the avoidance of an inequitable 
priority alleged to arise inferentially by acquisition of the estate. 
On the 19th March 190o, the crucial date in question, there were 
no interests of any kind to emter into account or consideration 
so as to impede the full and complete transfer of ownership of 
the estate as such. 

In these circumstances, when the 39th March 1900 was 
reached, the property which fell then into arrear of revenue and 
became liable to subsequent sale was the property in fact and in 
law of no one but the purchaser, namely, the mortgagee. It is 
admitted, —the concession was logically unavoidable,—that if at 
the sale on the roth March the mortgagee himself had not 
purchased, but a stranger or outsider had, then such purchaser 
would have stood liable for the obligations accruing on the 
property and been responsible to Government for the payment 
of revenue and for the consequences which would ensue if the 
revenue fell into arrear. It seems somewhat difficult to discern 
why these consequences, which would be inevitable in ‘the 
case of a stranger purchaser, should be avoided because the 
mortgagee was purchaser himself. 

The above considerations seem substantially to dispose 
~ of the whole case and lead their Lordships to a conclusion the 
opposite of that reached by the High Court, who think that it 
was possible for a mortgagee to maintain the ownership of the 
property in, himself with an encumbrance which he should use 
to defeat, or, to use the term which the learned Judges employ, 
asa "shield against" the rights of third parties. 

Upon this subject it is true that the language of section 54 
ofthe Act XI of 1859—the Bengal Statute as to Sales of Land 
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P. U, for arrears of Revenue—provides that when a share or shares 
1912. of an estate may be sold “the purchaser shall acquire the share 
or shares subject to all encumbrances, and shall not acquire any 
rghts which were not possessed by the previous owner of 
owners.” This provision, however, appears to their Lordships— 
(1) to confirm the view that what is taken by a revenue vendee is 
nothing less nor more than what belonged to the former owner, 
and (2) to negative the idea that it is open to an owner to protect 
himself as by "a shield" against the consequences of that full 
transfer by keeping incumbrances alive against the revenue 
vendee. These incumbrances had become extinct aud lost 
in the mortgagee’s overriding right when he became the complete 
owner of the lands. To keep them alive as sought would 
introduce confusion into the mechanism of transfer and an 
insecurity into the rights in real estate which are not warranted 
by the Act. 


Their Lordships will humbly advise His Majesty that the 
judgments of the Courts below be reversed, and that the plaintiff 
be declared entitled to the lands in suit in terms of the plaint, 
that possession be delivered to the appellant of the properties 
in dispute the possession of the respondent being removed, 
that the name of the plaintiff be caused to be entered in the 
Land Registration Office accordingly, the name of the defendant 
being expunged and his illegal possession removed, and that the 
cause be remitted to the High Court for the ascertainment 
of mesne profits for the period of dispossession up to the date 
of delivery of possession and for a decree therefor against the 
respondent, The respondent wil pay the costs both here and 
in the Courts below. 

, Messrs. T. L. Wilson & Co.—Solicitors for the Appellant. 

Messrs. Watkins and unter —Solicitors for the Respondent. 


J. M. P. Abpeal allowed, 
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Present: Lord Shaw, Sir Yokn Edgs and Mr. Ameer Ak, 
MIRZA SAJJAD HUSAIN AND ANOTHER 


* v. 
NAWAB WAZIR ALI KH AN AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or OUDE.] 


Burdona of Proeqf-—Desd—Pardanashin lady—Praotios— (ode of Civil. Proce- 
dure (dot XIV of 1888), Soc. 506—onourront Kadings of fact — Question 
of law—~BMomeatary materials for arriving at conclusion moi set out in 
the judg ment, 

It rests upon those founding upon a deed granted by & perdanashin lady 
to establish that sho understood ita effect and that the deed was intelligently and 
properly executed by her. 

Taooordeen Tewarry v. Nawab Syed AH Husain Khan (1) and Skembati 
Koeri v. Jago Bibi (3) followed. 

Where in an appeal the findings of fact were concurrent but it was contended 
thata question of law was involved, ris., thatthe judgment ofthe trial 
Judge showed that he had misdirected himself inasmuch as oertain materials 
for arriving ata conclusion hed not been set out in the narrative whioh tho 
judgment contained : 

Held, that those materials were of the moet elementary character and there 


was no ground for suggesting that the Judge had not taken them into 
consideration. 


Held, also, that it would be to misconstrue entirely the provisions 
of section 598 of the Gode of Olivll Procedure as to concurrent findings in 
fact if the Judges of India were to have implimtly the duty laid upon them 
of making thelr narrative of the circumstances minutely and completely 
exhaustive, under the penalty thatifthey failed io do so, the absence from 
their mind of elementary considerations might be presumed. 

Karuppenan Servei v. Srinivasan Oksti (8) followed. 

Appeal from a decree ofthe Court of the Judicial 
Commissioner for Oudh dated March 27th, 1907, modifying a 
decree of the Subordinate Judge of Lucknow, dated March 3oth, 
1906, which entirely dismissed the appellants’ suit. 

That suit was brought on April ist, 1905 praying for a 
declaration that all the property comprised in three deeds 
of endowment dated respectively December 4th, 1886, March 7th, 
1898 and November 13th, 1902, was wa£Efnama. The plaintiffs 
(the present appellants) sued as trustees under the said deeds 
and prayed for possession. With regard to the third deed of 
endowment the first defendant in his written statement did not 
admit its execution, and claimed to be in possession of the 
properties comprised therein by right of inheritance, that is, as 
brother and sole heir to Mehdi Begum. He pleaded that 


(1) (1874) T, R. 1. T, A, 193, (306. Q ) (1908) 1. 1 i x 39 I, A. 137 (181). 
(3) (1901) L 
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PUN Mehdi Begum's intellect '' was not in proper order and sbe had 
1912, no capability of understanding transactions ;" and that even if the 


Sajjad Husain ©‘ 82id deed of endowment be proved, “it is not valid according to 
Eur a Mahomedan Law." It had been concurrently found that the 
VM deed of November 13th, 1902 was executed and registered by 
Mehdi Begum deceased, the then proprietor of the properties 
comprised therein. The Subordinate Judge dismissed the suit 
as regards all the property to which it related. The Judicial 
Commissioner affirmed that decree as regards the property com- 
prised in the deed of November 13tb, 1902, but allowed the appeal 
and granted the plalntiffs a decree as regards the two earlier 
deeds. The respondents had not cross-appealed but the appellants 
prayed in their appeal that thethird deed of endowment might 
also be upheld. The plaintiffs appealed to His Majesty in 
Council. 

Str Karle Richards, K. C, and G. Æ. A. Ross for the 
Appellants : Where a deed is executed by a pardanashin lady 
abont whom ncthing is known, the Courts would be most careful 
in ascertaining that she undersrood the contents of the deed in, 
question and knew its effects, and the burden of proof would be 
on those who rely on the deed. But where it is shown that the 
deed is executed by a lady, who, though pardanashin, is intelli- 
gent and is alady of business habits and experience, and who 
had executed similar deeds before, as in this case, the burden of 
proof is on those who challenge the deed to show that the lady 
in question did not, in fact, understand the contents and effects 
of the deed. Prince Mirsa Suleman Kader v. Mehdi Begam 
Surreya Bahu (1) shows that Mehdi Begum was a lady of business 
habits. The deed executed in 1898 is admitted. The deed in ques- 
tion, which was executed four years later, is in practically the same 
terms as those of the previous deed. It is a transaction, which a 
right-minded person could be expected to do. It originated 
from the lady and did not require any independent legal advice. 
It is not improvident. The deed should be upheld on the autho- 
rity of Mahomed Buksh Khan v. Hosseini Bibi (2). Reference 
was also made to Hakim Muhammad [&ramud- Din v. Najtiban (a). 

[DeGruyther : There are concurrent findings of fact that it 
has not been proved that the lady understood the contents and 
effects of the deed ] 

It is a question of law, vrs. on. whom lies the onus in this 


(1) (1899) LR. 20.1 A 144 ; I. L. R. 31 Calc. 185. 
(2) (1888) L R. J6 1. A. B1, 
(B) (1598) L B. 25 L. A. 187, 
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case. Under the circumstances of this case the onus rests on the 
respondents to show that the lady did not understand the pro- 
visions of the deed and their effect. The Courts below have laid 
the onus on the appellants and the findings arrived at on that 
basis are not binding on the Board.  Zacoordeenu Tewary v. Nawab 
Syed Ali Hossein Khan (1), Ashgar Ali x. Delross Banoo 
Begum (2), Sudtsht LAI v. Mussummat Sheobarat Koer (3), and 
Shambatt Kosri v. Jagn Bibi (4), were distinguished on the facts. 


DeGruyther, K. C., (H. Cowell with him), for the Respon- 
dents; The  appellants have brought the present action of 
ejectment claiming under the deed of 1902. They sue as 
trustees, but a plaintiff suing as trustee in an action of ejectment 
is not put on a different footing from a plaintiff who sues for his 
own benefit. Tne appellants must, therefore, succeed on the 
strength of their title. Zhe London joint Stock Bank v. 
Simmons (5) was referred to. 


Appellant title is based on the deed of 1902, which was 
executed by a fardanashin lady, and it is settled law, which has 
never been departed from, that those who rely upon such a deed 
must satisfy the Court that it had been explained to and under- 
stood by the lady: SAamóats Koert v. Fago Bibr(4) Whether 
that onus is discharged, that is, whether the Court is satisfied on 
the evidence ia the cass that the contents of the deed were 
explained to the lady and that she understood them, is a pure ques- 
tion of fact. Both Courts have agreed in finding that fact against 
the.appellants. The rule against disturbing a concurrent finding 
of fact by the Courts below is nonethe less applicable because 
the Courts have not taken precisely the same view of the weight 
to be attached to the oral and documentary evidence respectively : 
Ram Anugra Narain Singh v. Chomdhty Hanuman Sahat (6). 
Unless it be shown with absolute clearness that some blunder or 
error is apparent in the way in which the Courts below have 
dealt with the facts, it is the practice of the Board not to reverse 
concurrent findings: Allen v. Quebec Warehouse Company (7), 
The lower appellate Court ought not to have given leave to 
appeal in this case : Karuppanan Servat v. Srinwasan Chetti (8). 
There is no question of law involved in the appeal. Their Lordships 


(1) (1874) L, B. 1 L A. 192, (5) (1892) L. R. A, C. 201, 203 and 208, 
(2) (1877) I. L, R, 8 Galo, 834. (6) (1902) L. B, 801 A. 41 (43) 
(8) (1881) L, B. 8 L A, 89. (7) (1888) L. R. 12 A. O, 101 (104), 


(4) (1903) L. B. 29 I, A, 127, (8) (1901) L, B, 39 I, A, 88, 
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stopped Counsel for the appellants and called upon Counsel 
for the respondent to reply on the question of concurrent findings. 

Sir Harl Richards, in reply: I accept the principle. But 
here the Subordinate Judge misdirected himself by not taking 
into consideration the position of the lady and the evidence of 
her relationship with the charity, her business capacity, her hàbit 
of seeing pleaders. He has omitted to consider the fact that the lady 
was matwak under the deed. His finding is, therefore, not a 
proper one and it cannot be said that there are concurrent 
findings. The rule in question, which is not a rule of law but only 
a rule of practice, ought to be stretched in order to do justice. 

[Lorn SHaw: What is the point of law ?] 

In considering the question of a fardanaskim lady under- 
standing the deed, the Court must take into consideration the 
position, ability, knowledge, habit, and experience of the lady. 

Lorp SHaw: Assuming that section £96 of the Code of 
Civil Procedure, 1882, applies, do you say that the question of 
law which you state is a substantial question of law ?] 

Yes, my, Lord. In Karuspanan Servat v. Srintvasan 
Chetit (1), there was no question of law. It was decided on facts 
only. Reference was also made to section 117 of Code. of Civil 
Procedure, 1882. 

The judgment of their Lordships was delivered by 

Lord Shaw.—This is an appeal from a judgment and 
decree of the Court of the Judicial Commissioner for Oudh, 
dated the 27th March 1907, modifying a decree of the 
Subordinate Judge of Lucknow, dated the 30th March 1906. 
The suit was brought on the 1st April 1905. 

It prayed for a declaration that all the property comprised 

in three deeds of endowment was taf, that is to say, was 
endowed property, and the plaintiffs (the present appellants) 
as trustees under these deeds prayed for possession. The claim 
in short was, as stated, a “claim for possession of wakf property 
by right of trusteesbip." 
. The claim of the appellants was dismissed by the 
Subordinate Judge in its entirety. Upon appeal, the appellate 
Court upheld this decree with respect to the property comprised 
in one of the three deeds of endowment, vrs, that of 13th 
November 1902, and reversed it with respect to the property 
included in the other two deeds. That is to say the endowments 
under these two deeds were held good. 


(1) (1901) L. B. 39 I, A, 38, 
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Tae only question raised in tha preasat appeal nas reference’ 
to the last endowmsat, vis , that cons ituted by the deed of 1902. 
Tae preceding deeds, oue dated in 1886 and one in 1898, were 
somewhat limited in their character, and the defendants’ 
contention under which these deeds were attacked is not now 
further insisted on. 

Many years ago a tomb, or, more properly speaking—as their 
Lordships are informed—a mausoleum was erected in the city of 
Lucknow by one Madad Ali, now dead ; and in 1886 he made a 
wakf of certain property for the upkeep of the mausoleum and the 
performance of religious observances in connection therewith: 
By the deed of endowment Mehdi Begum was appointed one 
of two trustees, and upon the death of her có-trustee in 1899 
she continued to manage the property alone. In March 1898 she 
executeda document whereby she purported to add to the 
endowment, and she appointed the first plaintiff and her brother, 
the first defendant, to be trusteess of the original and added 
property. There appears to be no doubt that Medhi Begum 
was much in!erested in the mausoleum and in its endowment, 
its upkeep, and its services. She diet on the 4h February 1903, 
having on the previous I3th day of November executed another 
deed—that with regard to which the parties are now in 
contention. i 

Mehdi Begum was a pardanashin woman ; she was separated 
from her husband, she was unable to read or write, and she was 
possessed at the date of the deed which is questioned of a 
fortune of about Rs. $0,000. It is not disputed that in the 
ordinary case of a deed granted by a fardanashin lady, it rests 
upon those founding upon the document to establish that she 
understood its effect and that the deed was intelligently and 
properly executed by her. 

The wakf is undoubtedly of a comprehensive character, 
It proceeds upon the following narrative : 

«Whereas this world is unstable and no reliance can be 
placed on this borrowed life, and after death there remains no 
trace either of soulor body, and whosoever has come to this 
world from non-existence will be completely annihilated one day, 
according to the proverb *allthat lies over it is mortal’; but 
through good and charitable deeds, or from one's male issue, 
if he is good and obedient, the continuance of one's names is 
possible. I, the declarant, have no issue of any kind from whom: 
[ may hope for the endurance of my name, consequently 
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it seems proper to incline myself to the performance of 
good deeds." 

The deed thereupon proceeds to endow: 

" With possession in the name of the undermentioned 
places in my lifetime in connection with the Rousa and for its 
maintenance, stability, and expenses, and also for sending people 
to Karbala and other holy places, as detailed below, my personal, 
movable and immovable property, as specified hereafter, valued 
at Rs. 50,000,” 

She constituted herself as Mutawali, that is, as the manager 
ọf the religious endowment, and she appointed her brother and 
her general agent as trustees. Among the succeeding clauses the 
following appears to be important : 

“That the trustees shall in my lifetime, as well as after 
my death, continue to manage the undermentioned things just 
like myself, and the carrying out of the undermentioned things 
and of the above conditions shall also be binding and incumbent 
on me, as it ig incumbent according to the Jwarmza law. And 
for my livelihood my teast&a and pension are sufficient." 

That pension amounted, as is admitted, to somewhere under 
Rs. 40 per month. Power is given for collection of the income 
ofall property conveyed, such collection to rest only in the 
general agent, who was one of the trustees. 

The-document may be described shortly as an rmíer vrvos 
conveyance, taking effect de present and strippingthe lady of 
all her possessions, except to the extent of the reservation made 
to herself of her pension of Rs. 40 per month. It appears to 
their Lordships that the deed accordingly is of a character 
justifying a strict and careful application of the rule operating 
for the protection of paraanashin women and demanding 
affirmative proof on the subject of their intelligent understanding 
and execution of deeds attributed to them. This view is 
strengthened by the marked contrast which exists between this 
document of 1902 and the previous Deed of Endowment of 1898, 
which waslimited in its scope, was purely testamentary, and 
expressly reserved powers of management of all the affairs of the 
endowed property to the lady herself, with power of amending 
and cancelling the endowment. 

‘According to the principles which have always guided 
the Courts in dealing with sales or gifts made by ladies in 
such a position (fardanashin ladies), the strongest and most 
satisfactory proof ought to be given by the person who claims 
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under a sale or gift from them, that the transaction was a real 
and dona fide one and fully understood by the lady whose 
property is dealt with.” 


This is the language of Sir Montagu Smith in Zacoordeen 


JTemarry v. Nawab Syed Ali Hussain Khan (1) and is still the 


law. In the words of Sir Andrew Scoble in Shambats Koeri v. 
Fago Bibr(a): “It isa well-known rule of this Committee that 
in the case of deeds and powers executed by pardanashtn ladies, 
it is requisite that those who rely upon them should satisfy the 


Court that they have been explained to and understood by those 


who excuted them.” 


Accordingly, the one and only question in this case is ;—the 
burden of proof being thus placed, has it been discharged by the 
party upon whom it rests? In their Lordships’ opinion, Mr. 
DeGruyther was justified in founding upon the concurrent 
findings in fact of the Courts below. The Subordinate Judge, 
having heard the evidence, says: ‘It does not satisfy me that 
Mehdi Begam intelligently understood the deed on which she 
was placing her seal, and knew at the time its effects upon 
her rights as owner of the property comprised in the deed." 


Itis unnecessary to go into tbe details as to the alleged 
execution of the document in the senana, as to whether certain 
witnesses knew the voice of the executant, as to whether the 
deed in point of fact was read, or was read in circumstances 
giving any indication of its appreciation by the grantor. The 
finding of the Subordinate Judge is as stated. In the judgment 
passed by the Court of the Judicial Commissioner of Oudh the 
opinion expressed was as follows: ‘It has not been proved that 
when Medhi Begum executed the mag/nama she understood its 
provisions or its effects upon her interests.” 


By section 596 of the Civil Procedure Code (Act XIV of 
1882) it is spscifically provided as follows with reference to 
appeals to His Majesty the King in Council: “ Where the 
decree appealed from affirms a decision of the Court imme- 
diately below the Court passing such decree the appeal must 
involve some substantial question of law." 

Their Lordships put to the learned Counsel for the appellants 
what question of law was here involved and it was replied that, 
while the findings of fact were concurrent, the judgment of the 
Subordinate Judge showed that he had misdirected himself, 


(1) (1847) L. B. YI A. 192 (206); 1B B L R. 4397 ; 21 W.B 840. 
(3) (1902) L B, 29 I. A. 137 (18D ; I. L. B, 20 Oal 749. 
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P.O. It turned out that this was rested upon the ground that in the 
1913, course of a long judgment certain materials for arriving at a 
Sajjad Husin conclusion had not been set out in the narrative which the 
*. judgment contains. These materials were of the most elementary 
Wasir Ali Khan, š ; ae : 

uem character ; and their Lordships are of opinion that there is no 
Dee ues ground for thesuggestion that the Subordinate Judge had not 
taken them into account. It would be to misconstrue entirely 
the provisions as to concurrent findings in fact if the Judges of 
India were to have impliedly the duty laid upcn them of making 
their narrative of the circumstances minutely and completely 
exhaustive, under the penalty that if they failed to do so, the 
absence from their mind of elementary considerations might be 

presumed. 


l The Courts below accordingly having concurrently found 
that the facts which it lay upon the appellants to establish were 
not proved, it appears to their Lordships that this is to all 
intents and purposes a concurrent finding on a matter of fact, 
and that accordingly such a finding cannot be disturbed. The 
rule so clearly laid down by Lord Macnaghten in Xaruppasam 
Servai v. Srinivasa Chetti (1), should be followed. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal should be dismissed with costs. 

Messrs. W. W. Box & Co.—Solicitors for the Appellants. 

Messrs. T. L. Wilson & Co.—Solicitors for the Respondents. 


J. X. P. Appeal dismissed. 
(1) (1901) L- R. 29 I. A. 389, 


PeraENT: Lord Shaw, Sir Yokw Edge and Mr. Amser AB. 
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JUDICATURE AT FogT WILLIAM IN BENGAL.] 


Tacenue Sale—Khas Mehal—Contract-—Vaeriation—Bongal Land Raronus 
Sale Act (XI of 1850), Sections 9 and *— Bengal At VIlof 1808— 
Annual furma— Dato of payment fwed by kabuliyat—Fiwed by Board of 
Revenue—Ordinary date of paymeni— Date of “ihe settlement "— 
Árrsari— Latet date of paywent——Rwle of Part II], O. 16 of Surrey 
and Settlement Manual—Sals before the latest date ef payment of arrears. 


No variation of a contract and the statutory provisions applicable thereto 


t e. 
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is possible by reason of general considerations or Münfngirativo rules which 
have not the sanction of statute. 

By virtue of section 8 of Act XI af 1859 the Board of Revenue publmhed 
in 1871 a notification fixing “the 38th June af each respective year as the 
latest day of payment of rents of all desoription of tenures" in a Khas 
Mahal By a kabuliyat executed in 1874 bya tenantofa holding in the 
Khas Mahal it was stipulated that he ‘shall pay the said jumma in the 
Oollectorate within the 38th day of June every year.” On March 16th, 1908, the 
holding waa sold for arrears af revenue for 1903; 

Hold, that (1) under Act XI of 1859, section 3, which applied, the rent 
payable under the habulipat. on June $8th, 1002 waa not in arrear till tho Ist 
of July, 1902, on which date by virtue of the provisions of the Bengal Act VII 
of 1868, it must be “ considered as an arrear of revenue ;” 

(2) Whatever might be the ordinary date of payment, or secondly, whatever 
might be the date when “the settlement" was made, or thirdly, whatever be 
the provisions of the Survey and Settlament Manual, it was not legitimate, by 


reason of any one or all of those things, to vary the aotual date of paymentin | 


the babwliyst, which was the 28th June, or the actual date when a past due 
payment should be considered as an arrear, which was by Act XI of 1859 the 
lst July 1902 ; 

(8) Rule 7 of Part IIL, O. 16 of the Burvey and Settlement Manual did 
not apply ; 

(4) The notification of 1871 must, having regard to section 8 of Aot XI of 
1859 which authorised it, be applied to the holding in question as fixing the 
28th June 1908 as the date on which, if arrears were not peld, the holding 


could be:sald ; 
(4) The sale on March 18th, 1008 must be set amde, 


Balbishen Das v. Simpson (1), referred to. 

Two consolidated appeals from two decrees of the High 
Court at Calcutta dated the 18th February and 25th March 1908, 
respectively, which set aside two decrees of the Subordinate 
Judge, second Court of zillah 24-Pergunnahs in Bengal, dated 
the 25th July 1905. ; 

The question for determination was whether the sale of 
two plots of land for alleged arrears of revenue, was liable to be 
set aside. The plots or boldings in question were situate 
within the Government Khas Mahal estate Panchannagram 
and were permanently settled. 

The Government published the following notice, dated the 
6th October 1871,inthe Calcutta Gazette ofthe 11th Octo- 
ber 1871: 

Notice is hereby given that under the provisions of section 
II, Act XIof 1859, the Board of Revenue at Calcutta has 
determined and fixed on the 38th June of each respective year as 
the latest date of payment of the rents of all descriptions of 


(1) (1898) L. B, 35 I. A. 151; L L. R, 35 Oalo. 888. 
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tenures in Khas Mahal Panchannagram ; in default of which: 
payment on or previous to that date, tenures in arrears in that 
Mahal will be sold at public auction to the highest bidder under 
the provisions of Act VII (B. C.) of 1868. 

On the 18th February 1874 one Bhagaban Chandra Banerji,- 
the then tenure holder of the holdings, executed two kabultyats 
in identical terms in favour of the Government. The material 
part of it was as follows : 

“I accept Rs. 14-0-11 pies as the annual jumma of 12 bighas 
I8 Cottahs 4 Chattacks ofland measured and specified above. 
I shall pay the said jumma in the Collectorate within the 28th 
day.of June every year. IfIdo not pay, it shall be realised by 
the Government according to law and to that I shall not be able 
to raiseany objection whatever. To this effect, I, of my own 
will and accord, execute this &aóu/iyat." 

On the 27th of March 1902a son of Bhagaban Chandra 
Banerji sold the said two holdings tothe appellant and put in 
possession thereof. 

On the 16th of March 1903 the two holdings were put up 
for sale, on account of an alleged default in payment of Govern- 
ment revenue for the June instalment of 1902, and were sold to 
the respondent. 

The two suits out of which the present appeals have arisen - 
were then instituted. On the 19th January 1904 the appellant 
brought Suit No. 17 of 1904 for the purpose of getting the said 
sale set aside, and for other relief. On the 8th of April the 
respondent filed Suit No. 46 of 1904 against the appellant to 
obtain possession of the two holdings, which he alleged that he 
had purchased at the said sale held on the 16th of March 1903. 
The two suits were tried together. The Subordinate Judge held 
that the sale in question was invalid in law and should be 
get aside. 


The Respondent appealed in both suits, The High Court 
disagreed with the Subordinate Judge and decreed the appeals. 
_ The appellant, thereupon, appealedto His Majesty in 
Council. 

Sir Robert Finlay, K. C, and G. E. A. Ross for the 


Appellant : The rent is payable on the 28th June every year. 
It is a date fixed by contract between the parties. 


[Mr. Ampere Ati: There are no kists in this case.] 
No, my Lord. "The revenue is payable annually. 


Vor. XVI] PRIVY COUNCIL. 


The Board of Revenue fixes the dates on which arrears due 
are payable : The Bengal Land Revenue Sales Act (Ben. Act 
VII of 1868), section 11 as amended by Ben. Act II of 1871, and 
the Bengal Land Revenue Sales Act (XI of 1859), section 3. 
Rent in arrear is the rent which has not been paid on the date 
when it is due. 

[Ser Fohs Hage referred to section 2 of Act XI of 1859 for 
a definition of ‘arrear of revenue] 

That section means that whenever the payment of rent falls 
due in any month, even when the rent is not payable monthly, 
it becomes rent in arrear on the first of the following month. It 
is a section of general application, and is not applied as the High 
Court has held, only to cases where the rent is payable monthly. 
Ifsection 2 were not of general application, the object of the 
Act, as given in the preamble of the Act, would be defeated, 
consequently the rent here was in arrear on the ist July 1902, 
and the holdings were not liable to be sold before the 28th June 
1903, as June 28th is the last day of payment of arrear of rent. 
Again, whichever way section 2 runs, in this case the rent was 
not in arrear till June 28th, 1902, had passed, and the last day 
of.payment of such arrear was June 28th, 1903, on which date 
_ the holdings were liable to be sold : Act II of 1859, section 3. 
But the sale took place on March 16th, 1903. The sale is, there- 
‘fore, without jurisdiction and must be set aside: Balttshen Das v. 
Simson (1), and Harkhoo Singh v. Bunsidhur Singh (2). 

.[M&. Auger Arr: The date of payment is ‘within’ June 28th.} 
t Ye, my Lord. It would mean ‘on or before’ June 28th. 
.Rule 7 of Part III, C. 16, of the Survey and Settlement 
‘Manual has nothing to do in this case with the date of payment, 
which is fixed by contract. i 

(Str Fokn Ades: The Board of Revenue could not;alter the 
date fixed by the s4adsstyat. | l , 

It would be very hard, if that were so. The estate in that 
case would be liable to be sold immediately. Act XI of 1859 has 
intended that there should be a further notice after the rent 
-becomes due, and for this reason the legislature has, under section 3 
thereof, allowed sometime before authorising a sale. 

(Me. Axmm Arr: The basis of the argument of the High 
Court is that the rent was in arrears on the 28th June, 1902.] 

Yes, my Lord, but it is submitted that that view is 
"erroneous. 


s 
- 


(1) (1898) L, R. 25 I. A. 151. (3) (1893) I. L. B, 25 Oalo. 876, 
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DeGruyther, K. C. and Kenworthy Brown, for the Respon- 
dent: Act XI of 1859 applies to estates paying Government 
revenue, and not to a Khas Mahal, which does not pay Govern- 
ment revenues. A Khas Mahal pays rent, and the tenure here is 
not, therefore, subject to Act XI of 1859. Bengal Act VII of 
1868 is the Act applicable to this case, and section 11 of that Act 
requires the Board of Revenue to fix " the latest day of payment.” 
The notification of 1871 is therefore issued fixing June 28th as 
‘the latest day of payment,’ and if the rent is not paid on that 
date, it is in arrear, For practical purposes * in arrear” means 
what is due and unpaid. The appellant is a tenant and the time 
of payment of rent in his case is governed by the Bengal Rent 
Act (X of 1859), section 20, which was in force when the settle- 
ment was made in 1864, or by the repealing Act, the Bengal 
Tenancy Act, Sections 53 and 54, under either of which Acts 
the rent must be paid by ‘sunset’ on June 28th. Other inci- 
dents of the tenure created by the AaduAyat are governed by the 
Bengal Tenancy Act, and it is submitted that the time of the 
payment of the rent was June 28th, the date fixed by the 
kabwhyat must also be governed by the same Act. At the time 
of fixing the date in the A&aówiyat the settlement officer must 


have had before his mind section 11 of Ben. Act VII of 1868 


and the notification of 1871. The word used in the Aabuhyat 
is ‘ within’ June 28th, and not * on or before.’ It simply means 
that the appellant is allowed time upto June 28th to pay the 
rent, though the rent might be due in February, the month of 
the settlement, or April, the beginning of the financial year : 
Rule 7 of Part III, C. 16 of the Survey and Settlement Manual. 
If the rent is not paid by sunset on June 28th, the tenure at.once 
becomes saleable. ; 

It is contended that the rent was in arrear on July 1st and the 
tenant had time to pay it till June 38th of the following year. 
The result of such a contention 'is that the rent might remain 
unpaid for 2 years The Subordinate Judge has not based bis 
argument on the £aów/ryat, but has incorporated section 2 of Act 
XI of 1859 in it. But that section does not apply to tenures, 
Moreover it applies to cases where the revenue is payable in a 
particular month, but not to cases where the rent is payable on 
a particular date of a month. In the latter class of cases, by the 
ordinary rule of construction of a contract, the rent does become 
payable on the date fixed. Again the words ‘ in the manner pres- 
cribed in section 3 of Act XI of 1859 ! in section 11 of Bengal 
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Act VII of 1868, do not incorporate the former section into the 
latter. Those words simply mean that the notification there 
referred to shall be published in a particular manner prescribed 
in section 3 of Act XI of 1859. 
Reference was also made to sections 6 and rọ of Act XI 
. 1859 ; Ben. Act VII of 1868, section 1, meanings of ‘ proprietor’ 
‘revenue’ and ‘tenure’; and the Revenue and Patni Sales 
Manual. The cases of ZHarkhoo Singh v. Bunsidkar Singh (1), 
and Mahomed Fan v. Ganga Atshun Singh (2), were distinguished. 
oss, in reply, referred to section30 of Bengal Act VII of 
1868, and submitted that section 11 of that Áct should be read 
together with sections 2 and 3 of Act XI of 1859. 
The judgment of their Lordships was delivered by 


Lord Shaw.—These are consolidated appeals from judg- 
ments and decrees of the High Court at Calcutta, which set 
aside two decrees of the Subordinate Judge in the second Court 
of 24-Pergunnahs in Bengal The question for determination 
by the Board is whether a certain sale of holdings for arrears of 
revenue, made to the respondent on the 16th March 1903, 
-should be set aside. 

On the 27th March 1902, the appellant purchased these 
‘holdings for Rs. 16,000 from a son of Bhagaban Chandra Banerji 
By the Aabultyat executed in the year 1874 by Bhagaban, who 
was thus the appellant's predecessor in title, it was stipulated as 
follows :— "I shall pay the said jumma in the Collectorate within 
the 28th day of June every year.” The holdings were Govern- 
" ment tenures in Dihi Panchannagram in the District of Twenty- 
four Pergunnahs, and it is not disputed that such tenures came 
under the Act XI of 1859 by virtue of the provisions of Act VII 
of 1868. By section 2 of the former Act an arrear of revenue 
was described thus : 

"Ifthe wholeor a portion ofa kist or instalment of any 
month of the era, according to which the settlement and 
kistbundi of any mahal have been regulated, be unpaid on the 
first of the following month of such era, the sum so remaining 
unpaid shall be considered as an arrear of revenue." 

It seems accordingly hardly to admit of dispute that,-if this 
section applied, the rent payable under the 4gdu/syaz on the 28th 
June 1902 was not in arrear till the 1st of July thereafter. ' 

Statute having thus made clear what was to be considered 
an arrear of revenue, and at what date a past due payment was 
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to be “considered as an arrear of revenue," namely, on the first 
ofthe month following that in which the payment fell due, the 
further question is this, ozs.,:—-Was this sale conducted in 
accordance with the procedure prescribed by statute for the sales 
of property in respect of unpaid arrears of revenue ? 


While, as stated, it was admitted that these tenures were 
brought under the Act of 1859 by the Statute of 1868, it was 
nevertheless contended that there was some distinction to be 
made with reference to procedure and with reference to what 
constituted “arrears.” The contention is important and was 
ably presented, but, in their Lordships’ opinion, it is without 
foundation. The Act of 1868 above referred to extends the 
word “revenue” so as to include “every sum annually paid to 


- Government by the proprietor of any estate or tenure in respect 


thereof" As to the attempt to differentiate procedure under the 
two statutes, the- answer to that seems sufficiently contained in 
section 30 of the later Act, which provides that it shall be read 
with, and taken as part of, the former. The date when a past 
due payment wasto be considered arrears having accordingly 
been settled by section 2 of the Act of 1859, as quoted, their 
Lordships cannot agree ‘with the judgment of the High Court, 
which introduces a reference to the settlement" having been 
made on 18th February. "Therefore, say the learned Judges: - 


. "In the case of an ordinary ‘contract of lease, the annual 
jumma would be payable on 18th February in each successive 


- year ; but under Rule 7 of Part III, C. 16, of the Survey and Settle- 


ment Manual, a settlement of revenue should ordinarily take effect 
from the beginning of the financial year next after that in which 
the proceedings of the Settlement Officer have been completed. 


. If that rule be applied, the settlement dates from 1st April 1874, 


and the jumma would ordinarily be payable on 1st April each 
year." | 

The statements and considerations here given do not appear 
to their Lordships to bear upon the present case. Whatever 
might be the ordinary date of payment, or secondly, whatever 
might be the date when ‘the settlement" is made, or ¢htrdiy, 
whatever. be the provisions of the Survey and Settlement Manual, 
it does not appear to their Lordships legitimate, by reason of any 
one or all of these things, to vary the actual date of payment in 


, the £abuyat in the present case, which is the 28th June, or the 


actual date when a past due payment should be considered as an 
arrear, which is by the statute of 1859 the 1st July 1902. No 
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variation of the contract of parties and the statutory provisions 
applicable thereto is possible by reason of general considerations 
or administrative rules which have not the sanction of Indian 
Statute, In the words of Lord Watson in Balktshen Das v. 
Simpson (1), referring to the Act of 1859 : 

“The Act does ‘not sanction, and by plain implication 
forbids, the sale of any estate which is not at the time in arrear 
of Government revenue. The whole clauses of “the Act of 1859, 
inso far as these relate to sales orto their challenge at the 
instance of the proprietor, as well as the provisions of section 2 
of Bengal Áct 7 of 1868, are framed upon the express footing that 
they are to be applicable to the sale of estates which are in arrear 
of duty.” 

The date when by statute accordingly this revenue was con- 
sidered in arrear was the Ist July 1902. At what date was default 
made in paying that arrear of revenue, so as to entitle a sale of 
the estate to be made? This, which appears to their Lordships 
to be the real question in the case, is clearly answered by the 
Act of 1859 itself and by the notification which followed thereon. 
By section 3 of the Act, '! The Board of Revenue at Calcutta shall 
determine upon what dates all arrears of revenue, and all demands 
which by the Regulations and Acts in force are directed to be 
realised in the same manner as arrears of revenue, shall be paid 
up in each district under their jurisdiction, in default of which 
payment the estates in arrear in those districts, except as herein- 
after provided, shall be sold at public auction to the highest 
bidder." In compliance with this section, the Board of Revenue 
on the 6th October 1871 made and duly published a notification 
that it— 

“has determined and fixed the 28th June of each respective 
year as the latest date of payment of the rents of all description 
oftenures in Khas Mahal Panchannagram, in default of which 
payment on or previous to that date, tenures in arrears in that 
Mahal will be sold at public auction to the highest bidder." 

Bearing in mind that the whole provisions with regard to 
sales are, in the language of Lord Watson, “framed upon the 
express footing that they are to be applicable to the sale of estates 
which are in arrear of duty," and that this tenure could not be 
considered in arrear until the 1st July 1902, it appears fairly clear 
that the 28th June 1903, is the first date under the proclamation 
and the statute when there has arisen such a default as would 

(1) (1888) L. R. £5 I, A. 151 (158) ; I, L, B, 25 Calo, B38, 
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be enable that “ ténure in arrears” to be sold. It so happens that 
1913. the payment in the present case is not a monthly, but an annual 
Haji Bokeh payment, and it further happens that the payment fell to be: 
made on the 28th June 1902. The statute having by plain 
€ implication forbidden the estate to be considered in arrear until 
Lor Shaw, the rst July, it appears to follow that the date fixed as that on 
which tenures in arrear will be sold must be the succeeding 28th 
June, namely, in the year 1903. This estate, however, was sold 
in the previous month of March, and their Lordships agree with 
the view of the Subordinate Judge in thinking that the sale is 

accordingly invalid. In the language of the learned Judge— 


“ The Board of Revenue are required, under section 3 of the 
Act, to determine on what date arrears of revenue shall be paid 
up, in default of which payment the estates in arrear shall be sold 
at public auction.” | 

Their Lordships agree with the view .that the notification 
must, having regard to this section of the statute which 
authorised it, be applied to the present estate as fixing the 28th 
June 1903 as the date on which, if the arrears are not paid up, 
the estate can be sold. If, in cases such as the present, this holds 
up the power of sale uutil nearly a year's revenue stands in 
arrear, that matter, including the question whether more than 
one date for payment of arrears should beset up as periods of 
default, is one forthe consideration of the Legislature and the 
Board of Revenue. 

Their Lordships wil humbly advise His Majesty that the 
appeals should be allowed, the judgments and decrees of the 
High Court reversed, and those of the Subordinate Judge 
restored, the costs of the suit and of the appeal being borne by 
the respondent. 

Messrs W. W. Box & Co.—Solicitors for the-Appellant. 

The Solicitor, India Office—-Solicitor for the Respondent. 

J. M. P. Appeal allowed. 


fh 
Durlav Jbandra, 
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‘Present: Lord Shaw, Sir Yohn Edge and Mr, Ameer Ali. 
CHAUDHRI MOHAMMAD MEHDI HASAN KHAN 
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[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or Oupau.] ; 
Prerenption — Indian Beidenos Act (Iof 1872), Ste. 114—JDurden of proof— 

Mortgage suit—Production by defendant of bond with endorsement of 

payment— Decision cannct be fowndod on suspicion, 

In view of the presumption under section 114 of the Indian Evidence Act, 
the production by the defendant of the mortgage bond, on whioh the su't is 
based, with the endorsemant of payment, casts on the plaintiff the burden of 
establishing the affirmative proposition that the debt is still outstanding, in 
other words, of showing that the bond came in the defendant's possession by 
dishonest means and that the signature to the endorsement was either a forgery 
or, in the case the endorsement is signed by an agent, unauthorised, 

It is a settled principle that suspicion, though a ground for serutiny, cannot 
be made the foundation of & decision, 

Two consolidated appeals from ajudgment and decree of the 
Court of the Judicial Commissioner of Oudh, dated the 31st of 
July 1907, which set aside a decree of the Subordinate Judge 
of Barabankiin Oudh, dated the 31st of January, 1907. The 
suit was brought by the plaintiff Sri Mandir Das to recover from 
the defendant Rs. 62,717-2-3 on the basis ofa mortgage bond, 
dated the 2and of December, 1898. The defendant produced 
the bond containing the endorsement of payment, and the 
Subordinate Judge made an interlocutory order as follows : | 

Taking the provisions of section 114, Act 1 of 1872, into 
consideration, I am of opinion that the onus lies on the plaintiff 
to prove that the bond hasnot been discharged." In the result 
the Subordinate Judge held that the plaintiff failed to discharge 
the onus that lay on him and dismissed the suit. On appeal the 
Court of the Judicial Commissioner dealt with the evidence 
“on the assumption that the oss of proving payment ison the 
defendant " and decreed the claim of the plaintiff, but did not 
award the full amount of interest claimed. Both parties appealed 
to His Majesty in Council and their appeals were consolidated. : 

G. E. A. Ross for the Defendant submitted that the Subordinate 
Judge was right in holding that the ous was on the plaintiff to 
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prove that the bond had not been discharged : See the Indian 
Evidence Act, section 114, Illustration (;) The Court was 
entitled to presume the fact of the payment unless and until it is 
disproved : section 4 of the same Act. Both Courts agree in 
disbelieving the plaintiff's witnesses and the suit should, therefore, . 
be dismissed. Section 34 of the Indian Evidence Act was also 
referred to. 

"The plaintiff did not appear. 

The judgment of their Lordships was delivered by | 

Mr. Amoer Ali—These are two consolidated appeals from a. 
judgment and decree of the Judicial Commissioners of, Oudb, ^i 
dated the 31st of July 1907, and arise out of a suit brought be 
the plaintiff in the Court of the Subordinate Judge of Barabanki 
on the basis of a mortgage-bond executed by the defendant 
Chowdhr Mehdi Hasan on the 220d of December 1898, in favour 
of one Sukh Dei, since deceased. It appears that Sukh Dei 
carried on in her lifetime a money-lending business, and that the 
plaintiff has obtained a succession certificate under Act VH of 
1889 to collect the debts due to her estate. The present action 
was launched on the 16th of February 1906 for the recovery 
of over Rs. 62,000, principal and interest, by the sale of the 
mortgaged premises. At the time of the institution of the suit 
the plaintiff produced only a copy of the document, alleging 
that the original had been lost. The defendant in his answer 
admitted its execution, but alleged that the debt was discharged, 
In support of his allegation he produced the original document 
containing the endorsement of payment by Sukh Dei and her 
general agent Bansidhar. 

In view of the presumption embodied in section 114 of the 
Indian-Evidence Act (1 of 1872), the Subordinate Judge was of 
opinion that the burden of establishing that the obligation created 


‘by the bond was. still outstanding, lay on the plaintiff. Their 


Lordships consider this to be the real meaning of the issue framed 
by him on the 6th of September 1906 after argument. The 
plaintiff accepted the onus and obtained an adjournment for the 
production of evidence in rebuttal of the presumption arising 
from the possession of the document by the defendant. The 
hearing of the case was resumed in January 1907, and the 
‘plaintiff examined a number of witnesses to prove that the 
defendant had dishonestly obtained possession of the bond after 
Sukh Deis death through the instrumentality of Bansidhar. 
He also attempted to establish that Sukh Dei was not at 
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Barabanki on the date of the alleged payment, The defendant Pa L 
then went into evidence regarding the faèt of payment and. the 1913. 
delivery of the document to his servants on his behalf, The yt, ad Mehdi 
Subordinate Judge disbelieved the plaintiff's witnesses. With v. 


. Tegard to the defendant's evidence, he observed as follows: EE SRM pus 


“YT would have hesitated in believing the testimony of Mr, Amser Ali, 
defendant's witnesses also, had it not been corroborated by the al 
facts thatthe bond bearing an endorsement of payment was filed 
from the defendant's custody, and it was stated by plaintiff's own 
witnesses that the said endorsement was in the hand-writing of 
' Sukh Dei's general agent Bansidhar.” 

In tlie result the Subordinate Judge dismissed the suit 
with costs. 

From this decree the plaintiff apea to the Court of the 
Judicial Commissioner of Oudh. The learned Judges who heard 
the appeal were of opinion that atthe trial the onus had been 
wrongly thrown on the plaintiff. In this view the learned Judge 
who, delivered the principal judgment proceeded to examine 
in the first instance the evidence produced by the defendant and 
came to the conclusion that it was not reliable. He then cone 
sidered the testimony of the plaintiff's witnesses and was of 
opinion that it was false. As regards the fact that the document 
on which the suit was based was in the possession of -the 
defendant, and produced by him with the admitted endorsement 
of Sukh Dei's general agent; he held that it must have come 
into the defendant's hands by some dishonest means, He accord- 
ingly reversed the decision of tHe first Court and decreed the 
plaintiffs claim ; and his learned colleague concurred in this 
judgment. The defendant has appésled to His Majesty in 
Council and there is a cross appeal by the plaintiff on the 
question of interest disallowed by the learned Judges in tha 
Court below. But he has not appeared either in support of the 
judgment in his favour or to argue his own appeal. 

" Their Lordships after a careful consideration of the casé hava 
come to the conclusion that the judgment and decree of the 
Judicial Commissioners cannot be sustained. i - 

Assuming that any question of onus remained after the 
parties had gone into-evidence, and that it lay on the defendant 
to establish the allegation of payment, he appears to have proved 
facts which strongly support the PIS HOP of law vor froin 
the-possession of the bond. : A 

He shewed that the endorsement of payment on he document 
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was in the hand-writing of Bansidhar, who, it' is admitted, 
wasthe "recognised" and general agent of Sukh Dei'and held 
a power of attorney from her, and that it bore his signature. 
The defendant also produced a letter of demand on behalf of 
Sukh Dei, dated some seventeen days before the date of the 
alleged payment, signed by Bansidhar. He proved further that 
this Bansidhar used to give acquittances on Sukh Dei's behalf. 
Matadin, who, according to the plaintiff’s own witnesses, is the 
defendant’s treasurer, states that he and two other fellow servants 
carried the money to Sukh Dei’s house, and that she after pay- 
ment signed the document in Hindi in his presence below the 
endorsement written by Bansidhar and returned it to him. There 
is not a trace of cross-examination in the evidence of this witness 
with regard to the genuineness of Sukh Dei’s signature. That 
statement remains uncontradicted, for no attempt, so far as their 
Lordships can see, was made to recall the plaintiff’s witnesses to 
say the alleged signature of Sukh Dei was not in her hand. 

To meet the case made by the defendant, the plaintiff pro- 
duced three classes of testimony. He attempted to show that 
the defendant was heavily involved in debt at or about the time 
of the alleged payment, and he wished the Court to draw from 
this circumstance the inference that repayment was unlikely. 
The trial Judge very properly, in their Lordships’ opinion, 
observed that the fact of the defendant’s indebtedness “in itself 
would not go to prove that he did not repay the debt in question.” 
And he referred to the evidence of one of the plaintiff's witnegses 
to show that the defendant was in funds in June 1902 and repaid 
other debts. 

The real and substantial case put forward by the plaintiff 
was of a two-fold character—/rs¢, that the bond^was dishonestly 
and fraudulently made over to the defendant by Bansidhar after 
Sukh Dei’s death ; and, secondly, that Sukh Dei was not at 
Barabanki on the date of the alleged payment. It is to be 
remarked that, although a book was produced by a Pujari, whom 
the Subordinate Judge calls ^ a tutored and untruthful witness,” 
to prove Sukh Dei’s absence from Barabanki, no attempt was 
made by the plaintiff to produce her mahajani books of account 
regularly kept in the course of business. 

The Subordinate Judge disbelieved the story told by the, 
plaintiff's witnesses and the appellate Court agreed with him in 
holding that their testimony was worthless. But it has built up a 
theory of its own; based chiefly on  surmises, regarding . the 
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manner -in which the bond came into the possession of the 
defendant. The: gist of the appellate Court’s judgment is to be 
found in the following statements, which also show how the 
learned Judges have looked at the case. Referring to the testi- 
mony of the plaintiff's witnesses, they say : 

“Worthless as this evidence is, it does not in any way make 
the defendant-respondent's case more probable. In the view 
that I have taken of the evidence of payment, it is difficult to 
account for the possession of the bond on the part of the 
defendant ; yet there are documents on the record whence it may 
be inferred that some person for his own ends laid his hands on 
the document soon after the death of Mussammat Sukh Dei and 
that through him it came into possession of the defendant.” 

And after referring to the disputes among Sukh Dei’s relations 
after her death, they go on to say: 

"The plaintiff's inability to account for the disappearance 
no doubt suggested to him the reprehensible course of procuring 
false evidence, but when the question is considered whether the 
possession of the endorsed bond on the part of the defendant 
raises a presumption of payment, due weight should be attached 
to the possibility during this state of confusion of some person 
purloining the bond or even of its being lost and afterwards 
found and coming into the defendant’s possession.” 

Their Lordships cannot help considering this mode of 
treating a case where two distinct and coniflcting sets of facts 
ate opposed to each other as unsatisfactory. The plaintiff came 
into Court with a definite story to account for the possession of 
the document by the defendant. The learned J udges agree 
` with the first Court in holding that story to be false, and yet 
they proceed to build up a case for the plaintiff on what they 
call a “ possibility." As already observed, the defendant did not 
rest his case merely on the legal presumption which arose from 
the possession of the document ; he produced positive testimony- 
which received corroboration from that presumption, and he 
proved facts which made his statement probable. The learned' 
Judges having disbelieved the evidence on both sides, have set 
aside the presumption under section 114 of the Evidence Act, 
which only embodies the ordinary rule of law, by a possibility: 
Based on surmises. Now, itis a settled principle that suspicion, 
though a ground for scrutiny, cannot be made the foundation 
of a decision, and that is exactly what appears to have happened 
in this. case, 
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With reference to the conflicting views of the two Courts 
in India regarding the question of onus. in view of the presump- 
tion under section 114 of the Indian Evidence Act their 
Lordships are of opinion that the Subordinate Judge was right 
in holding that the production by the defendant of the bond 
with the endorsement of payment casts on the plaintiff the burden 
of establishing the affirmative proposition that the debt was still 
outstanding, in other words, of showing that the bond came 
in defendant's possession by dishonest means and that the signa- 
tures to the endorsement were either forgeries or unauthorised. 

On the whole their Lordships are of opinion that the judg- 
ment and decree appealed against should be set aside and the 
plaintifi's suit dismissed with costs ia all the Courts. And they 
will humbly advise His Majesty accordingly. The plaintiff will 
pay the costs of these appeals. 

Messrs. T. L, Wilson & Co.—Solicitors for the defendant. 

The plaintiff did not appear. 

J. M. P. Appeal allowed and cross appeal dismissed. 





Present: Lord Shaw, Sir Vohn Edge and Mr. Ameer AR. 
l IN THE MATTER OF G. KRISHNASAMI AIYAR. 
[ON APPEAL FROM THe HioH Court OF JUDICATURE AT MADRAS.] 


Function of the Bar and Solicitor:—Appsllats rido Rules of Madras, Rule 
> 95—~ Vakil—Suspension— Professional misoonduct— Non-applioation of clients 
woney received for a tpocifio purposs—Duty af Vahil to Court, himself and 
oliexnt — Propristios of legal procsdure—Latters Patent for the Tigh Oott, 
Madras, Sec. 10— Hoasonablo oause— Vals responsibility for Ais olerh's 

letters, x 
_ If is the general function of the Bar and the soloitors that they must, 
in the conduct of all suits entrusted to them, co-operate with the Court 1n the 
orderly and pure administration of justice. 

* Under Rule 95 of the appellate side Bales of Madras, pleaders “are 
responsible to the Registrar for all translations and printing charges incurred 
by him on their behalf" under the Rules and to that extent &vaki must 
co-operate with the Registrar and with the Oourt under the Rules. 

. On January 25, when an appeal in which & vaki) was engaged, was listed 
for the following day, the vakil personally knew that a certain sum of money 
paid by his client to his olerk for printing charges of the Court, was not paid 
to the Registrar and that his clerks were writing to the ollent letters containing 
a falso narrative of what had been prooeeding and oonsütutng as fraudulent 
deception of the client On January 36, in the absence of the vaki, the 
appeal was dismimed for default The vakil’s explanation was that he 
reached the Court” a few minutes after this case had been called on and ' 
diamimed for default," Two days later the vakil'a clerk wrote to the client : 
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that the appeal “came on for hearing on the 38th instant, end was decided “P.O, 
against us, that is the appeal was dismissed :” : 1913. 
‘Hold, that (1. When the Vakil arrived at the Court on the morning of — 


the 26th January he was aware that he was bound, asa responsible vakil, in _ 7m the matter ef 
honour and in duty to his client, to himself, and to the Gourt, to explain that sen TS 
* *ihe appeal, which would in the natural course be dismissed for want of payment ' 
of the printing -dues, was exposed to that peril by reason ofa ofroumstance 
for which he apologised publicly to the Oourt, and expressed his regret, and 
having made the mistake of not appearing to discharge that ‘duty of honour, a 
further course was open to him, and that was to wait until an interval ín any 
procedure of that Court, or till.the Court was about to adjourn, and instantly 
to make his honourable explanation, but he did not do so : 
(2j) The vaki, who was honourably bound to disclose to his client ilis 
mishap that ooeurred on the 26th January, was guilty of the regretable 
conduct of permisting a staff, who had previously been guilty of deception, to 
pontinue in correspondence with his olfent and his olerk's letter of the 28th 
January implied falaahoods : 
(3. While there should be no interference with the vakil’s diiine 
by the High Oourt of his direst and personal fraud, he could not be aoquitted 
of conduot, in the management of the appeal and of his client's affairs which 
caused the procedure of the Court to be the very opposite of what all such 
procedure should be, namely, Ara responsible, ssoondly orderly, and thirdly 
pure, and inall those respects there had been a violation of the proprieties 
which attached to lega! procedure : . E 
(4. There was reasonable cause forthe High Oourt to act, under seotion 
10 of the Letters Patent and suspend the vakil! from practice as a rekil for a 
period of atx months, and the High Court was justified both fn the pronounoe- 
ment and the extent of the suspension. i : 
Appeal against an order of the High Court of Judicature at 
Madras, dated 28th February, 1912, whereby the appellant, a 
vakil of the said Court, was suspended from practice for six 
months on the ground of professional misconduct. 


The material facts were stated in the judgment of their 
Lordships, 

DeGruyther, K. C. and Kenworthy Brown for the Aora 
The appellant was prejudiced as no specific charges of misconduct 
were framed against hih and ashe was never called upon to 
answer any specific charges. No fresh evidence was taken. The 
High Court has found that he was not guilty of fraud. There is 
nothing against him except that on January 26, 1910 when he 
was prevented from attending, he did not st once go before the 
Judges and mention the circumstances. It was merely a breach 
of duty, and a man should not be subjected to penal consequences 
for dereliction of duty. Reference was made to Jn the matter of 
Southekal Krishna Kao (1) ; Cordery on Solicitors, 3rd, ed, pp. 179 
and 180; Letters Patent for the. High Court, Madras, (1865) 

(1) (1887) L L. B. 15 Calo, 153, 
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section Io ; Legal Practitioners Act (XVIII of 1879), section 13 ; 
and Rule of the High Court, Appellate Side, rr. 100 A. and 95. 

The judgment of their Lordships was delivered by 

Lord Shaw.—This is an appeal against an Order of the High 
Court of Judicature at Madras. The order is dated the a8th 
February 1912. Under that order the appellant, who wasa 
vakil of the Court, was suspended from practice for six months 
on the ground of professional misconduct. 

The circumstances of the cass have been resumed in a very 
careful judgment by the learned Judges of the Court below. 
Their Lordships only review them further for the purpose of 
illustrating the one point which appears to them to be conclusive 
of the present appeal. 

In the year 1907 the present appellant, the vakil, was employ- 
ed to file a second appeal in the High Court against a decree of 
the District Court of South Arcot. The condition of matters 
with regard toa vakil,and his relation to the procedure of the 
Court, which bears upon this case, are set out in section 95 of the 
Appellate Side Rules of Madras. By that section pleaders “ are 
responsible to the Registrar for all translations and printing 
charges incurred by him on their behalf? under those rules. To 
that extent the vakil must co-operate in the conduct of the suit 
with the Registrar, and with the Court, under these regulations. 
And they have the other general function, applicable not only to 
the Bar in general, but to solicitors at large, that they must, in 
the conduct of all suits entrusted to them, co-operate with the 
Court in the orderly and pure administration of justice. 

In the present case a certain advance was made, or required 
to be: made, in order to enable printing to be done as Court 
printing. A correspondence accordingly ensued between this 


vakil, and his client ; and it is a well-founded observation made 


in the anxious argument presented to their Lordships from the 
Bar that that correspondence was mainly conducted by a manager 
and a clerk: of the vakil, and not by the vakil personally. That, 
however, is not completely true, because one of these letters, an 
important one, of the 8th September 1908, was written by the 
vakil himself. Further, the vakil in the present case, the present 
appellant, was, of course, charged with the knowledge that it was 
necessary, not only that the moneys should be received from his 
client, but that in common honesty that money should be paid to 
the Registrar for the discharge of the printing dues.: This was 
not ‘done. Statement after statement is made by the manager 
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and clerk in the course of this correspondence containing a false 
narrative of what had been proceeding, and constituting a 
fraudulent deception of the client. 


Matters, however, culminated in a visit paid by the client.on 
the sth March 1909, when a payment of Rs. 28—making up the 
-full amount to which the printing charges . had accumulated at 
that date—was made by the client to one of the clerks in the 
vakil’s office, The full sum amounted to Rs, 68, that is to say, a 
payment of Rs. 28 on the spot, added toa previous payment 
of Rs. 40. p. - i 

That being. done, what followed? The client naturally 
expected that his case would be proceeded with. He was falsely 
informed on the 15th July, by a letter written by the clerk, that 
certain progress was being made. Nothing, however, had been 
done, on account of the initial withholding from the Registrar of 
the Court of the whole of the money received from the client, 


On the' 25th of January matters were in this position: that 
the case was listed for the follówing day, the 26th, and, as is 
admitted in a most fatal document for the appellant in this case, 
namely his own affidavit, the appellant then personally knew of 

the transactions in the fm/erim. His knowledge must have 
included the knowledge that the moneys receivéd fora specific 
purpose from the client had not been so applied. When the vakil 
arrived at the Court on the morning of the 26th January r910 he 
was aware that he was accordingly bound, as a responsible vakil, 
in honour and in duty to his client, to himself, and to the Court, 
to explainthat the cause, which would in the ‘natural course be 
dismissed for want of payment of the printing ` dues, was exposed 
to this peril by reason of a circumstance for which he apologised 
publicly to the Court, and expressed his regret. His affidavit, 
however, is to this effect: ‘ When I reached the doors of this 
Caurt it was about a few minutes after this case had been called 
‘on and dismissed for default." In short, he makes to the Court 
below, and at this bar, an excuse that, being engaged elsewheré, 
he did not appear to discharge that duty of honour, which on all 
sides plainly rested upon him. Having made that mistake a 
further course was open to him, and that was to wait until an 


interval in any procedure of that Court, or till the Court was about. 


to adjourn, and instantly to make his honourable explanation. 
"He did not do so. He allowed matters to drift for about 18 days, 
as after-mentioned ; and the Court below having considered 
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the excuses put forward for not sooner making application to 
notify what had occurred think these excuses to be idle. 

He apparently returned to his office, and what did he then 
do with his staff? Hus staff by that time had been convicted of 
most fraudulent and improper conduct in keeping of the chent’s 
money, in sending lying letters toa client, and in giving, in the 
interval, an untrue account of the proceedings in the appeal. 


-This vakil, who has been acquitted of personal fraud by the Court’ 


below, an acquittance with which their Lordships do not in any 
degree interfere, was guilty of the regrettable conduct of per- 
Thitting a staff, who had previously been guilty of such deception, 
to continue in correspondence with bis client. It was for him to 
say whether he should retain such persons in his service, but at 
all event she was honourably bound to disclose to his client the 
mishap that had occurred on the morning of the 26th January. 
Instead of that the staff was continued as before, and on the 28th 
January the client was written to by Bhashyam in these terms: 
* Your second appeal aforesaid came on for hearing on the 26th 
instant, and was decided against us, that is the appeal was 
dismissed." That implies two falsehoods. The case did not 


come on for hearing. It was never heard. Jt was not decided 


against them ia the sense of a decision having been pronounced 
tn foro contentioso. It was dismissed simply in consequence of the 
improper non-payment of moneys due. Accordingly, so far as 
the client was concerned, nothing was done to wipe out the 
mistake which had been made by the vakil. So far as the Court 
was concerned nothing was done for a period of about 18 days. 
In the interval the client bad appeared in Madras, and, no 
doubt, made his determination plain to have the matter brought 
before the Court as one at least of mischance. Accordingly an 


‘application had to be made, and it was not made until the 


14th of the following month of February—an application for 
restoration of the case to the roll. Then, the Court apprehending 
the gravity of the situation, iusti.uted this enquiry. Every 
conceivable point has been taken against the regularity of that 
enquiry in the Court below ;-but at the bar, where the case was 
anxiously and ably argued, these points have not been insisted 
upon. For they were without substance. 

The main issue in this case is, what was the conduct, relative 
to the Court, relative to the client, aad relative to his: own 
professional position, which this vakil perpetrated on or about 
the 26th January? Their Lordships while not interfering as 
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stated with his acquittance of direct and personal .fraud, do not 
see their, way to acquit him of conduct inthe management of the 
appeal and of his client’s affairs which caused the procedure 
of the Court to be the very opposite of what all such procedure 
should be, namely, frst ressonsible, secondly orderly, and thirdly 
pure. In all these respects there has been a violation of the 
proprieties which attach to legal procedure. 


That being ao, the Court madsthisinquiry. Its powers seem 
to be those contained in section 10 of the Letters Patent creating 
the Court and containing, tn gremzo thereof, the rules with regard 
to advocates, vakils, and attorneys-at-law. Amongst the rules is 
Rule 10, which empowers the Court in these terms: “ to remove, 
or to suspend from practice on reasonable cause the said 
Advocates, Vakils or Attorneys at Law." 


The sole question which their Lordships have to consider in 
the present case is : the Court being apprised of the procedure which 
has been briefly described, can it be said to have acted without 
reasonable cause in- making an -z/eri» suspension of the 
appellant from practice as a vakil for a period of six months? 
Their Lordships think that there was reasonable cause in the 
present case, and they further think the Court below was justified 
both in the pronouncement and the extent of the suspension. 


With regard to the appeal very properly made by Mr. 
Kenworthy Brown as to his client, their Lordships can only 
exoress the hope that in the management by those under him of 
affairs committed to his charge, he will, in future, see to it, that 
such improprieties as those referred to do not recur ; and, if that 
is done, there seems no reason to doubt that, after this discipline, 
he will be able to resume an honourable professional career. 

Their Lordships wil humbly advise His Majesty that this 
appeal should be dismissed. ' | 


Mr. Douglas Grant: Attorney for the appellant. 


‘ 


J. M. P. Appeal dismissed, 
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‘Present :—Lord Macnaghten, Lord Atkinson, Lord Shaw, 
Str Fokn Edge and Mr. Ameer Al. 


SEVAK KIRPASHANKAR DAJI AND OTHERS. 
v, 

GOPAL RAO MANOHAR TAMBEKAR AND OTHERS. 
[ON APPEAL FROM THE HiaH Court OF JUDICATURE AT BomBay.] 
Hindu Temple—Scheme for futura managononi— Practioco—Mrersiss af 

Discretion. 


Where the High Court, framed a scheme for the future management of a 
Hindu temple : 


Hold, that it was very largely a matter of discretion. The order oould be 
set aside if it had been shown satisfactorily that the discretion had been im- 
properly exercised or that the High Oourt had not given due consideration 
to matters which they were directed to take into consideration. 


Appeal against a decree of the High Court at Bombay, 
dated the lath of September, 1906, which partly varied, and 
partly confirmed, a decree of the District Court of Ahmedabad, 
dated the 14th of February, 1903. 

The question for determination was whether a scheme of 
management relating to the Temple of Shri Ranchhod Raiji 
situate at Dakore and the funds thereof, sanctioned by the High 
Court, was open to the objections taken to it by the appellants. 


On the third of May, 1880, a suit was brought in the District 
Court of Ahmedabad by the respondents or their representatives, 
under section 539 of the Code of Civil Procedure (Act X of 
1877) against the appellants or their representatives known as 
shevaks or hereditary priests of the idol in the Temple above 
mentioned. The prayer of the plaint was for an account of all 
sums of money and movable and immovable property received 
by the defendants as shevaks, and for other consequential relief, 
and for the settlement of a scheme by the Court for the future 
management of the temple and its funds. 


. A On the 28th of November, 1882, the District Judge dismissed 
‘the suit on technical grounds, but on appeal by the plaintiffs the 
High Court at Bombay, on the--ard of May, 1887, reversed the 
decree of the first Court, and directed an account to be taken of 
the trust property from the year 1872 and a scheme to be pre- 
pared for the future management of the temple and its funds 
and for the disposal of the surplus revenues, if any. For a report 
of the case, soo Manohar Ganesh Tambekor v. Lakhkmiram (1). 


The defendants appealed to Her late Majesty in Council, 
(1) (1887) L L. B. 13 Bom. 217, 
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but, their appeal was dismissed with costs. See Chotalal 
Lakhmiram v. Monohar Ganesh Tambekar (1). 

The case then went back to the District Judge for the taking 
of accounts and the preparation of a scheme, as directed by the 
said decision of the High Court, dated the 3rd of May, 1887. On 
the 14th of February, 1903, the District Judge by his judgment, 
ordered the sum of Rs. 1,196-9-6 to be recovered from the 
shevaks and sanctioned a scheme of management of the temple. 
On appeal and cross-appeal the High Court set aside the scheme 
sanctioned by the district judge and sanctioned another scheme 
in its place. With this variation the decree of the Court below 
was confirmed. The appellants thereupon appealed to His 
Majesty in Council. 

DeGruyther K. C, and F. M. Parikh, for tbe appellana, 
referred to Maharaja F¥agadindra Nath Roy Bahkadur v. Rani 
Hemanta Kumari Debi (2) and submitted that the scheme ought 
to be varied. 

Str Harle Richards, K. C, and G. & 4. Ross for the 


Respondents, agreed that there should be certain modifications, - 


but submitted that the appeal must be dismissed, as the High 
Court had properly exercised their discretion. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—Subject to the modifications which 
their Lordships have suggested and which have been assented to 
‘by Counsel for the respondents, their Lordships will affirm the 
scheme. It is very largely a matter of discretion, and the 
appellants have not satisfied their Lordships that discretion has 
been improperly exercised or that the High Court have not given 
due consideration to matters which they were directed to take 
into consideration. Their Lordships will, therefore, humbly 
advise His Majesty that, subject to the modifications referred to, 
this appeal ought to be dismissed. 

With regard to the costs of this appeal, their Lordships 
think that they should all come out of the temple funds. In the 
first instance, the appellant must, of course, pay the costs of the 
respondents, and they will have the right to recoup themselves as 
regards those costs and their own costs out of the temple funds. 

T. L. Wilson & Co. :—Solicitors for the Appellants. 

Raken Ford, Ford & Chester : —Solicitors for the Respondents, 


J. M. P.. Appeal dismissed. 
C1) (1899) L. R. 36 L A. 199; I. L. R. à 
(3) (1901) L. R. 51 L A. 293 ; I. L. R. 82 Oalo. 129, 
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i * Prasent: Lord Macnaghten, Lord Atkinson, Lord Shaw, 
Sir Vohn Edge and Mr. Ameer Alt. 


oo i MOOSA GOOLAM ARIFF AND OTHERS 


P. O. | d 
' im EBRAHIM GOOLAM ARIFF AND ANOTHER. 
Ar |. [ON APPEAL FROM THE Carer Court or Lower Buawa.] 
June, 11, 18, 28. 


—— C mpany— Registration— Vemorandum of associatisn —CartsA^ate of Hegistrar— 
Qonolusicanets of the cortifcale—1nduam Companies Act ( VIof 1882), 
` See 6— lies. judioata—Cods of Cii Prooedwre (Act XIV af 1852), 

5 Gao. I3 Ecpianation LI. 

The use of the word “otherwise " in section 8 of the Indian Companies 
Aot shows that the statutory condition that the memorandum of assoolation 
must be signed by seven persons is as mach a condition of. registration as any 
other requisition to be found in the Ant which is preliminary to registration 
and apparently eseential, and the certifiz&te of incorporation granted by the 
Registrar under the Act is conclusive that all requisitions of the * Aot in respect 
of registration have been complied with. 

The validity of oertain oonvesyanoecs toa Company registered under the 
Indian Oompanies Act, ww established In a salt brought against the Oompany 
and others by the plaintiff, who subsequently brought another suit against the 
same parties to have it declared that the Company was not duly inoorporated 


and that the property conveyed to it should be transferred to “the persons 
entitled to the same :" 


Held, that the question of the validity of the incorporation of the Oom pany 
might and ought to have been madee ground of attack in the first sult, and 
that the second sult for that purpose was barred as ras fudioata under 
section 18, Explanation II of the Oode of Olvil Procedure (Act XIV of 1882), 

Kameswar Porshad v. Raj Kumari Hutiun Koser (1) followed. . 


Appeal from a decree, dated the rst August 1910, of the 
Chief Court of Lower Burma on its Appellate Side, reversing a 
decree of the same Court oa its Original Side, dated the sth 
January 1909. The questions for determination in the appeal 
were (1) whether the issue of the certificate of incorporation of 

: the Golam Ariff Estate Company, Limited, by the Registrar of 
Joint Stock Compauies under the Indian Companies Act, 1882, 
was coticlusive as regards the validity of the signatures to its 
‘memorandum of association, and (2) whether the suit was barred 
by the rule of res judicata, 
^ — By seven deeds of gifts each dated the and April 1902, one 

_ Hadjee Goolam Arifi transferred to his two junior wives and five 
minor children certain undivided shares of his properties. One 
Hassim Cassim Patail was appointed guardiau of the properties 
ofthe five minor children, under the Guardians and Wards Act, 
1890, as the result of. five separate applications by their father 

(D (1892, L, R, I9 L. A. 284; L L B 90 Oalo. 79. 
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to the Court, on the following rath April. The application in' 
each case stated that it "has been made to enable the said > 


guardian take charge and possession of infants’ share in the 
properties to be conveyed to” the minor “and to sign certain 
articles of association of a company under formation." 

The memorandum and articles of. association of the Goolam 
Arif Estate Company, Limited, were filed and registered at the 
office of the Registrar of Joint Stock Companies, Rangoon, and 
a certificate of incorporation was granted on 1ath April, 902. 
Tbe memorandum of association was signed by the said Hadjee 
Goolam Ariff, his junior wife Marcian Bibi and Hassim Cassim 
Patail, the list Of whom signed five times over as guardian of the 
five minor children severally. On the 3rd May, 1902, a deed oj 
conveyance was executed by the said Hadjee Goolam Ariff, his 
two wives and Hassim Cassim Patail, as guardian of the five minor 
children, conveying to the Goolam Anf Estate Company, 
Limited, in return for shares the properties representing their 
shares as set out in the memorandum of association. In the case 
of the two wives and five minor children these propérties 
consisted of undivided shares of Hadjee Goolam’ Ariff's estate 
which he had transferred to them by deed of gift on the previous 
aod April. Oathe 16th May, 1902, Hadjee Goolam Ariff died, 
leaving a will dated 19th April, 1902. Probate of this will was 
granted on 23rd June, 1902, to m Plaintiff Respondent, Ebrahim 
Goolam Anff, one of the executors, with leave to the other 
executors to come in and prove it, On 15th July, 1902, . probate 
was granted to Hassim Cassim Patail, one of the appellants i in this 
appeal, 


On the 16th July, 1902, a suit, Civil Regular No: 146 aan 


was filed by Ebrahim Goolam Ariff, as executor of his father’s 
will, against the two widows, the five minor children and the 
Goolam Ariff Estate Company, Limited, for a declaration that 
the deed of gift dated 2nd April 1902, and the deed of conveyance 
dated 3rd May, 1902, were void, and for other relef. This suit 
was dismissed on the loth July, 1903. On the roth August, 
1903, an appeal was lodged, but it was dismissed on the 30th 
May 1904. A further appeal to His Majesty in Counsil was 


also dismissed on the 3rd July, 1907. See Jórahim Goolam. 


Ari v. Satboo (1). 
On the 23rd June, 1904, a petition, Civil Miscellaneous 
No. 68 of 1904, was lodged in the.Cnief Court of Lower Burma 


(1) (1907) L. B. 84 I. A. 167; 60, L J. 698, 
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under section 131 of the Indian Companies Act, 1882, praying 
that the Goolam Ariff Estate Company, Limited, might be wound 
up on the ground that it had never been duly constituted under 
the provisions of the Act, the number of signatories of the memo- 
randum of, association having been less than seven. On the 
matter coming on for hearing unconditional leave to withdraw was 
asked for and granted. 

The present suit was first filed on the 13th September, 1904, 
with Ebrahim Goolam Ariffin his personal capacity as plaintiff. 
After objection heard and decided the plaint was amended, 
Ebrahim Goolam Ariff suing as executor and the official Receiver 
being added as co-plaintiff. The company was also added asa 
defendant. The other defendants were the two junior wives and 
the five minor children of Hadjee Goolam Arif, deceased. The 
plaintiffs claimed that the defendant company was not and never 
had been a properly incorporated company ; that the memoran- 
dum of association and certificate of registration ofthe same, 
both dated the 12th April 1902, should be declared void ; that no 
company was constituted thereby ; and that the property purport- 
ing to have been conveyed to tbe said company should be 
transferred to the persons entitled to the same. 

The defendants appellants pleaded that the suit was barred by 
the withdrawal of the application in Civil Miscellaneous No. 68 


of 1904 without leave to make further application ; that it was 


barred as res judicata by reason of the previous suit Civil Regular 
No. 146 of 1902; that the certificate of incorporation was 
conclusive and that the Court had no jurisdiction to question its 
validity nor could the company be wound up save under the 
Indian Companies Act. 

"The Court of first instance held that the matter was not 
res judicata ; that the Court had power to go behind the certifi- 
cate of incorporation of the company and that the memorandum 
of association had not, in fact, been signed by a sufficient number 
of associated persons; that he’ had no jurisdiction to question : 
the validity of the certificate of incorporation. The further 
question as to whether the company, was in fact properly consti- 
tutéd did not, therefore, arise, but the learned Judge expressed an 
opinion that a guardian can makea contract for bis ward and 
that Hassim Cassim Patail’s signatures to the memorandum of 
association in five separate capacities counted as the signatures of 
five different persons within the meaning of the Act. In the 
result the suit was dismissed, 
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The Court of appeal upheld the decision of the first Court 
that suit was not res judicata, but it observed that section 41 of 
the Indian Companies Act only enacted that the certificate of 
incorporation should be conclusive evidence that “all the requi- 
sitions of this Act in respect of registration have been complied 
with" and it held that the due formation of the Company by the 
association of seven signatories of the memorandum of association 
was not * a requisition of the act in respect of registration " but 
a matter precedent and incidental thereto, as to which the 
certificate was not conclusive and that the signatories to the 
memorandum of association were not, in fact, a sufficient number! 
of persons to comply with the provisions of section 6 of the Act. 
They therefore allowed the appeal and decreed the suit. The 
defendants thereupon appealed to His Majesty in Counsel. 

S. O. Buckmaster, K. C4, y. W. McCarthy and E. E. 
Wright for the Appellants: When the conveyances of April 3, 
and May 3, of 1902 were challenged in Suit No. 146 of 1902, 
to which the company was a party, the question that they were 
made to a sham company might and ought to have been raised, 
The respondents are now debarred from raising the question 
that the company was not properly incorporated. They said 
in the previous litigation that the company existed, and it is 
quite enough that the company did exist. It was held in that 
suit that the conveyances tothe company were good and the 
respondents are now precluded from raising the question that 
there was no properly incorporated company: Code of Civil 
Procedure (Act XIV of 1882), section 12 and section 13, explana- 
tion II. If it be held that the company was not properly 
constituted, there would simply be confusion, as the conveyances 
being good will remain and some new persons would have to be 
brought into to incorporate the company properly. There is no 
substance in the present litigation as the respondent gains 
nothing thereby. The present suit is also barred asthe question 
now raised was raised previously by the petition to wind up the 
company presented in 1904. A petition is governed by the 
same rule as a suit and the withdrawal of that petition bars the 
present suit. When the respondents withdrew their petition, 
they did not apply for and obtain leave to institute a suit in 
respect of the subject matter thereof: See Code of Civil 
Procedure (Act XIV of 1882), sections 42, 43, 373 and 647. 

When once the certificate of incorporation is granted by 
the Registrar, the company trades and does business, and if the 
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incorporation were challenged thereafter, there would be 
confusion. It is to avoid confusion that the certificate is made 
conclusive that all requisitions of the Companies Act in respect 
of registration have been complied with: Indian Companies 
Act, section 41. The signature of a subscriber is a requisition 
in respect of registration underthe Act andthe Registrar is under 
no obligation to inquire into the capacity of the signatories 
to contract: See sections 6, 8, rr and 4o of the Act. The 
word “otherwise” in section 6 shows that the condition that 
the memorandum must be signed by seven persons is a requisition 
of registration under the Act, and that being so the certificate 
ofthe Registrar is conciusive and the responden's cannot go 
behind the statute and raise the question that the signatures 
were not good. In England the certificate of the Registrar 
js conclusive on the point in issue: Zn re Barned's Banking 
Company, Peel's Case (1), Oakes v. Furquand (2), Selby v. 
Neuiefold (3*, Ju re Nassan Phosphate Company (4) and Ladres 
Dress Assoctation v. Pulbrook (5). 

[Lorp MACNAGHTEN referred to Sindley’s Companies, 6th ed., 
Vol. I, p. 151.] 

The cases of Zn re Northumberland and Durham District 
Banking Company (6), dn re National Debenture and Assets 
Corporation (7) and Zn re Laxon & Co. (8) were distinguished. All 
doubts, if any, were however settled by the legislature, which 
made the certificate conclusive: See Companies Act, 1900, 
(63 and 64 Vict. Ch. 48), section 1, and Companies (Consolidation) 
Act, 1908, (8 Edw. 7, Ch. 69) section 17. 

Hassim Cassim Patail was appointed by the Court on five 
separa'e applications to make five separate contracts on behalf 
ofthe minors. When he signs iu five separate capacities, those 
signatures are five and not one. 

C. M. Batlhache, K. C., and A. G. Snowden, for the 
Respondents: The whole argument as to the conclusiveness 
of the certificate based on English case law does not apply to the 
question raised under the Indian Companies Act. In England 
the contract of a minor is voidable and is good until it is set 
aside, and unless it is set aside the certificate is. good. But in 
India the contract of a minor is void, and there being no 
contract the certificate cannot stand. The question of the 


(1) (1867) L. B, 8 Oh. App. 674. (5) (1900) 3 Q. B. 876. 
(2) (1867) L, B. 9H. L 325 (8) (1858) 3 DeG. and J, 857. 
(8) 11878) 48 L, J. (Ch) 858. (7) (1891) 2 Ob, 506. 


(4) (1876) 8 ch, D, 610, (8) (1802) 8 Oh, 555, 
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competency to contract of the persons who form the company 
is outside the jurisdiction of the Registrar, whose certificate, 
therefore, cannot affect the question. Bafore ths Registrar can 
grant a certificate the condition precediag that there must be 
seven different signatories to tha memorandum, must be carried 
out. His certificate may remedy the omission to carry out a 


requisition, but it cannot be conclusive where a condition . 


preceding is not satished. Here there are not seven different 
persons signing, that is contracting, aud the ceruficate has no 
operation. The essential condition that seven different persons 
should siga the memorandum 1s not a mere requisition, but is a 
condition precedeat. Tne matter was doubiful in England 
until it was put beyond doubt by section 17 of the Companies 
(Consolidation) Act, 1908. Ifthe certificate were conclusive 
before that, what right had any one to inquire whether the 
sigoatories ware minors or foreigaers or whether the signatures 
were by seven or less number of persons? There was no 
necessity to make any such inquiry, as the matter would have 
been settled by putting in ths certificate. But in Princess of 
Reuss v. Hos (1) ths House of Lords inquired into the facts 
and decided the case on facts. The certificate is not conclusive ; 
In re the Northumberland ant Durkam District Banking 
Company (2), Jn re National Dedbentuse Assets Corporation (3), 
and Solomon v. Solomon & Co (4). Tne last case ıs the latest 
case decided by the House of Lords that the certificate is not 
conclusive in all cases. There is no case decided since then 
laying down the contrary rule that the certificate is conclusive 
in all cases. Tne certificate of incorporation is not conclusive 
to prevent the odjaction that th: memorandum was not signed 
by seven persona: Za re Zoxom & Co. (5). The certifizate 
is conclusive when there is something on which it can be 
authorised and that something is the memorandum and articles 
of association each signed by seven diffsreat persons. Cases 
relied on by the other side were distinguished and reference 
was also made to Baroness Wenlock v. River Dee Company (6), 
. Indian Companies Act, sections 6, 40 and 326; and the 


Companies Act, 1862, (25 and a6 Vict. Cn. 89), sections 17 
and 192. 


The signature of a guardian to a memorandum of association 


purporting to be on behalf of an infant ward is in law the 
(1) (1871; L. B. 6 H. L, 178. (4) (1897) A. O 3i. 


(3) (1853, 3 DeG. and J, 857, (5) (1892) 3 ch 555. 
+ (8) (0821) 2 Oh, 508. (6) (1888) 83 oh. D, 634, 


June, 90, ' 
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signature of the guardian only and not of the ward. The five 
signatories of the guardian amount only to one signature aud 
the memorandum is not duly signed by seven or more persons 
as provided by the Companies Act. 

The point now raised that there was not the proper number 
of persons who signed the memorandum was- not -raised in the 
former suit and was not decided then, 

[LORD ATKINSON: That suit was brought to set aside the 
deeds of April and May 1902 and surely the question nov 
raised might and ought to have been legitimitely raised then. 
You said then that the company was not existing for one thing, 
but you did not say that it was not existing for this reason 
that there was not a sufficient number of. signatories to the 
memorandum.] 

. We did not say then that the company was not existing. 
The point there was that the Goolam Ariff Estates Company, 
Limited, was merely an aktas of Goolam Ariff. 

[Mr, Ameer ALI: You attacked the company on two grounds: 
but you ought to have attacked it on the ground that- there 
was no donee. | 

We did not attack the company in that case. We only 
said and did desire to say that Goolam Ariff had not parted 
possession as the company and Goolam Ariff were the same. 

{Sm Joun Epes: You asked to set aside the deeds. ] 

That was a consequential - relief. The subject of the- 
formation of the company might have been raised, but it was 
not raised and not dealt with. It was not a question which the 
respondents were bound to raise in that suit. 

The withdrawal of the petition of 1904 does not bar 
the present suit. Sections 647 and 373 of Code of Civil: 
Procedure, 1882, should be read together, and the word 
“petition” should be substituted for the word “suit” in the 
latter section, which would then bar a second petition under the 
Companies Act for the same purpose by the same person, but. 
would not bar a suit. 

Buckmaster, K. C., replied. 

The judgment of their Lordships was delivered by 


Lord Macnaghten.—The Record in this case is more than 
ordinarily confused and the story is somewhat complicated. But 
for the purpose of this appeal the material fácts may be stated- 
in a few sentences. 


One, Hadjee Gookam Ariff, a wealthy Mahomedan merchant 
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residing at Rangoon, being dissatisfied with the conduct of his 
two elder sons was minded to dispose of the bulk of his property 
for the benefit of his two junior wives and his five younger 
children, who were all minors at the time. With this object 
he applied for and obtained five separate orders under the Act of 
1890 for the appoiatment of one and the same person as guardian 
of each of his minor children in order that the children by their 
guardian might accept the benefits which he intended to confer 
upon them. Being also-desirous that his property should 
remain in one-mass, intact and undistributed, he procured the 
registration of a limited Company called the Goolam Ariff Estate 
Company, Limited. To this Company in return for shares there 
was transferred so much of his property as was retained by him 
together with the undivided shares in his estate which he had 
conveyed to his junior wives and his minor children. 

Hadjee Goolam Ariff died on the 15th of May 1902, having 
made his will on the 19th of the previous month. It was proved 
by his eldest son, Ebrahim Goolam Anff, one of the executors 
therein named on the 23rd of June 1902. From that time to the 
present there has been continuous and persistent litigation in 
which Ebrahim Goolam Ariff has endeavoured to set aside the 
disposition which his father made. In all these attémpts Ebrahim 
Goolam Ariff failed except in his appeal in the present suit to the 
Chief Court of Lower Burma, On that appeal the order-was made 
from which the present appeal to His Majesty has been brought. 

. The object of the present suit was to have it declared that 
the Goolam Arif Estate Company, Limited, was not duly 
incorporated and that the property conveyed to the Company 
should be transferred “to the persons entitled to the same." 
The validity of the conveyances to the testator's junior wives 
and his minor children had been established in a Suit No. 146 
of 1902, which ultimately came before this Board. But the 
validity of the incorporation of the Company had not been 
expressly determined. 

The main grounds of defence to the present suit were— 

(1) that the certificate of incorporation of the Company 
was conclusive ; and 

(2) that the question raised by the suit was " rer judicata.” 

The questions framed to meet these points were both 
answered by the Court of appeal in favour of the plaintiffs. In 
their Lordships’ opinion both ought to have been answered in 
favour of the defendants, who are the present appellants, 


Goolam Ariff 
*. 
Goolam Arift 


Lord Macnmag hien, 
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In dealing with the first question their Lordships will assume 
that the conditions of registration prescribed by the Indian 
Companies Act were not duly complied with, that there were not 
seven subscribers to the memorandum of association, and that the 
Registrar of Companies ought not to have grauted a certificate of 
incorporation. Asa matter of fact a certificate of incorporation 
was granted. In their Lordships! opinion the certificate of incor- 
poration is conclusive for all purposes. 

The provisions of the Indian Companies Act of 1882 as 
regards the incorporation of companies are the same as those ` 
contained in the Imperial Act of 1862, except that it is specially 
provided in section 40 of the Indian Act that it is not the duty of 
the Registrar to require evidence as to whether the subscribers to 
the memorandum are competent to contract. Probably this 
provision was introduced because according to the Indian law 
the contract of an infant is not voidable but void and it would 
lead to endless confusion and expense if the Registrar were to 
take upon himself the duty of ascertaining whether the signa- 
tories to the memorandum were or were not of full age. 

In England the question whether the Regitrar’s certificate 
is conclusive was decided sofar back as 1867 by Lord Cairns 
sitting in the Court of Appeal. In eels case(1) after signature 
and before registration a proposed memorandum of association 
had been altered without the authority of the subscribers so 
materially that in the words of Lord Cairns, "the alteration 
entirely neutralised and annihilated the original execution and 
signature of the document.” The Company, however, was 
registered and the Registrar gave his certificate of incorpo- 
ration. It was objected that the memorandum of association 
had not been signed by seven or indeed by any subscribers 
and that the provisions of the Act had not been complied 
with. To that proposition Lord Cairns assented. But “the 
certificate of incorporation," he said “is not merely a prima 
facte answer but a conclusive answer to such objection. 

When once the certificate of incorporation is given nothing is to 
be enquired into as tothe regularity of the prior proceedings.". 
That was a plain and direct decision on the point. The 
observations of Lord Chelmsford in Oakes v. Zutquatid (2), are 
to the same effect. "I think," said his Lordships, ‘‘that the 
certificate prevents all recurrence to prior matters essential to 
registration, amongst which is the subscription of a memorandum 


(1) (1807, L, B. 2 Ob, App. 674. (8) (1607; @ EL L, 825, 
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of association by seven persons, and that it is conclusive in this 
case that all previous requisites had been complied with.” 
Undoubtedly Lord Cairns’ decision has been cavilled at. For 
instance in Re National Debentures Corporation (1) a Judge of 
first instance declined to treat a certificate of incorporation as 
conclusive which had been as was supposed subscribed by six 
persons only, On appeal, however, further evidence was 
admitted and it was found that the memorandum had in fact 
been subscribed by seven persons. On that ground the Court of 
appeal reversed the decision appealed from. But unfortunately 
the learned Judges of appeal made some observations to the 
effect that if the learned Judge had been right as to the facts his 
decision in point of law would have been correct. These 
observations were mere dicta and besides the Court of appeal 
could have had no jurisdiction to reverse Lord Cairns’ decision, 
Io their Lordships’ opinion that decision is of unquestionable 
authority untouched by any subsequent decision and unimpaired 
by any dictum in any Superior Court, although the legislature 
thought fit no doubt for good reasons to set, the matter at rest 
by the Imperial Act of .1900, which put the words of Lord Cairns 
and Lord Chelmsford in a legislative enactment repeated in the 
Imperial Act of 1908. - 

Their Lordships are prepared to go further and to say that, 
in their opinion, even if there were no authority to guide their 
decision, the matter would seem to them to be absolutely plain 
on the words of the Act. The use of the word “otherwise” 
in section 6 shows that the statutory condition that the memo- 
randum of association must be signed by seven persons is as much 
a condition of registration as any other requisition to be found 
in the Act which is preliminary to registration, and apparently 
essential. i 

This view is sufficient to determine the case im favour 
of the appellants, but inasmuch asthe question of res judicata 
was very fully argued their Lordships do not think it right to 
abstain from dealing with it. 

Section 13 of the Code of Civil Procedure of 1882 
enacts that : l ' i | 

“No Court shall try any suit or issue in which the matter 
directly or substantially in' issue has been directly and substantially 
in issue in a former suit between the same parties or between 
parties under whom they or any of them claim litigating under 


(1) (1891) 3 Oh, 508, 


Goolam Ariff 
v. 
Goolam Arift, 
Torg Maonnghton, 
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the same title ina Court of jurisdiction competent to try such 
subsequent suit or the suit in which such issue has been 
subsequently raised and has been heard and finally decided by 
such Court.” 


Then explanation 2 of that section declares that : 
“ Any matter which might aud ought to have been made 


‘ground of defence or attack in such former suit shall be deemed 


to have been a matter directly and substantially in issue in 
such suit,” 


It was admitted by the learned Counsel for the respondents 
that the alleged invalidity of the incorporation of the Goolam 
Ariff Estate Company, Limited, might have been made a ground 
of attack in the suit No. 146 of 1902, in which the validity 
of the dispositions made by Hadjee Goolam Ariff was attacked. 


That it ought to have been made a ground of attack in that 
suit appears to their Lordships to be equally clear. All the 
facts on which the present suit is based were known to the 
plaintiff and are stated at length in the proceedings of the former 
suit. No further evidence would have been needed. Nothing 
was wanting but the addition of an issue on the point. The 
case is plainly within the ruling of this Board in the case of 
Kameswar Pershad v. Rajkumart Ruttun Koer (1). 


Their Lordships therefore think that the question raised 
in the present suit is res judicata, and on that ground as well 
as on the ground that the certificate of incorporation is conclusiye, 


their Lordships think that the suit fails and ought to be 


dismissed, 


Their Lordships are therefore of opinion that the appeal 
ought to be allowed and the suit dismissed with costs both here 
and below, and their Lordships will humbly advise His Majesty 
accordingly. 

Bramall & White-—Solicitors for the Appellants. 

A, H. Arnould & Son.—Solicitors for the Respondents, 


J M. E Atpeal allowed. 
(1) (1802) L. R, 19 I A. 384; I L.R. 20 Calc, 79, 
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Abwab—Agreement to pay additional sum—Non-transferable paipai 


holding, purchase of — Salami, remission of ; ses Admissibility ub. I 
— — — — Contract," construction ET Tenaiicy Act, sec. 74; see Rent, 
abatement of - ... vee "m 225 


—— — Decensial | Silni ‘Repulatien. (VIII of 1793), Sia 53, 54—^ 
Contract. 
Whether an amount claimed by the landlord is or 1s not an illegal cess, 
depends upon the construction of the contract between the parties. If, upon 
a fair Interpretation of the terms of the contract, the sum claimed can.be 
deemed part of the actual rent, the tenant is bound to pay it; if, on the other 
hand, the sum claimed can only be regarded as an imposition in addition to the : 
actual rent, the stipplation for its payment is void. . > - | c 
Where, throughput the lease, the yearly rent was described as Rs. 252-6 as, 
assessed at the rate of Rs. 3-4 as. a bigha, upon the area. demised, and-at- the — - 
gud of the lease, in a clause entirely distinct from the one wherein the rent-was - 
assessed, provision was made for delivery of four cart loads of husk, valued at”. 
Rs. 5 per cart load and this additional xcd ir dac dun. MN 
implication, made part of the rent: cama iai 
Held, that the claim for the value of the T was in the’ nature of an ' 


abwab. Mathura Prosad v. Tota Singh - - MR Me 
Account, liability to —Express contract; se Account, suit for -- -- -.4 --- 282 
——-——, rendition of, suit for, changed into sult for money. A 

by the deceased agent and for recovery of damages, see Aceount,suit for...~- - 283 





; ——, suit for—Principal and agent's reprexentatrees —Indían Contract 

Act (IX of 1892), Sec. arg—Remed y—Limitation Act (1x F 1908): Sch; 17, 

Art. 8g. — 09 m 

The duty of an agent to render proper accounts on demand is-enforced--- 
by following in the hands of the agent properties representing the money for... 
which he ought to hare accounted, and the lability to account is irrespective 
of any express contract to that offect. : TEE Es 

The representatives of agent are T1 liable to — Accounts io iie 
principal. The remedy of the latter is to sue the former for any loss.he may - 
have suffered by reason of the negligence or misconduct, the misfeasance or .. . 
malfeasance of his agent; in other words, the sulf.is not one for account- - 
strictly so called but is a sult for money payable to the principal by the repre- -— 
sentatives of the agent out of the assets in their hands. - . . 

A sult brought by a principal against the representatives of his agent fon: 
account is not governed by Art, 89, Sch. I of the Indian Limitation ÀAct. - « -— 

A sult by a principal against the representatives of his agent for rendition of --~- - 
account was held not maintainable but was allowed to be converted -into-a wult- - 
for recovery of money misappropriated by the deceised, and for recovery of --- 
Bamages for the loss sustained by the pringipal by reason of thé agents negi- - --—- 
T 5 . pe «se - i a * s “ 
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Account Cond.) 


gence or misconduct. Kumeda Charan Bala s. Asutosh Ohabtterjoe 
, tnit for—Principal aud agents representatioesz —Iudian Limitation 

Act (XV of 1877), Sch. 11, Arts. 89, 115. 

A suit by a principal against the legal representatives of a deceased agent 
for account, is governed by Article 115 and not by Article 89 of the Second 
Schedule to the Indian Limitation Act, if the contract is not in writing 
registered and the principal can only obtain accounts for so much of the period 
in suit as falls within three years of the Institution of the suit. 

Cases on the subject considered. 

In a suit by & principal against the legal representatives of a deceased 
agent not only for an account, but also for the account papers, for the money 
found dae on the account and in the event of account not being furnished, for 
a lump sum, the defendants are bound to furnish account. 

A sult for money found due on an account and a suit for an account 


are really the same thing Jhapajannessa Bibi v. Bash Behari 
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to decree-holder, application for, by judgment-debtor—CGivil Procedure Code 
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Sch. I, Art. 173 A.—Execution of Mortgage decree. after order absoliute— 
Verbal adjust ment—Duty of Court- before making order absolute— Wr. re 
€f Property Act (IV of 1882), Sec 89—Proordure 5 ` 

Before an order absolute has been made, it is the ree of- Aha Coun to, 97.2 
determine In respect of what sum the decree-holder -is entitled.to an order ; 
absolute.. On this footing, the Court is bound to consider any allegations of- B E 
payment by the defendant in the mortgage suit after the date -qf the decree. 
sisi and before the date of the application for an order absolute. r 

Different considerations, however, apply when a payment or atadian T PES 
alleged to have been made subsequent to the order absolute ; if an answer to 
an application by a mortgagee decree-holder to bring the mortgage proper- - ° 
ties to sale, it is. contended by the judgment-debtor that an- adjustment has 
been made out of Court, the execution Court can be invited to determine 
the question only under section 258 of the Civil Procedure Code (Act XIV of 
1882). à 

Where the contention ot the jadgment-debtor, in substance, is, that the 
terms of the decree have been subeequently modified by the agreement of the 
parties, and that although under the decree the mortgage properties aro liable . 
to be sold upon his failure to pay the jadgment-debt, yet by reason of a: 
subsequent agreement, the decree-holder is. bound to accept from the. 
judgment-debtor a mych smaller sum in full satisfaction of the decree, it is 
a question of adjustment covered precisely by sectlon 258 of- the Code, and . 
the question of limitation obviously arises in such a case.. - l ps 

Where, however, no question of limitation arises, it is unnecessary to decide '' 
whether the question of alleged payment may be decided by thé Court under ie 
section 258, or under section a44 of the Civil Procedure Code-or under ` i> 
Meng Gitas a as Hiranmoy Biswas v. Musa- ` 

- * - Khan i pear 169 

-—" for, when to be made—Rent decree —Appeal—Com- £e 
promise in ‘appellate Court on the’ ground of: UM CE 
application for ; sse Decreo, adjustment of ov aw eO Ij4 
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Admissibility—Compromise, petition of—Agreement to lease — Indian 


|” Registration Act (XVI ef 1908), Sec. 17, cl. (d)—Occtipaticy holding, ROn- 


`- transferable, purchasy of— Rent, enhancement of—Bengal Tenancy Act 

(VIII of 1885) Sec. 29—Abwabd. 

A consent decree in so far as it relates to properties which are not the 
subject-matter of the suit in which the decree is made, is not epeaere to 
affect such properties. - ; 

À petition of compromise on which the compromise deis was passed and 
by the terms of which the -plaintiff undertook to recognise the defendant, 
who purchased a non-transferable occupancy holding, as his tenant, and 
agreed that ín addition to Rs. 5, which was the rent payble by the original 
tenant, the defendant should pay an additional sum of Re. r a year, was 
admissible in evidence as. indicating the existence of an oral agreement to 
grant a lease. 

Held alto, that as the land was non-transferable, the defendant was not an 
occupancy raiyat and there was no rent payble by him which was enhanced 
within the meaning of section a9 of the Bengal Tenancy Act. 

Held further, that the sum agreed to be paid was not an abwab, as it was [s 
consideration of the land occupied by the defendant as also in consideration 
of the remission of the salami. Sarat Chandra Ghosh v. Sham Chand 

Singh Roy — 
——, in evidence—Collection papers—Evidence Act, sec. 34 ; ses 
Bengal Tenancy Áct, sec. 105 - m - 
, in evidence— Extract pn Gazetteer; see Security for 
good Rehavisat from habitual offenders  ... ane 
Adopt, power to—Construction—Power to adopt In case of death of TRUM 
son—Successive adoption, validity of; sse Hindu Law— Adoption 
Adoption—Power to ado C ogei raio Poir to adopt in case of dath 
of adopted son—-Successive IE EA validity of; see Hindu Law— 


Adoption ove 











Adoption en (t T en 
— Will, construction of—Arthority given to ics ASIE fe 


adopt a Jarilcúlar boy—Tertator's general intention—Powers, how construed. 

A will contained the following clause: “ Permission will be granted to my 
two wives to adopt a boy to arrange to offer water and funeral oblations to 
me; the adopted boy will have to be taken from my néar representatives, but 
my wives will adopt whomsoever they would select ": 





Held, upon a construction of the entire clause, that the testator intended - 


to confer upon his wives an authority severally to adopt, thereby and not by a 
separate instrument: that the testator did not contemplate simultaneous 
adoption of the same child by his widows but rather Intended the adoption of 


a son in accordance with law, that is, by the senior widow, and upon her failure © 


or refusal, by the junior widow. 

The testator authorised each of his widows by his will to take a son in 
adoption; upon the death of one of them, it was competent to the other to 
exercise the power. f 

An authority to adopt must be strictly pursued, and if the authority is to 
adopt a- particular boy, the widow cannot adopt any other boy even if the boy 
specified 1s not obtainable. 2 

The expression “from amongst my near representatives” is, if strictly 
construed, meaningless, and if the testator Intended to restrict the class of boys 


, Succemive, validity EEA ee ee MEN ER ; 
Power to adopt in case of death of adopted son; me Hindu Law. 
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Adoption —(Contd.) 
within which the cholce by his widows was to be limited, he falled to effectuate 
that intention. 

The expression “ my wives will adopt whomsoever they would select” must 
be read with the previous part of the clause, which must be construed distribut- 
ively as conferring an authority on the widows severally. The conclading 
words of the clause must consequently be construed in the same sense, and thus 
interpreted, they -authorised the widow making the adoption to select a bay 
at her choice. 

When the general intention o£ a Hindu to be represented by an adopted 
son was clear, effect should be given to such Intention, if it was possible to 
do so without contravening the law. 

Powers are to be construed in accordance with the intention of the donor 
or grantor ; that intention Is to be gathered from the instrument itself, although 
a reference may sometimes be had to the circumstances under which it was 
given. 

All powers are to be liberally construed in equity in furtherance of the 
purpose for which they were created. 

Quaere. Whether an authority to adopt given to widows jointly, should 
had M Ld of them? Saradaprasad Pal +. 

Ramapati Pal T 
Ad nian Oourt-fee—Court-foes Act, Sec. 7 (IV) (c)—Snit for declara- 
tion and for Injunction to restrain from Interfering with possession of 

endowed properties ; see Declaratory sult ... T T e 
—— — 9 ——— Nonpayment or disconiinsamos of iusd of rent 

—Limilation Act, Sec. 3 and Sch. I, Art. 144. 


Mere non-payment of rent or discontlanance of payment of rent does not 


by itself constitute adverse possession. 

A suit to eject a purchaser of the right, title and Interest of a tenant In 
homestead land under a gh+twal is governed by article 144, Schedule I of the 
Indian Limitation Act, and time runs from ths dite when the possession of the 
defendant became adverse to-the plaintiff. A ghatmal does not claim through 
his father as his-predecessor within the meaning of section a of the Indian 
Limitation Act. Prasanna Kumar Mukherjee v. Srikanths Rout 
Adverse possezsion—Permanent lease by shebalt—Grant without legal 

nocesnty Ane not beneficial; see Limitation en 

—  Succebding shebait, if gets fresh start, see i timian 

A fter-acquired title when feeds estoppel; see Estoppel vig faa 
Agent's duty to render accounts, how enforced; se Accounts, sult for 

i-—Manbhum District—Xabuliat executed when Rent Recovery 

Act (X of 1859) was in force—Act VI of ‘1908 B. C. in force at the time of 

institution of suit; see Rent, enhancement of "T i 
Alienatlon, fostrat on—Covenant in PE E OE sale; see 

Attachment site vine 
Alteration :of rent for daoi of area, suit for—Bengal TNS Act, 

sec. 188, applicability; ses Rent, assessment of — ... 

Amendment —Decree—4A pplication for revival of ruit  Subatitution-—Plaint 
. mot amended. 

A sult was dismissed for deafault on the non-appearance of the plaintiff. 
Before this order was passed, one of the defendants had died. The plaintiff 
applied for revival of the suit. During the pendency of that proceeding, it 
transpired that one of the defendants was dead, and the plaintiff applied for 
time to bring on the record the representatives of the deceased. An order for 
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Amendment-—(Cenid.) "EE 
substitution of the name of the present petitioner was made, but the substitu- 

tlon was made in the application for revival of the suit and the original plaint 

was not amsnded. The sult after revival was tried on the merits and decreed. 

In the decree, the nams of the deceased appeared as one of the defendants. 
Execution was subsequently taken out against the present petitloner, who. 
objected. The plaintiff then applied to the Court for amendment of the decree, 

and the decree was amended by the substitution of the name of the present 
petitioner in place of the deceased defendant :' 

Held, that the order. was wrong, as it was not a case for amendment. The 
mistake in the decree was due to the omlssidn of the Court: to amend the — 
plaint. 

The High Court discharged the decree ‘and’ all rubséquert orders, and 
ordered the plaint to be amended ‘and the sult tried de nowo.: Deo Saran 

‘Tel v Syodunnessa Begum — .. 57r 
Anosstral property, Mability of —Decree against Mitakshara father— ` 

Execution against son—Civil Procedure Code (Act V«of 1908), Sec. 53. 

The whole of the ancestral property, and not merely the father’s share, is 
liable for the satisfaction of the degree against a | Mitakshara father on a debt 
not Immoral. 

| Section 53 of the Code of Civil Procedure merely ere that a question 
as to the Liability of property inMhe' hands of the son governed by the Mitak- 
shara School, is ‘to ~be determined tu execution proceedings and not T a 


separate suit. Gachtil Prasad Bingh v. Basant Lal :.. 85 

Annulty aaeable out of fund, if saleable—Civil Procedure Code Gg), i 
sec. 69, proviso cl (n)—' Right to future maintenance’; Ses Attachment ... ^ 354 

Appeal.—Application under sub-sec. (6) of sec. 195 of Criminal Procedure ——— 
Code--Bengal Civil Courts Act, seo. 22, sub-sec. (1) ; sae Transfer £s $15 


— mae lA Tenancy Ad (VII of 1835]: aves. 153, 174— Title to land—Decree, 
à . validity of, if can by challenged after sale. i 

, Tne question whether the judgment-debtor has ` complied with the roquire-. 
ments of section 174 of the Bengal Tenancy Act for reversal of .the sale, is ond 
whjch decides a question relating to title-to land as between parties haying con- 
flicting claims thereto. 

c _It la npt open to the judgment-debtor to aon the validity of the decree ; 
in execution proceedings after, the decree had been executed without objection ma. - 
and- the sale had actually taken place Beni Madhab Hoy v. Bigsoswar 

em Bharati $42 
— — — Decision settling rent'—Bengal Tenancy Act, Secs. 52, rog A—" Area 

for which remi has been previously paid ", meaning of-—-Additionil reat for 

+ excess. land, when allowable. 

An appeal lies to the High. Court from a decision of the special Judge fixing 
the area for which, the tenant must pay rent inasmuch as it|s not a.“ decision 
settling & rent" from which an appeal is barred by section rog^ of the Bengal 
Tenancy , Act; but no appeal lies from that part of the - decision which relates 
to the rent that ought to be assessed upon the land held by the tenant. ] E 

The words “the area for which rent has basen previously paid” liist 5a 
of the Act mean "the area with reference to which the rent previously paid 
had been assessed or adjusted.". 

Where a landlord claimed: from the. tenant additional rent on the pod 
that the area which he was in occupation of, was found on a fresh measurement 
to be larger than that.for which rent had been previously.paid . . -' ; 
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Appeal—(Conuid.) a 

“Held, that the decision of the question would depend on the Intention of — 
the parties applicable to the tenancy before the final meesugement. If the 
landlord originally intended to let and the tenant intended to take such and 
«Buch a piece of land, be the number of-bighas in it what they may, the fact that 
" the area proves to be larger than what was originally stated would not entitle 
the landlord to additional rent. If, however, he intended to let and the tenant 
intended to take so many bighas, be the actual piece of land what it may, the 
landlord would be- entitled to additional rent when the tenant was proved to 
hold more bighas than were originally let to him. Akbar Ali Mian 

v. Mussammat Hire Bibl 18: 

Decree, certified copy of, non-Siling of—Mis-statement of fact—Civil Proce- 
dure Code (Act XIV of 1882), Sect 541, 590—Limitation Act (XV of r877), 

Sec, 5. on 

When a copy of the decree, which was in existence at the time when the. 
appeal was preferred, a fact which would have boen. apparent.on the slightest 
enquiry, was not attached to the memorandum of appeal as required by section 541 
read with section $90 o£ the Code of Civil Procedure and the appeal was registered 
in consequence of the mis-statement ot fact that no decree had been drawn up i 

Held, that the memorandum of appeal was bad, and as no cause sufficient 
or otherwise was shown for extending the time under section 5 of the Limita- 
tion Act, the appeal was dismissed. Hem Ohsndra& Bakshi v. Jadub 

Chandra Bakshi  ::6 
—— — Decres, copy of, non-filing of—Civil Procedure Code (Act V of 1908), O. 4r 
R, 1 Uy—Appeal registered on mis-siatenumt of fact. =. 

When a copy of a decree was not attached to the memorandum of appeal as 
required by Order 41, Rule 1: (1), of the Code of Civil Procedure, and on .a 
misstatement of fact that the decree had not been drawn up, the appeal was registered, 
but it subsequently transpired that a decree was in existence when the copy of 
the judgment alone was taken . 

Held, that the memorandum of appeal should be rejected. Binapani 

Debi v. Sashibhusan Minha 133 
Decree under Rule 8 a Order 9 of Code of Civil Procedure-—Order of 
dismissal for default. 

A decree ander Rule 8 of Order g of the Code of Civil Procedure is not 
an order of dismissal for default within the meaning of sub-section 2 of ` 
section 2 of the Code. Such a decree is therefore appealable. Maharaja 

^ of Burdwan v. Rakhal Ohattoraj e 359 
————, filing of, beyond time—Sufficient cause ; ses Discretion T 366 
, memorandum of— Ejectment, sult for and mesne i en 

fully valued—Smaller amount—decreed for mesna profits—Appeal in mesne 

profits matter, if court-fee to be paid ; see Court-fee see - 564 
— — —, Order made without jurisdiction , ses. Jurisdiction dus ss 27 

righi of—Land Acquisition Act (1 of 1894), Secs. 53 and s4—Right of 
appeal to the Privy Cowmcil—Effect of a reference under the Act taken 
by two "udges of the High Court—A n of appeal musi be by express 
enacimaent. 

There is no appeal to the Privy Council as of right from an award of a High 
Court under the Land Acquisition Act. 

Section 53 of the Land Acquisition Áct, iod to an earlier stage in the 
proceedings and has nothing to do with an appeal from the High Court, 
and section 54 only applies to proceedings in the course of an appeal to the High 
Court and its force is exhausted when the appeal to the High Coyrt is heard. 

6 








662 THE CALCUTTA LAW JOURNAL. (VoL. XVI. 


Appeal—{Conid.) 

Where the appellants being dissatisfied with the amount of IA 
awarded to them hy the, Collector in respect of some land belonging to them 
taken for public purposes under the Land Acquisition Act, demanded that the 
matter should be referred to the Court and the reference was tiken by two Judges 
of the Chief Court : ; 

Held, that the learned Judges sat as “theo Court" as defined under the Act and 
also as the High Court to which an appeal is given by the Act from the award of the 
'" Court "; and that there was no appeal to the Privy Council as of right from 
their award. 

A right of-appeal from any decislon of any tribunal must be given by 
express enactment. Theo- Rangoon Botatoung Company Lid.. 

-v The Collector, Rangoon 245 
-—, where lies—Mesne profits, assessment of— Sult, valuation of—Amount 
. of mesne profits assessed and value of the claim exceeding Rs. 5,000 ; see 

Jurisdiction ove T et eyi 
Ayplication for reference to civil Court, m to bs aude We plication not 

filed within time fixed by Deputy Collector; se Land Acquisition Act, 

BOC. 49. esl. 07 A eee ee eve 165 
treated as plaint—Civil Procedure Code (1882), sec. 497, 
application under—Injunction wrongfully obtained ; sees Damages, suit for... 34. 
treated as plaint—Civil Procedure Code (1882), sec. 497, 

application under —Suit, when filed—Limitation Act, Sch. II, Art. 49; 

ses Damages, suit for -— 24 

under sub-sec, (6) of sec. los of Criminal Podda Code 

District Judge, if can transfer to subordinate Officer—Bengal Civil Courts 

Act, sec, 2a, sub-sec. (1); see Transfer ... -515 
Apporkonment, bow made—Zemindar and aldi see Compensation < 

money ove ete e) OL 
Arbitration—Vvoceeding a pom rins of nete feriod— 

Award-—Decres on award, if valid. 

It is incumbent upon the Court to satisfy itself that a legal award exists 
whereon a valid decree can be founded. 

Where the arbitrators commenced their proceedings after the expiry of the 
prescribed period, their proceedings were infructuous, and their award made . 
without authority, could not be made the basis for a valid decree. Digam- 

bari Bowa u. Joy Narain Das. 57 
Area, fixing of, for which tenant must pay rent—Special Judge, decision 
of— ' Decision settling rent VENE Tenancy Act, sec. 109A; see. 











L. dtum i 








Appeal "T TIME ..- 18a 
for which rent has nsn — I: eld ' meaning of—Bengal Ten. 
ancy Act, sec. 52; ses Appeal 18a 


Arrear of revenue—Dato of payment ae $ Kabuliyat—Date fixed by- 
Board of-Revenne—Ordinary date of payment—Date of “the settle- 





ment’'-~Latest date of payment; see Revenue Sale . 620 
Assessment of mesne profite—Applicationidn ‘sult ; see Jurisdiction, bar a 3 
, principle of—Go-down—Period for which mesne profits i 

"may be recovered ; ses Mesne profits, assessment of-+ 93 


Attachmoent—Ansnsuiiy, rights to—Ciwll  Procednre Code ua. y of 1908), 
Sec. 60—Pertonal right—Kestraini om alienation—Ineoluntary sale--Person 
paying annuity, if compellable to pay in Court, 

A well-marked distinction has been recognised between a right to da a 


sum of money for purposes of maintenance properly sò called, aad a right or 
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Attachment—(conid.) _ 

interest in property which really forms a fund or estate out of which an annuity 
is periodically paid to the grantee; in the former case, | purely personal right is 
created which may be properly deemed Inalienable; in the latter case, an interest 
.Àn property is created which can be deemed alienable.. Whether a particular 
grant falls within the aap of the one principle or the other, must depend upon 
its terms.  - 
. A deed of conveyance bsc a father in TON of his son for E T pro- 
.vided for payment of specified debts, and the son agreed to pay to his ‘father, 
the vendor, during his life, a monthly sum of Rs. 4,000 and two annual sums of 
Rs. 2,000 and Rs. 1,200 respectively. These sums were made first charges upon 
the estate in the hands of the son, subject to the then existing mortgage 
executed by: the vendor himself. The deed contained a covenant that the 
allowances were payable to the vendor personally and would be solute 
incapable of- transfer in any form whatever : 

Held, that the right of the vendor to recelve the annulis was saleable pro- 
perty within the meaning of sechon 60 of the Code of Civil Procedure (1908) 
. and could not be regarded as a right to future maintenance within thé mean- 
ing of clause (n) of the proviso to that section ; it was a valuable interest in property. 

The covenant in the deed as regards ‘{nallenability of the allowance, was 
illegal as it was a restraint on alienation. The restraint does not bar a com- 
pulsory sale at the Instance of the creditor. 

A restraint on voluntary alienation, even if validly imposed, does not 
necessarily imply a restraint against involuntary alienation. 
` A decree-holder is entitled to attach and sell the right to receive the 
allowance, The purchaser at the sale will acquire the right of the judgment- 
debtor but before that event takes place, the manager of the Court of Wards 
in whom the estate of the covenantee vested, cannot be called upon to pay. 
the money into Court, month by month; nor can a Receiver be appointed to 
receive the money, month by month. Raja Padmanand fing Baha- . 

dur v. Hama Prasad Malvil = 354 
, first application for execution, dismissal of—Decree-holder, 
"ifto apply for attachment again—Civil Procedure Code, O, a1 R. 57 and 
O. 38 ; see Attachment before judgment s 86 
, before judgment, effect of; se Execution slo, sting anda 
is First RE pa AD hua of —Decree-holder, 
if to apply for attachment again— Civil Procedure Code (Act V of 1908), 
O. ar, R. 57 amd O. 3. 

A decree-holder, who had prior to the decree obtained an ‘order for attach 
ment before judgment and after decree made one application for execution 
which was dismissed, could afterwards in execution of the decree sell the 
property of the judgment-debtor in respect of which the order Of attachment 
has issued without obtaining a fresh order for attachment under Order: ar, 
Rule 57 of the Code of Civil Procedure. ` 

An order for attachment before judgment sübsits for the benefit not: - only of 
the first application for execution but also for subsequent applications. - 

The provisions of rule 57 of Order a1 of the Code of Civil Procedure have 
nO application to a case in which an order for attachment before judgment, 
has been obtained. The attachment referred toin the concluding- passage in 
that rule is an attachment made under the provisions of Order a1 and not an 
attachment under the provisions of Order 58. Gones Chandra Adak v. 

- - Banwari-Lal Roy 86 


ED 
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Attestation—Merigugs deed—Trangfer of Property Act (IV of 1882), Sec. 59— 
" Attested,”’ meaning of—lIndian Succession Act (X of 1805). "Sec. 50 (3 
Attestation on pronar acknowledgment by the executant of kis signature. . 

The word “attested” in section 59 of the Transfer of Property Act means 
the witnessing of the actual execution of the document by the pasoa purport- 
ing to execute it. 

_ Held, accordingly, that a mortgage deed is not valid under section 59 of the 
Transfer of Property Act ‘when the witnesses to the -deed were not present at 
its execution but had put their names! on the document on the acknowledg- 
ment of the executant. 

The provision as to attestation ın section 50 (3) of the Indian Succession Act ` 
upon the testator's personal “ acknowledgment" Is quite a seperate condition 
and in no sense an interpretation of the word “attest.” Shamu Patter v. 





Abdul Kadir, Shamu Patter r. Abdul Rajak Sahib e 595 
, on personal acknowledgment by the executant of his i 
siguatuze—Mortgage deed, validity of ; see Attestation - 596 
 Auoction-purohaser's dis. for Ciana revenue NE due after 
sale; se Mortgage ss aes 606 
Authority to adopt, how PEN se ree m we * es 304 
to widows jolutly, how construed, sre Adoption | 304 
A-ward.—Land Acquisition Act—Appeal to Privy Council ; see Appeal,right Bb 245 
—— — — , legal—valid decree-—Court’s duty; see Achitration M 573 
Bar and Solicitors, function of—Administration of justice; see Professional 
misconduct . .. i 634 


`~ 


Bonami BA e A at a certificate sale—Civil Psiu Code 
(1883), section 317—Public Demands Recovery aen Sec, 19 CL (2) ; sev 
Salt against certified Purchaser © 412 
Bengal, Assam and W. W.P. Civil Courts Act, sc. acta. 
(1}--Criminal Procedure Code, sec. 195, sub-sec. ©), pees ue 











lf on appeal; see Transfer 515 
Bengal Land Revenue Males Act, sec, g—' "Delsltiog proprieto’; ; 
see Suit, malntainability of -- “148 
Bengal Teuatdr Act, sec 3 3(9— Holding re held by ondec yat; 
ses Sale 539 
— — —, 88€ 3 Vs Parcel of jid. pe loce Holdings: ses 
Rent, enhancement of T 2 9 
, 8ec8 5 400); sic: Holdiup-cUndivided share of Amid: 
see Rent, enhancement of T - 9 
——— —, sec E utnpelon= Ap plicabsliey to ena before 
188a ; xe Landlord and tenant 271 


———— , 8c 5 sub-sec A E E EE 
Original grant not forthcoming=—-Reclamation lease—Rent, i of; see 
Tenancy, nature of en 313 
, sec RETE TN occupancy holding, 
purchase of— Agreement to pay additional rent—Rent, enhancement of; see 




















Admissibility — 2s m IT 71 
—— ——, $6c e Area for which -— bus been Eu 

paid, meaning of; see Appeal . — 183 
——— , sec P TN RAO claim E T valed TE 

Embankment ; ses Rent, abatement of n Vis ET 225 


—— ———-, sec 65—Land held by underalat~-Execnton 
sale in rent.decree ; see Sale... ae nee sas 539 
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Bengal Tenancy Act—(Conid.) 
————— — — — , sec. 74— Imposition in the nature of ibrib-icon: 
tract, construction of ; see Rent, abetment of be e o 





good drinking water ; sse Bengal Tenancy Act, secs. 76,188 ... s 
Secs. 76,188,— Tank, excavation of— Tankin 
existence—Improwement—BSurden of proof—Co-sharer landlord, suit by 
—stt, compelling tenant to fill up tank, and, in the alternative, for 
damages. 
A tank was excavated by a tenant in one part of his holding. At the 
time, when the excavation was made, there was already a tank in the holding: 
Held, that in order to make section 76 of the Bengal Tenancy Act appli- 
cable, it must in the first instance ba shown that the tank in question was 
excavated for the -purpose of agriculture, or for the use of men and cattle 


employed in agriculture. Digging of tank for the purpose of providing good- 
drinking water did not come within the provisions of the said section. 





Sec 76— Tank, excavation of—Digging' for’ odios "1 


137 


It was for the tenant to show thatthe tank was required -for the purpose: — 


of providing drinking water and for the purpose of agriculture. 

A suit by a to-sharer landlord for the purpose of compelling the tenant 
to fill up a tank which he had wrongfully excavated in one part of his holding 
and, in the alternative, for damages, does not fall within the-scope of section 188 
of the Bengal Tenancy Act. Gobinda Chandra Basu v. Kamijuddi Soyal 
—————— —— Sec. 85, sub sec. (a )—Permanent lease by- ralyat— 

Registration of sub-lease, effect of—Iudian Registration Act (1877), sec. 

49— Oral evidence of grant, if admissible —Indian Evidence Act, sec. 91; 

sét Sub-lease 





Sec r04H— Relief, "igi to PEE AA 
to stich siiti—Necessary party—Unde r-tenants, if necessary parties. i 

The only relief which a plaintiff in a sult under section 104H of the 
Bengal Tenancy Act can claim is the alteration of an entry of the rent settled 
or the insertion of an entry a3 to the. amount of rent to be settled. The 
Court, with a view to determine the question, whether the entry of the rent 
as settled is erroneous, or whether there ought to be an entry of settled rent, 
must incidentally examine the grounds assigned by the plaintiff as set out in 
the six clauses of sub-section 3 of that section The plaintiff is not compe- 
tent in a suit under that section to seek a declaration that part of the lands 
ls mij jote or that certain specific tenants have not Spies rights of occu- 
pancy therein. 

A suit under section 104H of the Bengal Tenancy Act may be instituted 
either by the landlord or by the tenant, according as the one or the other 
conalders himself aggrieved by the entry in the records of rights. A suit 
under that section should have as defendant only the person benefited by the 
rent-entry or by the omission to make a rent-entry, as the case may be. . 

In a suit framed strictly in accordance with section 104H, the, Secretary 
of State for India is a proper party to be made defendant. The under-tenants 
are not necessary parties in the determination of the one question directly in 
issue, namely, whether the rent-entry showing | the amount of rent payable 
by the plaintiff to the Secretary of State for India, is or is not correct. The 
under-tenants are not affected or prejudiced In any .manner by the result of 
the suit, to which they are not parties, the entry in the record of rights, in 


so far as it relates to their status as under-tenants, can not be altered as the $ 


result of the suit, 


144 
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Bengal Tenancy Act Conid.) i 

There is a well-founded distinction between necessary parties and proper 
parties to a suit. Two cgnditions must be satisfied in order that a party may 
be considered a necessary party defendant, namely, Arst, there must ba a right 
to some relief against him in respect of the matter involved in the suit, and, 
secondly, his presence must be necessary in order to enable the Court, effec- 
tually and completely, to adjudicate upon and settle all the questions involved 
in the sult. 

In each case, it is to. be determined whether a particular person ls or is 
not a necessary party, that is, necessary for the determination of the question 
raised by the plaintiff and for the grant of the relief he claims. As a general 
rule, a person who is only indirectly or remotely interested, 1s not a necessary 
party. Jogendra Nath Singh v. fsoretary of State for India 


in Gouricil oon LEES ea aw 
et ee, Sex. jash, suit inda Parca to Suh suit ; see 


Bengal Tenancy Act, sec. 104H “ ons 
arene —— —, Sec. 104H, suit idees Relicf, what, io be granted, Me 
Bengal Tenancy Act, sec. 104H ie ane 
a ieee en, Sees TOf, sulk Sader Uadeeteaan: ‘if necessary 

parties ; see Bengal Tenancy Act, sec. 104H i 
—  —, SOC, 104H, sub-cl. (4)—Relie£ Court can give , sew 
———., Sec. eal, sub-cl, (4), suit NE E dun as to 
status— Tenant, if ncceseary party , see Court-fee . 

—, See. 105, applicability of—Rent fixed i» € 

sse Bongal Tenancy Act, Sec. 105 — .... T sis 

Bec. 105—eettle ment of dale ind T rent—Rent 
fixed by agreemant—Collection papers—Admissibility in evidence —HEwi- 
dence Act (I of 1872), Sec. 34. 

The provisions of section 105 of the Bengal Tenancy Act are applicable 
not only when no rent has been fired but also when the rent has been 
fixed by agreement of parties. 

In an application under section 105 of the Bengal Tenancy Act for settle- 
ment of fair and equitable rent, the landlord filed certain collection papers 
for showing variation of rent from time to time. The collection papers were 
produced by an officer of the landlord who deposed that they were in his 
custody. There was no evidence as to who wrote those papers, nor as to who 

















collected the rent. There was neither any evidence to show when and by 


whom the entries in the collection papers were made: 


Held, that the collection papers were inadmissible in evidence. Aktowli 
. v. Tarak Nath Ghose — 

, Secs IOS, E O nM COR iude 
section 105 of the Bengal Tenancy Act pending—Rent, assessment of, for 
excess land, by settlement officer ; see Sult, maintainability of 

—-, Sec 8A Applicabty Cometing E NE 
fide mistake ; see Recocd of Rights dis 

~ ——, soc, 109A —' Decision settling ront Dacca of ven 
]odge fixing area for which tenant must pay rent; see Appeal -. 

=, Chap XIV— Sale of land held by derit si 
, sec. I53— Title to land—Sale, reversal o£—]udg: 
ment-debtor, if complied with section 174 of PIE Tenancy Act, ser 
Appeal gis m 
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335 
383 
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Bengal Tenancy Act—(Conid.) 
=, Secs. 159,  161—" Incumbrance — Title by adverse 
possession ; see Sale 











Sult to recover money 


set one are aes 





—lucumbrance, when annulled—Notice, service of —Application, date of. 
The words “ date of the sale” in section 167 of the Bengal Tenancy Act, 


————, sec. bi ean feels Monee Bs tenant: ses 


, wc 1607—-" Date of the sale "—'" Has notice” 


156 


mean the actual date of the sale and not the date of the confirmation of the sale. . .» - 


The words “ has notice” In section 167 of the Bengal Tenancy Act, mean 
“has knowledge or Information " and not “ has received a notice.’, 

The incumbrance is annulled from the date on which the notice is served 
on the incumbrancer and not from the date on which an application by the 
purchaser under the Bengal Tenancy Act, is made to the Collector. Yusuf 
Gaxi v. Payarannossa Hows sigs 
, eC, 167, applicability ; see Sale T 
— ——, 86C, 170, sub-sec. (3), construction of, ser Bengal 
_ Tenancy Act. sec. 170, sub-sec, (4) 

, ec. 170, d. (g)—Recorded TON spices 
from—Interest voidabe on sale—Person in possession for more than 
12 years. 

The judgment-debtor mentioned in clause (3) of section 170 of thé Bengal 

Tenancy Act, is a person against whom the decree under execution has been 





oN ge 











obtained; it does not include a person, who purchased the holding from the | 
recorded tenant long before the rent suit, although he 1s likely to be affected by 


the sale which may ultimately be held in execution of the decree. 

The possession of a person claiming to be a tenant for a period longer than 
I2 years to the knowledge of the landlord confers on him the position of a 
person who has an interest in the holding which is voldable on sale, within 
the meaning of sub-section (3) of section 170 of the Bengal Tenancy Act. 

The language used by the Legislature in sub-section (3) of section 170 
of the Bengal Tenancy Act is comprehensive and should not be narrowly con. 
strued. 

A decree for rent against a recorded tenant will not bind a purchaser from 
the tenant who is not only In occupation of the holding but has been recog- 
nised by the superior landlord, and any sale in execution of such a decree can- 
not extinguish his interest. Tarak Das Pal Chowdhry » Haris 
Chandra Banerjes 





, sec, 174—Application, who can make; se Bengal 
Tenancy Act, sec. 174 zT js "T idi 


—— —— ——, sec. 174—-Sale, reversal of—Compliance with pro- 


visions of sec 174 of Bengal Tenancy Act — Title to land; ses Appeal  ... 

, Sec. 174—Sule, settigg aside of—Application 

by person holding Power of attorney-——Application by person other than 
judgment—dedtor. 

[f a person professes to act on behalf of a party under section 174 of the 
Bengal Tenancy Act, his authority to do so, if challenged, must be duly estab- 
lished. - 

An application under section 174 of the Bengal Tenancy Act can be made 
by the judgment-debtor alone and by no other person. Ranajit Kumar 

Ghose v. Jogendra Nath Ray is 2 


, soc. 188— A pplicability to suits for derado of -— 
for alteration o£ area; see Rent, assessment - ee see 





131 
539 


548 
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Bengal Tenancy Aot—(Contd ) ; 

, sec. 188—Suit by co-sharer landlord—Suit to compel 

tenant to fill up tanl? wrongfully excavated and, in the alternative for 

damages, soe Bengal Tenancy Act, secs 76, 188 

——, sch. III, Art 2 (5)—Landlord's aea TER at 

time of smt, df Vandiord? tee Rent, suit for - 

OREL 2S , sch. III, Art 6—Co-sharer jandoni Sui for ste 
of rent — Decree, natura of, see Execution of decree 

Bequest to Hindu lady—Legatee to remain in occupation ^ just like my- 
self’ and appoint an “ heir" —Absolute or life estate—Power to appoint an 
heir, ae Hindu Law—Will 

Bona fide purchaser for value without TN ee by sedie 
in possession , see Estoppel 

Bond, execution of, by sus ditus CaudiaoscRond o — D for infant, 
if and when may be construed as on behalf of infants, see Mortgage T 

Burden of proof -Deed—Pardana&shin lady 
It rests upon those founding upon a dead granted by a pardamaszkin lady 

to establish that she understood its effect and that the deed was intelligently and 
properly executed by her, Mirza Sajjad Husain v. Nawab Waxir 














Fatal Beas F ste Pii TT i 

————— ——— Mortgage bond— Production by c with 
endorsement of payment; see Presumption 

RIS eiiewal E see Eisckment 








action in 

Tank, nee p for eee jsd 
drinking water and for purposes of or see EN Tenancy Act, 
Secs. 76, 188 = wes oes " 

Caloutta Police Act, Sec. fa Spend: or ees without iustum Ente 
of gaming, see Cotton gambling 

Cause of action—Suit on pch iae Debtors called upon to pay at different 
place—Indian Contract Act, Secs 49 and 50; see Jurisdiction .. 

Central Provinces Land-Hevenue Act, sec Ba apea, sce 
Settlement decision, suit to contest s 

Certificate of Registrar of Incorporation, effect of, see Copan s 2 

OQhanoe of putu: coming toan end, if can be valued, ses eos pensation 
money, apportionment of 





Ohota Nagpur Encumbered Estates Act pplicablty- Land 


outside Chota Nagpur; see Mortgage 





aaa proceedings nudes 
and administration suit, difference between , see Mortgage oto NS 
meetipc eue cau E Ob: SEN 





Mortgage T 
Chota Magpur Landlord and Tenant Procedure Act, sec. B8— 
Kabuliat—Tenant to collect rent from part of pon holding 
over, status of— Notice, see Ejectment, suit for "T 
Ohota Nagpur Tenancy Act (VI of 1908 B.0., sec . 178 sub- 
secs, (2) and (3)—— Time, extension of — Application, when to be made— Rxecuting 
Court, 1f. can entertain application —Executingr Court same as inal Court. - 
The appellants, who were plaintiffs landlords, obtained a decree under 
sub-section (2) of section 178 of the Chota Nagpur Tenancy Act of 1908, 
against the tenants respondents on the r4th May, rgog The tenants made 
o se of the decretal amount within the time mentioned in the 
e decree-holders on the agth June, 1909, applied for execution by 


127 


aso 


527 


547 
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Chota Nagpur Tenancy Aot—(Couid.) © 

way of ejectment. On the 3rd August following, the judgment-debtors 
applied for srtenston oi time under sub-section (3) of scotiong 178 of the sald 
Act = 

Held, that the executing Court, which was the Court which tried the sult 
aod made the decree, was competent to entertain the application for extension 
of time, if it had been described as an application in the suit R 

An executing Court cannot alter the terms of the decree. 

Whether an order for extension of time in favour of the tenant under sub- 
section (3) of section. 178 of thé Chota Nagpur Tenancy Act should be made 
or not, depends upon the circumstances of the litigation, that is, upon the 
circumstances disclosed at the original trial and the events subsequent. Hence 
the order can be made only by the trial Court 

It is competent to the Court to entertain an application for enlargement of 
time under sub-section (3) of section 178 of the Chota Nagpur Tenancy Act, 
after the expiry of the period prescribsd in the decree in conformity with 
sub-section (3) and even after the decree-holder has applied for execution; 
that sub-section should be Hbealy construed. Sinnaman PE v Hham 

Charan Ohdar 
Olvll Qoarb, power of—Rent, assessmont : of— Statutory duty not UR 
owing to mistake of Court and parties; ses Estates Partition Act, sec. 89 
Oivll Peropelars OAs (1832) sec 13, Expl. II— Might and ought to have 
been made a ground of attack; see Company oM ine vee 
(1882), sec. 45-~—-Ejsctment, suit for—Titles 
from different sourcss— Real cause of action, common to all; see Multi- 
fariousness 








————————— (1833), sec. 149— construction of; se Issue, 
franing of, after close of argument ids Dis wee 
———— (1883), Sec. 257A. TR decrea providing _ 
interest up to certaln date—Decree, execution of—Agresment to give 
tims—agresment to givs up interest up to data of realisatlon—Considera- 
tion, reasonable, see Decres, execution of T 
———- (1882), sec. 258— Terms of ES modified i 
agreement of parties—Limitation sse Adjustment out of Court 
———— sec. 3rr1— Under-statement of value iatale hoda: 








mation, whether material irregularity—Separate application to set aside 


a sale by co-judement-debdtors, whether maintainable. 

A deliberate undec-statemsnt of value in the application for execution as also 
in the sale-proclamation is a material irregularity within the meaning of 
section 311 of the Code of Civil Procedure, and the sale Is Hable to be set 
aside where the judgment-debtors are shown to have suffered substantial 
injury therefrom. 

An application by a co-judgment-debtor to set aside a sale is maintainable 
where similar applications by other judgment-debtors have proved Infructu- 
ous Jadoo Nath Chatterjes* Aswini Kumar Banerjee 

——— ——— (1882), sec. 517— Purchaser at a certificate e 

Benassi purchase —Pudlic Demands TUM Act, sec. I9, cl. (2); 

Suit against certified purchaser wee 

——— ——— —— (1882), sec. "n SUM utin Applik on 
treated as a i iiaa obtained see Damages suit 
for .. "T we IT 

(1882), secs. sii PEE TET uin of € 

Decree, copy of, non-filing of—Limitation Act (1877), sec, 5; see Appeal .. 


7 








19 


404 
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Civil Procedure Code (1882)—~{ Contd.) 
(1882), sec. 596—Presumption—Absence from 
Judge’s mind of elementary considerations—Narratlve of circumstances, if 
ta be minutely and completely exhaustive ; see Concurrent findings of fact. . 
(1908), «ec, 1r—Res judicata—Decislon neces- 
sary for determination of sult ; see Rent, enhancement of lis TD 
(1908), Sec. 20—Suit on Aatchita—Cause of action 
—Debtors called upon to pay ata different eee Contract Act, 
secs. 49 and 50; see Jurisdiction ; - 
— ——— (1908), sec. 6] Question. as to me of T 
holder ; see Second appeal 








ait MM —X SE ca Par 








——— (1008), sec. pem P n in the 

hands of son, liability of — Execution; See Ancestral property, liability of... 
—————— — — (1908), sec. 60, proviso, cl. (n)—' RN to future 

maintenance ’—Annuity payable out of fund; see Attachment . 

—— (1908), sec. paises: holder, if Bonasitdur for 

judgment-debtor—Court’s jurisdiction ; see Rateable distribution 
——————— —— —— (1908), sec. 102—' Suit'—Execution of desee. 
Ses Second appeal 








(1908), sec. ae if bates any waistantive Aight 
—Procedure ; soe Mesne profits yai si t T 
(1908), sec 144~Mesne profits —Appropriate 
order for restitution—Limitation; s@* Civil Procedure Code (1908), 
BOC. 144. i so one 
—— (1908), sec. tay Ween E — of— 
Execution Sale, setting aside of—Purchaser of a portion of non-transfer- 
able holding— Right of'such person to apply ; see Mesne profits - 
, (1908), Sec, M object of; See Civil Procedure 
Code (1908), Sec. 144 ues 
(1908), Sec. 144—Restelution—Forcible discessu ar bec 
Stit—Lim!lation 

The respondents brought a suit against the appellants for declaration of 
title to immovable property, for confirmation of possession, and in the alter- 
native for recovery of possession. The suit was decreed on the 31st August 
1903 by the first Court. On the and September, 1903, the successful 
plaintiffs obtained by force possession of the disputed property. On the roth 
June 1910, the lower appellate Court discharged the decree of the Court of 
first Instance, this reversal was affirmed on appeal to the High Court. The 
appellants prayed for delivery of possession of the property together with the 
profits enjoyed in the interval by the respondents by virtue of their possession, 
under section 144 of the Code of Civil Procedure: 

Held, that the application was maintainable under section 144 of the Code 
of Civi] Procedure. 

Section 144 of the Code of Civil Procedure is not to be narrowly construed 
so as to restrict its application; it was enacted with a view to shorten litigation 
and afford speedy relief. 

Section 144 of the Code of Civil Procedure is not limited to restitution of 
what may be technically described as mesne profits; and if an appropriate 
order for restitution ls made thereunder, no question of limitation arises. 

The Court will not, in the Interests of justice, be astute to force the parties 
to a separate sult merely to allow the question of limitation to be raised in a 
case of this description. Baghu Singh ». Show Prosad Ral a 
, (1908), Sec, 151—Inherent power, how exercised , 
See Execution, stay of $5 s ps IL js 
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Civil Procedure Code (1908)—(Conz.) 
————— — —— —, (1908), Sec. 152, order Enden when can be made; 





See Decree, amendment of oes £17 
, (1908), O. 9 R. 8, TE aiya of dis 
missal for default; See appeal e 889 


,QO.ar R. scsiriudi in the canlu of decra kiolder; 

allegation of—Court, if can enquire under Sec, 47 of Code of Civil Pro- 

cedure (1908) ; See Decree, adjustment of see see 174. 
, O. a1 R. a, proceeding uude jussito between 

parties relating to seaculion, satisfaction and discharge of decree—Civil 





Procedure Code (1908), Sec. 47; See Decree, adjustment of «s 174 
—————————, O. ar R. a3(a)— Application, where to be pre. 
sented—Court's duty; See Decree, adjustment af nee 174 





, O., a1 R 57 and O. 38—Decree-holder, vias 
attached property before judgment, if to apply for attachment after 
dismissal of first application for execution; See Attachment before 











judgment m vi Mis gue rm s 86 
se , O-23 R. t, object of — Avoiding result of previous 
misconduct—Prejudicing opposite party; See Suit, withdrawal of sis 103 
, O a3 R. 1 Sub-R (2)—Order for withdrawal of 
suit— Court's power ; See Suit, withdrawal of TUM 104 
poss -——, O. 38 R 5, O a1 R. go—Person Salni Mach: 
ment, if can apply; Soe Execution sale, setting aside of —— ... . 866 


— , O. 41 R r (1)—Memorandum of appe Dares. 
copy of, non-filing oF Ap pest registration of, on misstatement of fact; 


see Appeal... 133 
Client’s money, soran ieda of, PERET for a poate Vuroae cT 
duty of, to Court, himself and client, see Professional misconduct “ae 634 


Co-judgmont-debtor, application be if maintainable—Sale, setting aside 
of--Infructuous application, previous, by other MUN debtors; see 


Civi! Procedure Code (1882), sec. 311 98 
Collection papers—A dmissibility—E vidence Act, sec. 34; ae Bonga i 
Tenancy Act, sec 105 ie 338 , 


Commissioner, election of, eligibility Saaga Municipal Act, Sacs. ie 
69-—Klection Rules—Rules 2,8 and 13--Voter, qualified. 

A person authorised to vote on behalf of a Corporation, and not in his per. 
sonal capacity, ynder Rule 8 of the Election Rules framed by the Local Gov- 
ernment under sections 15 and 69 of the Bengal Municipal Act, is a “person 
qualified to vote" within the meaning of Rule 13 of the Rules, and is thus 
eligible for election as a Commissioner of the Municipality, if he fulfils all the 
other conditions required by Rule a and is not disqualified under section $7 of 
the Act. Bash Behari Ghosel* J. O. Stalkart a 213 
Oompany—-Regisiration—Memorandum of rtocia tina icti ón of Regis- 

irar—  Conclwsiveness of the certificate—Indian Companies Act (VI of 
r862), Sec. 6—Res judicata—Code of Civil Procedure (Aa XIV of 
1883), Sec. 13, Explanat on II. 

The use of the word '' otherwise " in section 6 of the Indian Companies Act 
shows that the statutory condition that the memorandum of association must be 
signed by seven persons is as much a condition of registration as any other 
requisition to be found in the Act which is preliminary to registration and appa- 
rently essentia], and the certificate of incorporation granted by the Registrar 
under the Act is conclusive that all requisitions of the Actin respect of regis. 
tration have been complied with, 
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Company —({Coxtd.) 

The validity of certain conveyances to a Company registered under the 
Indian Companies Act, was established in a suit brought against the Company 
and others by the plaintiff, who subsequently brought another sult against the 
, same parties to have it “declared that the Company was not daly incorporated 
and that the property conveyed to it should be transferred to “ the persons 
entitled to the same ”’ 

_. Held, that the question of the validity of the incorporation of the Company 
might and ought to have been made a ground of attack in the first suit, and 
that the second sult for that purpose was barred as res judicata under section 14, 
Explanation [I of the Code of Civil Procedure (Act XIV of 1882). Woosa 

Goolam Ariff +. Ebrahim Goolam Arif " 7 
. Compensation money, apportionment of—Landlord and dod 
sition of part of pulni-— Rent, no abatement of —Chancs of putni com- 
ime to an end, 

Where there was no abatement of rent under the terms of the putni parta 
by the zemindar to the putnidar in respect of the land acquired, the zemindar 
was not entitled to any portion of the compensation money The chance of 
the putni lease coming to an end by sale or forfeiture could not be velued.^ 
Biprodas Pal Chaudhuri v. Sarat Chandra fingha , i 
————————— —— — —, apportionment of——Landlord and puctnider— Ae 

quisition of part of putni— Rent, no abatement of 

Where there was no ‘abatement of rent by the landlord to the putnidar in 
respect of the land acquired by the Government under the Land Acquisition 
Act, the landlord was held not entitled to any portion of the compensation. 
money. Baja Bam Ranjan Chakrabarti Bahadur v. Bom. 

Lal Witter 


m mmn iso 





Abiorton hing Peia Fr of, and xU. 
dar—iVon-registration of transferees namo in Zemindars sherista-—— 
Transfers, status of —Puini Regulation (VIII of 1819), secs 3,6 

' The omission by a transferee from aputnidar to pay a fee and security to 
the zemindar does not affect in any way his title. His rights are perfected 
upon the transfer by the putnidar and are not in any way contingent for their 
validity upon the payment of the fee and the security. The only effect. of the 
failure of the transferee to secure registration of his name is that the landlord 
is not bound to recognize his purchase and may sell up his tenure in ‘execution. 
of a decree for arrears of rent obtained against the registered tenant. "The 
status of a pxtmidar or durpuinidar does not depend upon registration by or 
consent of the zemindar 

The compensatioi money in the hands of the Collector representa the 
value of the land acquired by the State. That sum has to be distributed amongst 


the holders of interest of different degrees in the land acquired. Each’ ~ 


claimant can prove the value of his interest, in other words, the measure of 
the loss sustained by him by the acquisition, and when he does this, he 
becomes entitled to a proportionate share of the compensation money. If 
the xemindars allow an abatement of rent to the fwiwmidar, the rent abated 
primarily represents their annual loss, and they may reasonably claim out of 
the compensation money, the capitalised value of that rent. But if they do 
not allow any abatement of rent, if they recover from ‘the gutnidar the whole 
of the original rent although the latter has lost the income derivable from 
the acquired portion of the land, they do not suffer any immediate loss by 
reason of the acquisition, Ganpat Singh s. Moti Ohand .. ak 


AIr 
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Compromise in appellate Court on the ground of adjustment-—Adjust- 
ment, petition for, when to be made; see Decree, adjustment of es 174 
eet. sedips ot—Comprormise decree— Non-transíerable occupancy 
holding, p of—Oral agreement to grant lease; sew Admissibility |... ^ 71 
Concurrent findings of fact—Question of lam—Civil Procgdure Code (1883) : 
Sec. 500— Ele mentary materials for arriving at conclusion mot set out in 
the judgment. 
Where in an appeal the findings of fact were concurrent but it was 
contended that a question of law was involved, is., that the judgment of the 
trial Judge showed that he had misdirected himself inasmuch as certain 
materials for armving at a conclusion had not been set out in the narrative 
which the judgment contained . 


Heid, that those materials were of the most elementary character and 
there was no ground for suggesting that the Judge had not taken them Into 
consideration. : 


Held, also, that it would be to misconstrue entirely the provisions of section 
596 of the Code ofi; Civil Procedure asto concarrent findings in fact if the 
Judges of India were to have implicitly the duty laid upon them of making 
their narrative of the circumstances minutely and completely exhaustive, under 
the penalty that if they failed to do so, the absence from their mind of elemen- 
tary considerations might be presumed Mirza Sajjad Husain + 

Nawab Waxir All Khan i TRI e 613 

Consent decres—Interest not incorporated—Compromise petition, interest 








in—T[nterest, execution for, see Execution ies : aie’ T" 596 
declee— Relating to property not the subject matter of suit— 
Property, if affected; see Admissibility m see ies 71 
— , Of parties—Superior Court not Invested with appellate jurisdic- 
tlon—~Revising judgment of inferior Court; see Jurisdiction — ... is 7 
Consiruotive res judicata, scope of, see Priority .. s e 094 
Oonstruction—Document—Contract, breach of—Damages, suit for; see ` 
Contract, breach of—Damages, suit for—Document—Construction; see 
Contract . .. : 53 


Consideration -— Debt, assignment of, after adjudication of ingol- 
vency Indias Contract Act (IX of 1872), sec. a3—4ssignment, validity of— 
Adjudication and vesting order, discharge of —Effect of. 
Defendants 1 and2 became indebted to defendants 3 and 4 in the ordi 

course of business and on the r4th April 1904 executed a sAathchitta in their 

favour. Defendants 3 and 4 became insolvent and were adjudicated as such 
qnder the Indian Insolvency Act on a creditor's petition; the vesting order was 
made- oo the 23rd September, 1904 On the 17th November, 1904, the isol- 
vent assigned the Aathchitia to the plaintiff with the consent of the defendants 

1 and 2. At the sams time defendants 1 and 2 executed in favour of the 

plaintiff the Aathchitéa sued on. There was no consideration for the transfer by 

defendants 3 and 4 to the plaintiff, which was made in order to prevent the debt due 
to defendants 3 and 4 being realised by the Official Assignee in favour of the credirors. 

Defendants 3 and- 4 in tact got the Aathchitta in suit executed and kept it with 

themselves, in the hope that the plaintiff who was their relation might realise it for 

their benefit. Defendants 1 and 2 did not know of this fraud; but the plaintiff was 

a party to it. The adjudication and vesting order were discharged on the 13th Janu- 

ary, 1905, on conditions that were fulfilled on the roth March, 1605. 


Held, that the Aathchitta execated In favour of the plaintiff was void under section 
23 of the Indian Contract Act, as the consideration was of such a nature that, if per- 
mitted, it would have defeated the provisions of the Indian Insolvency Act (11 a 
Vict. Ch. a1.) The subsequent discharge of the adjudication and vesting order did 
not make it valid. 


The discharge of the adjudication and vesting order under the Indian Insolvency Act 
might remove any bar on the disposition of property by the man who would be able 
to dispose of it apart from the Act, but that could not give effect to an agreerfent 
which was void from the beginning on the ground that its object was essentially 
fraudulent and unlawful. i 

Held also, that the ui Sears was of such a nature that, if tted, it 
would defeat the provisions of the Indian Insolvency Act within the meaning 





~ 
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Oontruoct—(Con!d.) 

of section 23 of the Indian Contract Act, that it was also made for an- 

ilegal purpose under section 6 cl. (k) of the Transfer of Property Act and that 

the defect could not be cured by the setting aside of the insolvency ne 
Chimni Ram Hakla v. Shibendra Kumar 16a 

Documetit—Construciion—Swuit for damages for breach of contract, 

Where the respondent in a letter addressed to the appellants wrote. “In 
consideration of your havin iE at my request acceded to the proposal of the 
Secretaries, &c. of the T. Mills Company, Limited, to advance to the Mills a 
sum of Rupees one lac and fifty thousand, I hereby bind myself to you to 

a loan within two weeks of Rupees eleven lacs as the first mortgage of 
the Milis block property, and to pay to you thereout the said sum of 
one lac and fifty thousand to be advanced by you to the Mills,” and 
the appellants, who had made the advance, sued the respondent for damages 
for breach of contract : 

Held, that the evidence showed that bd E spe wanted some real and 
subetantial security for their advance; document was a substantial 
undertaking that a loan should be cue and that out of that loan the sum 
advanced pus be issus, E and that a decree should be made in favour of the 


ii 








Appena M Bons and Company e Bhapurji Burjorji 
53 
—————, mut of — Transferee for value and without notice, sec 
Specific performance er e Ig 
Varlation—-—CGeneral “ considerations—Administrative rufa - 24€ 
Revenue sale... 620 
Contract Act, Sec. ance senes. adjudication cf Debt, sssignment ¢ E 
validity of ; see Contract += 162 
, Sec. 69, a diodes: à of; sre Suit, maintainability of 148 
, Secs, ent—Mortgagee decreo-holder paying 


7o—raym 
under sec. 310A of the Code of Civil Procedure; see Sult.to recover 
money ons ' 156 
tribution, suit for—Suit to recover money pald EE 310A of 
the Code of Civil Procedure—Sale in execution of rent pec ne 
decree, if can be passed; are Suit to recover money 156 


Conversion, effect of—Joint Mitakshara family—Converted member, rights 

of ; see Conversion to Christianity 
~—— to Ohristianity— ern? Mitakshara family, effect on—Son' s liabi 

to pay kis father’s dedt—-Migration, 

The effect of conversion of one of the members of a joint Mitakshara family 
is that the family ceases to be a joint Hindu Mitakshara family. lhough the con- 
verted member becomes severed from the family, he continues to hold the property as 
joint owner. The conversion does not inflict on him forfeiture of rights or property or 
impair or affect in any way any right of inheritance, 

The principle which imposes a pious obligation on a Hindu son to pay his father’s 
dehts, becomes inapplicable to the son on his conversion to Christianity. 

There is no presumption that when one coparcener separates from the 
others, the latter remain united; the separation of one may be a virtual 
separation of all, and, in this sense, where it is asserted that the remainin 
mem bers continued united, or p dion to d uer the fact has to be establish 
from all the circumstances of the ESONA Pandey v. 


Harlpeda Chattopadhyay .. 311 
Oonvertod member, rights of—Mitakshara family, see + Conversion to Christi 
anity 411 
— — son's ` hability to pay father’s debt: ses Conversion to Chris- 
tianity 511 


Oo-sharer kaded sult T to aal tenant lo fill up tank sraustully 
excavated and, in the alternative, for damages, see Bengal SeDRMEY Act, 

Secs. 76, 188 T ae, ove 127 
Suit for share of rent—Decree nature, of Bengal 
Tenancy Act, sch. III, Art. 6; see Execution of decree eae 

gambling—Cotion gambling, what pa ee “Police Act m 7 

1866, B C, as amended by Act II of r897, B. C), Sec. aming 
and betting, ‘distinction MM UM and wagering, distinction between. 

Cotton gambling is nota lottery; it is not a game or contest, and it is not 
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Cotton Gambling— (Contd ) 

a form of gambling in which instruments of gaming are kept or used for the 
profit or gain of the person owning or using the place. ét is betting pure and 
simple. Books, papers, notice boards and lists of prices furnish evidence of 
gambling but are not Instruments of gaming. 

No form of betting or wagering without instruments of gaming other than 
rain-gambling, is an offence as created by the Calcutta Police Act, 1866. 

Apart from legislation, rain-gambling is gaming, if 8 complete apparatus 
is used for the purpose, otherwise it is not. 

The difference between gaming and betting depends not on the event on which 
the bet is made. Betting is always on an uncertain event, and betting in itself, apart 
from stakes being laid on a particular game or instrument of gaming i ina public place, 
i$ not penal. 

A horse-racing, lf lt degenerates into nothing but an occasion for betting, may 
become gaming 

The criminality lies aol in betting but in placing stakes publicly upon Instru- 
ments of gaming forthe pecuniary benefit of those who keep the racing establish- 
ment. 

Gaming is playing at any game, sport, pastime, or exercise, lawfal or unlawful, 
for money or any other valuable thing, which is staked on the result of the game, 
that is, which is to be lost or won according to the success or failure of the person 
_ who has staked. 

Wagering, which includes betting, is making a contract on an unascertained 
event, past or future, (in which the parties have no pecuniary interest other 
than that created by the contract) by which the parties are to gain or lose, 
according as the uncertainty is determined one way orthe other. Bam 
Protap Narain and Hari Prosad Hhoowalks +. King Emperor = 250 


, what Beek nee iu of gaming; tse 


Cotton gambling - aso 
Court, how fateris Several vao and oppressive alos 
question; see Suits, consolidation of  ... 591 
—-———, if can consolidate sults— Suits by plaintiff against different dice: 
dants ; se Sults, consolidation of eus $91 
, Land Acquisition Act—Reference heard br two judges of the Chief 
ore see Appeal, right of 245 


———, " Magistráte---Cricilnal Procedure Code, Sec. 95; see Search — 231 
Court-fee— Declaratory suit with consequential relisf—Bengni Tenancy Act (VIII 
of 1885), Sec. 104 H, Sub-cl. (4)-—Tenan?, necessary party. 

A Court, if it proceeds under Sub-cluse (4) of section 104H of the Bengal Tenancy 
Act to make any declaration, can give in some cases one kind and In other cases, 
other kinds, of consequential relief. 

A suit for declaration that the plaintiff is an occupancy raiyat and for settling fair 
and equitable rent, does not come within Art. 17, Sch. II of the Court Fees Act and 
the Court-fee must be pald ad valorem. 

Any declaration made as regards the status of the plaintiff in a suit so 
framed should be made in the presence of the tenants settled by him. Pajir- 
uddin » The Beoretary ef State for India ^ ..- e 8 
—— Memorandum of appeal— Suit for ejecimen? and for mesne profits— 

Appeal fully valued—Smaller amount decreed for mesna profita— Appeal in merne 

profits matier, tf Court-fee to be paid. 

The plaintiff valaed the rellef for recovery of land at Ra. 1,020 and of the mome 
profits antecedent tothe suit at Rs 4,199¢-3 as. The primary Court made a decree 
in favour of the plaintiff, which entitled the plaintiff to recover possession of the land 
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Oourt-Fees Act—(Coxtd ) . 

and also to realise mesne profits when subsequently ascertained The defendants 
appealed to the High Coyrt, valued the appeal at Rs 5,219¢-3 annas, and paid Court- 
fee on the memorandum of appeal ad ealorvm — Dnring the pendency of the appeal, 
proceedings for the assessment of the mesne profits were carried on in the Court 
below, and mesne profits were assessed at Rs 2,570-1-10. A decree for this sum was 
made in favour of the plaintiff. The defendants appealed against TE decree for 
mesne profits: 

Held, that as the defendants had already paid Court-fees upon the claim for : 
mesne profits valued at Rs. 4,199-8 as they could not be called upon to 
pay Court-fees a second time upon the memorandum of appeal from the decree 
for mesne profits Kanchan Mandar * === Prosad Ohow- 

— V aluation— Cowri-Fees Act Wil of 170); Sec 7, Cla (IV), qn, 
(XJ) (e) and 1a— Eevinion, power of. 

The plaintiff was a representative of a person to whom a grant was made by the 
mother af the first defendant on the 15th July i900, for a term of 24 years. The 
grantee transferred his Interest to the husband of the plaintiff on the asth March 19oa. 
On the rath April rgrt, the first defendant gave a letter of authority to the other 
defendants, and on the 15th May 1911, he entered into an agreement with the persons 
whom he had authorised to enter upon the land, to grant them a lease. The plaintiff 
was not able to obtain possession of the property ‘claimed by her, and her sult was 
in substance one for recovery of possession - 

Held, that the suit fell within section 7, cl, (V) and not under cl. (IV) or cl. (X I)'v) 
of the Court Fees Act and should be valued according to the value of the subject 

Section 12 of the Court Fees Act had no application to such a case, that 
section did not apply where the question for decision was as to the class under 
which a suit fell and not merely of valuation in that class. Sundar Mal - 

Marwari v Jessie Oaroline Murray .. T e) 375 





Gourt Fees Act, Sec. 7 ener valuation of Astra oe 
Declaratory suit T e 194 





, Sec. 7 avy (e)—ad calorem TE for declara- 
tion, and for: fajunedon to restrain from interfering with possession of 





-endowed properties ; ses Declaratory suit T eos 194. 
, Sec. 7, cls (IV), (V), (XI (e)-—Lease for term—Suit. for 

recovery of jaio, see Court-fee — .. ds i 375 
, Sec 12, applicability of ; see ut fee ive Yi 375 





— , Sec. 12, how construed; see Court-fees Act, Sec 1a .... 371 
, Sec. 12-—-Valuation—Injunchon, swit for—Plaint, return of— 
S urisdiction to hear appeal. 

A sui: fOr declaration ofa right of easemsntin respect of the plaintifPs house 
and fora  ormanent injunction to restrain the defendant from interfering with such 
right, was v3lued at Rs. 1,100. On objection by the defendant, the Court came to 
the conclusion that the value of the suit was Rs. 97o and returned the plaint for 
presentaron to the proper Court. On appeal by the plaintiff under Rule 1 of 
Order 43 of the Code of Civil Procedure, the appellate Court reversed the order 
of the primary Court and directed the restoration ofthe suit to the file of the first 
Court : 

Held, that the appellate Court had jurisdiction to decide the question, and that 
section 12 of th» Court-Fees Act had no application, as the question raised before 
the first Court was nota question relating to a valuation for the purpose of deter- 
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A wu 
Court-Fees Act—(Contd.) 
mining the amount of fee chargeable on the plaint, but relating Sey to his, 
jurisdiction to entertain the suit. 

Section 12 of the Court-Fees Act should be strictly construed and it -could. not. 
bs applied to biran appeal where. the question raised was “one of the class under 
which the suit fell and not merely of valuation in that class. The section was. 
framed for fiscal purposes Peary Bhah o. Surajmal Marwari — .. 37: 
, sch. I], Art. 17-—Suit for declaration: that plaintiff is an 





men aime 











occupancy E and for settling fair and equitable rent—Ad rorem ~ 
foe, see Court-foe ae E» s 383 
Court's duby —Legal undc Valid didus, see Arbitration m 573 
Court's inherent power—Suits, Sankai dation of, order for, when can be 
made, see Suits, consolidation of sa ` SOL 
' to stay a DES not died: see ee ere 
stay of - 
Courte jurisdiction-- Consent 3f sarile vals of rabje maesa ses jure 
^. diction 77 
Court's power to add suo mah wee Bling of wiliten — 4: sec Party, , 
adding of m 381 





——— to extend Hme—Time prescribed in esas iets Kippar 
Tenancy Act, sec. 178, sub-sec. (3) ; sse Chota Nagpur a Act, sec 
178, sub-secs. (2) and (3) ... i 520 
Covenant for renewal—Prior RE PEE Renewal of lease at ahanta 
rent—Peaceful possession—Sanction for’ building—Lessors power to re. 

















settlement on expiry of term, ate Ejectment, action in T 217 
entorcesbls at the time of sut—Lessee, position "3 
see Ejectment, ee in wee TL 217 
, if it runs with the boitean of lessee, ighi l 
of , toe Ejectment, action in 317 
——— , not stating terms af etim E lease for vat gaod 
and on what terms; see Ejectment, action in. Tm ind isi 217 
~~, who can enforce; see Ejectment, action in 217 
Criminal cases, revision LL Court' s power to interfere with finding = 
" e facts ^ see Revision 453 
Criminal Procedure Code, sec. RE TAE warrant, E cán be issued 
— Court '—' Magistrate’; see Search warrant vis 231 
OO , 3c. 110, object of, sse NUM for good 
behaviour from habitual offenders ass 467 


Vr pn i 





———— — —, sec. i95, sub-sec. (6, application de if 
an appesi— Bengal Civil Courts Act, sec. 22, sub-sec, (1); we Transfer — ... 515 
, sec. 947—Right to cross-examine before enquiring 
Magistrate in a case triable by the Court of sessions. 

Where, after a Magistrate has made up his mind to commit a case to the Court 
of sæsions, but before the case for the prosecution has absolutely closed, one witness 
for the prosecution yet remaining to be examined, the defence applied for cross- 
examining the prosecution witnesses: 

Held, that they are entitled to the indulgence of cross-examining the prose- 
cution witnesses. F'axa&rali s. Mazaharulla  .. Im vs 45 
, sec. 476—Sanctlon—Court, which, can . 
grant-—First Court's decree affirmed on zx Court's jurisdiction, see 





——— ET — (m ——— EM e 














Sanction for prosecution e i s69 
Oroas-examination—Enquiring Mayrtstrsie- TA case—Prosecation 
witnesses ; see Criminal ilios ree Mec. BAT vee co oe 1 an 45 


'-B 


* LE ~ 


678 THE CALCUTTA LAW JOURNAL [Vor. XVI. 


Damages, measure of—Materials lost, damages for—Party prevented from 


doing work ; see Damages, suit for “oe si ^24 
, — Part, depriving, of aedis acts of prayers e 

jujunédon wrongfully obtained ; sse Damages, suit for T 24 

, sult for—Contract, breach er Document Construction ; ne Con- 1 

tract ... soe 53 





= , suit for—Injunction — obtained — Limitation - Act (XV of 1877), 
Sch. I, Art. ga—Civil Procedure Code (Act XIV of 188a), Sec. 497, application 
under-—Application treated as plaint—Swuit, when instliuted—Unlacful interference 
with exercise of property right —Maltee or want of probable or reasonable cause, if to 
be proved—Depriving a party of exercising acts of ownership—Materials log, ` 
A suit was instituted by the present defendant op the grd November 1904, by a 

plaint which embodied a prayer for injunction An injunction was granted against 

the present plaintiff. That suit of the defendant was decreed in the primary Court but 
was dismissed by the Court -of first appeal on the 3rd July, 1905. This order of 

dismissal was affirmed on appeal to the High Court on the 2and December, 1905. 

On the and July, 1998, the present plaintiff applied under section 497 of the Code of 

Civil Procedure Of 1882 for damages to the extent Of Rs 1,000, The Court. refused 

to entertain the application, but permitted the plaintiff to convert the application into 

a plaint upon payment of ad salorem Court-fees, --The fees were duly paid and the 

application was amended and registered as a plaint on the 1st August, Land The 

Court of first instance treated the suit as filed on the and July, 1408. 

Held, that the Court of first instance was right in treating the suit as fled on the 
and July, 1908. =- = 

That under Art. 4a of the second Schedule of the Limitation Act, time began to 
run As soon as the injunction was at an end, that the injunction in the present 
case terminated when the sult was dismissed on the grd July 190$, 211 that as the 
suit was rightly treated as filed on the and July, 1908, it was not barred. = 


Any person, when he unlawfully interferes with the exercise of the property rights 
of another, commits an act in the nature Of trespass to property and is liable in an 
action for trespass, it t not necessary for the plaintiff in such a case to prove any 
malice or want of reasonable or probable cause. 


A party deprived, by an injunction unlawfully taken out, of exercising. acts of 
ownership, is entitled to such damages as are the necessary and proximate result 
thereof 


Where a person who has procured materials for the purposes of doing. 
certain work, is enjoined from. doing it, and by reason of the injunction the 
materials are lost or destroyed, he is entitled to recover damages, and in a 
proper case, the value of the materials lost may be taken as the measure of 
damages. Bhut Nath Pal Mistry +. Chandra Binode Pal 

i Ohowdhury 54 

Das, who is, see Succession ... 335 

Daal Putra—Sudra—lllegitimate APE T E EN ad Burinision A 335 
Date of payment fixed by kabuliat—Date fixed by Board of Revenue— 
Latest date of payment—Arrmear of revenue—Rule 7, Part III. c. 16 of 

e Survey and Settlement Manual ; see Revenus sale ... z - 620 

sag 141. 

Dayabhags and Mitalshara, reas of, contrasted , se Hindu Law-—. , 

Inheritance ai 14 
DebtHocuorred by father as p see Hindu fautor 

Habllity o£ ec nee - - sais we, 107 


ii 
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Decennial Settlement Regulation, secs. 55, 54; see Abwab e 296 

Decision, erroneous, on point of law—Execution procesdings—Relief 
claimed—Subsequent proceeding for different rellef; see Reg judicata T 154. 
cannot be founded on suspicion; sse Presumption 629 





- Decision Settling rent '—Bengal Tenancy Act, Sec. 109 A—Area— 
Decision of "E Judge on area foc which tenant must pay rent, se 
Appeal e 182 

Deolaratory Bulb n prayer patos fer purposes " Court-fees 

—Valuation for purposes of jwrisdiction—Identical, if—Stamp, insufficiency or 
otherwise of-—Appeal, forum of—Court-Fees Act (VII of 1870), Sch I, 
Sec. 7, (IV) (c) and (d), Sch. H, Art. r7 (13i) —Suits Valuation Act (VII of 1887), 
Sec. 8—Specific Relief Act (I of 1877), Sec 4a—Ad valorem fees, 1f to be paid. 

A suit for declaration that the plaintiff is the sole skebait of an idol, and that the 
defendant is not a skebai? of the idol, and also for an injunction to restrain the 
defendant from interfering with his possession of the endowed properties, ın which 
the plaintiff valued the suit for purposes of jurisdiction at Ks, 17,005 but for the purpose 
of payment of Court-fees valued the prayer for injunction at Rs. 1,000 and paid Rs. 10 
as Court-fees for the declaration and Rs. 75 for the injunction, falls within section 7, 
clause 4, sub-clause (c) of the Court-Fees Act, and the value as determined for pur- 
poses of jurisdiction determines the value for the purpose of payment Of court-fees, 
and the plaintiff is bound to pay ad salores: court-fees on Rs. 11,005 

In cases falling under section 7 (IV) of the Court-Fees Act, although the 
plaintiff is to state the amount at which he values the relief sought, the Legis- 
lature never intended that the [plaintiff should be at liberty to assign any arbi. 
trary value and thus be free to choose capriciously the forum of trial or MUSS 

Bajkrishna Dey + Bepin Behary Dey I ^— 194 

—Proceedings under section 105 of tne Bengal Tenancy 

Act pending— Rent, assessment of, for excess land P. Settlement Officer ; 





see Suit, malntainability of ... - T en T '67 
m ÀÀ— À— Ó Record of nghe Wrong vir Person interested ; 
. see Party, adding of vee 381 


Decrees, adjustment ef— Civil Procedure Code (Act y 1908), O. a1, R, x ue 
meni referred io in application Aled before appellate Courti—Decree, execution of, 
application for—Objection mentioning adjustment—Substantial compliance with 
law—Proceeding under O. a1, R. 2 of the Coda of Civil Procedure (Act V of 1908), 
nature of —Lismilation Act (LX of 1908), Sec. 18— Exercise of right—Frand— 
Court's duty. 

An adjustment of decree must be certified in the manner contemplated by Rule a 
of Order a1 of the Code of Civi] Procedure. It is not open to the Court to investi- 
gate the allegations of fraud in the conduct of the decree-holder under section 47 of 
the Code of Civil Procedure (1908). 

A proceeding under O. a1, R. 2 is a proceeding under section 47 of the Code of 
Civil Procedure, Inasmuch as it decides a question between the parties to the suit and 
relating to the execution, satisfaction or discharge of the decree made in the suit, 

Where throngh the conduct of the decree-holder the judgment-debtor has been 
_ kept by means of fraud from the exercise of his right, to make an application uifder 

. clause (2) of Rule a of Order a1 of the Code of Civil Procedure, the latter is not 
entitled to obtain an extension of time under section 18 of the Limitation Act. 


An application under clause (a) of Rule a, Order 21 of the Code of Civil Proce- 
dure should be presentem to the Court.in which the decree is under execution and 
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Decres—(Conid.) i ] 
should call upon the @®ourt to Issue a Noo to the dent Maries to shew cause why 
the adjustment should not be recorded as certified. 

In a sult for rent, a decree was passed in favour of the plaintiff on the 24th Sep- 
tember, 1908, After the filing of the appeal in the High Court, the appellants applied ° 
for a Rule to stay proceedings in the execution which had already been. commenced 
in the Court below. The Rule was granted and an ad interim stay was directed On 
the sth February, 1909, the appellants presented an application to the High Court in 
which it was stated that the matter in difference between the parties had been adjusted 
and that in pursuance thereof they had agreed to withdraw the appeal. This appli- 
cation was heard in the presence Of the vakils of both parties The Court granted 
the application. The appeal was dismissed and the Rule discharged." The respondent 
also walved his right to the costs of the proceedings in the High Court On the 6th 
. June i910, the decree-holder presented an application on the. basis of which the pre- 
sent proceedings were initiated,: The decree-holder ignored the settlement alleged 
by the judgment-debtors in their application to the High Court on the 5th February 
1909 and prayed that execution might proceed on the footing of the application of the 
4th November, 1908. The judgment-debtor inter alia objected that the execution 
could not proceed because the decree had been adjusted in full: 

Held, that the petition of objection presented to the Court below on the asth Tuly 
1910, was a continuation of the application made to the High Court on the 5th Febru- 
ary, 1909; that it was not necessary in the petition of the sth February, 1909,"to call 
upon the decree-holder to certify the alleged adjustment at that stage; that it was 
only after the decree-holder had applied to the Court below on the 6th June 1910 to 
execute the decree, that it became necessary for the judgment-debtor to apply-to the 
“Court to compel the decree-holder to certify the adjustment in question 
The Court is never astute to impose a technical bar so as to give effect to a 
scheme of fraud. Biroo Gorain +. Jainwat! Koer... - 174 
, altered, acted upon by parties, effect -of—Judgment- iber 
Vp SMS E if can De the - v ; soe nx execu- 
tion of ... is wey 404 
—— , amendssenut f Eeeculi on uri Nolite Coll Procedure Code (Act V 

of 1908), Sec. 152. 

An order under section 152 of the Code of Civil Procedure can be made in the 
suit Itself. 

An execution Court must execute a decree as it stands; it cannot alter, vary or 
add to the terms of the decree ; its propriety or validity cannot be discussed in execution 

An execution Court cannot amend a decree without notice given to the 
parties and all the facts upon which amendment is claimed properly set out and 








investigated. Thakur Madan Mohan Maths. Bhikhar Sahu  .. 517 
, challenging —Fraud—Tests ; see Res judicata p T 4I 
„copy of, non-fillng of—Memorandum of appeal—Ciril Procedure’ 

Gode (1882), secs 541,590—Llmitation Act, (1877), sec. 5; we Appoal “ae 116 


RETE execution of—Agresment for adgusimani—-One of the conditions mE 
performed —Knbullat, execution of, in favour of landlord. 

There was an agreement betwoen the judgment-debtor and the decree-holder, that 
the former should pay Rs. 200 to the latter, and execute an instalment bond in favour 
of the latter for the balance of the judgment-debt as also a. kabuliat in favodr of the 
landlord, in accordance with the proposed terms of settlement contained in certain 
deed, The judgment-debtor performed the first two conditions but not the third one, 


- k het - - " - Y 
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Decree —(Conid.) 


as the quantity of land and the rent assessable thereon were not determined by the 
landlord. . 


Held, that there was no adjustment of decree which could be certified to the Court 
- and the decree-holder was entitled to execute his decree. 


The judgment-debtor in.the case was allowed an opportunity to execute the : 
kabuliat in favour of the landlord and the execution was stayed fora certain 
time, Jatindra Nath Hoy v. Chandra Nath Banerjee - 101 
e, execution of—Mortgags decree—Decree providing interest up to certain 
date—Application for postponement of sale—Application containing 
provision for interest up Yo realisation—A pplication praying sanction— 
Altered. decree acted upon by parties—Effect—Civil Procedure Code (Act 
XIV of 1882), section 257 A 


A mortgage decree was paseed In 1993 which provided that Interest on the principal 
amount would run at the bond rate up to six months. The decree was executed and 
a date was fixed for sale of the mortgaged property. The judgment-debtors asked 
for time to enable them to satisfy the decree and the decree-holder agreed to give 
time for a cénsideration, namely, the payment of interest upon his money up to the 
date of realization. The application was made on the 18th November, 1905. In that 
application, the judgment-debtors expressly prayed for sanction of the Court as 
regards payment of interest up to the date of realisation. The Court thereupon 
granted time, and, in accordance with the terms of the petition postponed the sale. 
The decree-holder afterwards, in. several successive applications for execution, claimed 
interest on the basis of the agreement embodied in the petition of the 18th November, 
1905. The judgment-debtors, with knowledge of the claim, never disputed it, and 
had, on 58 successive occasions obtained adjournmeüts on part payments and expressly 
agreed to pay the balance of the entire decretal amount on the adjourned dates: 

Held, on the construction of the order on the petition, that the agreement was 
sanctioned by the Court under section 257A ofthe Code of Civil Procedure (1882) 
as the Court deemed the consideration reasonable under all the circumstances of the 
CASO, 

A decree must ordinarily be executed as originally made and the parties 
cannot be permitted to make a substantial alteration therein. But where the 
parties have acted upon the decree as altered for a number of years and treated 
it as valid, the judgment-debtors, who have been substantially benefited 
thereby, cannot be permitted to-take exception to its validity. Gokhal 








Padhan v. Gones Lal Pandit ee 3 404. 
, mistake in—Court’s omission to amend Jaini- Substitutions Appl 
DE for revival of sult; se Amendment ^ 871 
————, modification of Agreement of varias E Pcdi Code 
(1882), Sec. 258—Limitation ; se Adjustment out of Court ..  - 169 
———_———, single, for arrears of rent of two distinct tenures, effect o Money 
decces— Tenure, either, sale of ; see Jagir tenure  ... E 197 
, validity of, if can be questioned after sale—Decree ENE without 
keedan ; see Appeal + sia ss pis 543 
, what, can be executed ; sees Executlon i ; Ves a 586 
_—~——, what to contain; see Execution vii ..9 586 
, when can be set side by sult, ses Rent, salle = T T 552 


for sale and personal decree against mortgagor; see Mortgage decns 318 
Daores-holder, who has attached property before judgment, if to apply for 
attachment after dismissal of first application for execution—Ciyll Proce- 
dure Code, O. a1, R. 57 and O, 38 ; see Attachment before judgment en 
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Dood, construction of—Maharari lsase—Reut. payable to grantor during his life— 
Absolute grant after grastor's death—Present disposition. 

Where the terms of the deed indicate that the intention of the grantor was to create 
a perpetual makarcri, th lessee to pay the rent to the grantor during the latter's life- 
time and after the grantors death, the lessee would get the absolute ihterest, the 
entire ownership was divided into two portions. the Interest of the tenant was to vost 
in the grantee while the interest of the landlord continued in the grantoc, As there 
was no intention to vest the interest of the landiord in the grantee “till the death of 
the grantor, there was no present disposition. 3 

Where there is no ambiguity in the deed, the intention of the grantor 
i» to be determined from the plain language he has actually used, his unex- 
pressed intention cannot be given effect to Kanij Jinatul Kubra 

v. Hamidunnesssa ion ey E e) III 

Disoretion, ss to decreeing specific performance—Relief claimed against 

transferee with notice of Ee dario neue Relief Act, Secs. a2, 27; me 

Specific performance - evs 119 
Limitation Act Ux of 1 908), Sec 3- Sifaui EN TIE fling of, 

beyond time 

When a Court is asked to exercise its discretion under section 5 of the Indian 
Limitation Act, it has to see whether the appellant is asking what is evidently unjust. 
If it is, he should not have it If he is asking for what may lead to Injustice, he should 
not have it except on terms which would prevent any injustice possibly being done. 

The acquisition of a valuable vested interest in the judgment of the Court, 
is subjected by the Legislature to a judicial discretion in the appellate Court to 
affect such supposed right by its order in the interests of subsiantial justice. 
Schemo for future management ; see Hindu Temple Zn 640 
Disposition, present—intention to create perpetual lease— Lessee to pay 

rent during grantor's lifetime—Absolute grant after grantor’s death ; sav 

Deed, construction of i m III 
District Judge, if can Tm to Sitbardinate judi an sopticetion under 

sub-sec. (6) of Sec. 195 of the Criminal Procedure aaa Civil 

Court's Act, Sec. 22, sub-sec. (1); sew Transfer — ... tae SYS 
Division Bench, power of—Single Judge of High Court referring appeal 

after remand to Divislon Bench—Remand order, bi 9 of; see Juris- 








diction T - es 259 
Dooumeni—Construction—Breach of contr Damages suit for; sev : 

Contract vi i s n 53 
Dwelling purposes, lease for; ses RN "——P( of ee 26 


Hasement, right of, suit for declaration of, and for permanent injunction— 

Valuation—Appellate Court, if. can decide the PER entertain. 

ment of; are Court-Fees Act, Sec. 12. ... 0700 5 gyi 
— —— of necessli y —Grani—Resersation by fastos 

An casement of necessity is an easement which is not merely necessary for the 
reasonable enjoyment of the dominant tenement but one without which that tene 
ment cannot be used at all. 

‘There is ordinarily no reservation by implication in favour o£ the grantor; 
to this, however, there is an exception, namely, where the easement i» one of © 
necessity so called, a reservation will be Implied in favour of the EUM - 

OQ. H. Orowdy v. L. O'Rei]ly re T | 417 

, what- ; eee Easemeut of necessity ves es 417 
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| Ejectment, action in—Covenant for renewal—Prior Settlement—Renewal of lease 
at enhanced rent—Peaceftl possession—Sanctton for building—Lessor’s power 
to re-settlement on expiry of term—Permaneni right, Erection of building— 
Tenancy, continual of, for many yeart—Renewal from time io time— 
Tenancy for dwelling purposes—Substantial structure—Renewal clause, if 

. abpropriate—Lease for terms, if confers om lessee an option of renewal— Option 
Of renewal, by whom exercisable —Covenant for renewal informally ex- 
jretsed —No term of renewal in option for renewal—Lease for what period— 
Perpetual renewal, how construsd —Covenani for renewal, nature of—Trans- 
Jeres of lessee—Lessee antiiled to renewal Of lease on original term, if can 
refuse renewal on different conditions——Lessee, position of, ready and willing 
to accept renewal on proper terins—Covenant for renewal, enforceable at 
tha time of suit, mature of—Lease, construction of. 

Where a lease, after reciting the prior settlements upon the termination of the last 
of which the lease was renewed at enhanced rent, provided that the lessee would, 
upon payment of the rent assessed, peacefully dwell on the land and if he stood in 
need of constructing any house he could build on obtaining sanction therefor from 
the lessor; that if the lessee failed to pay rent, the lessor’ might realise the arrear 
under the laws in force and further, take possession of the land, that during the con- 
tinuance of the term, the lesses, his heirs and representatives, would have the right 
to dwell on the land; and that after the expiry of the term, the lessor would have 
power to re-settle the land with the lessee on a fair rent: 

. Held, that the last clause was intended t» be a covenant for renewal. 

A renewal clause in a lease does not nece.sarily import permanency; but where if 
it did, the clause which requires sanction of the lessor to the erection of a building is 
not necessarily [Inconsistent with the theory of a permanent grant; the object of such 
sanction may be, not so much to preve t the erection of a building as to secure that 
the bullding should be of a suitable type from the sanitary or architectural or other 
similar point of view. 

In view of the facts that the tenancy had apparently continued for: many years, 
had been renewed from time to time, and was intended for dwelling purposes, 
which would necessarily imply the erection of structures of a more or less sub- 
stential character, the insertion of a renewal clause would be appropriate and in perfect 
harmony with the avowed object of the grant. 

Àn express covenant to renew in appropriate technical language is not essential, 
and the habendum may be so framed as to amount In substance to a covenant for even 
perpetual renewal, 

A lease, which creates a tenancy for a term of years, as in this case, may‘ yet confer 
on the lessee an option of renewal. 

If the lease does not state by whom the option is exercisable, it is exercisable by the 
lessee only, in other words, a covenant for renewal, If Informally expressed, is enforced 
only io favour of the lessee. 


The option is exercisable not merely by the lessee personally, but also by his repre- 
sentative in Interest, for example, his trustee in bankruptcy. 
If the option does not state the terms of renewal, the new lease will be for the same 


period and on the same tecms as the original lease, in respect of all the essential 
conditions thereof, except as to the covenant for renewal itself. 


Though there is no sort of legal presumption against a right of perpetual ns 
the authorities impose upon any one claiming such a right the burden of strict proof 
and are strongly against Inferring it from any equivocal expressions which may fairly 
be capable of being otherwise interpreted. The covenant will not be construed as a 
covenant for perpetual renewal, unless the intention In that behalf is clearly shown, 


^ 
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Ejoctment—(Conid.) 
for instance, when the covenant expressly states that the lease is to be renewed for - 
ever ; otherwise the agreement is satisfied and exhausted by a single renewal. 

A covenant for renewM runs with the land and, therefore, the right of a transferee 
from the original lessee, where the latter is entitled to a renewal of the lease on the 
original terms subject tothe payment of falr rent as stipulated, is not affected by the 
circumstance that he is a transferee. 

A lessee, entitled toa renewal of-the lease on tie original terms, is entitled to 
refuse to accept a renewal on conditions essentially different from the terms of the 
original grant and more or less calculated to prejudice seriously the position of the 
lesseo. Í 

The position of a lessee who has always been ready and willing to accept a renewal 
on proper terms is the same in equity as if a proper lease has been granted. A cove- 
nant for renewal if enforceable at the commencement of the sult for ejectment of the 
lessee would make the position of the lessee in equity the same as if it had been speci- 
fically enforced. 

Per Beachcroft F. In construing a lease, a meaning must be given to every 
clause where possible, and if there is ambiguity in a grant, it must be con-~ 
strued in favour of the grantee. Seoretary of State for India in 

Council v. A. H. Forbes . sw 317 
—, sult for—Chota Nagpur Landlord and Tenant Procedure Act (I of 1879 

B, C) Sec. 88.—-Tenant holding over affer expiry of lease—Notice by landlord fo 

tenant to give np possession within ons month—Trespasser, tenant if a— Reasonable 

notice, necessity of—Reasonable notice, what is—Tenant, if a rent-collector— 
` Kabuliyat, construction of 

Where an area of more than 20 bighas of land was leased to a tenant, and out of 
this area, the tenant was, by the terms of the kabxiiya? to collect rent from the tenants 
in possession of 8 bighas and 18 cottas , by the labuliyat an annual rent was reserved; 
on the expiry of the term of the lease, which was for 20 years, the tenant held over for 
five years on the terms of the lease, and was then served with a notice to quit within 
one month 

Held, that the tenant had only to collect rents from the tenants In posses- 
sion of 8 blghas and 18 cottas of the lands leased, so that in respect of the . 
remainder of the land leased to him it could not be said that he was merely 
a rent-collector ; that he was a tenant and he continued to hold the land at an 
annual rent and that the tenancy was a yearly tenancy, and that being so he 
. was entitled to reasonable notice. NE AERE pinga? 7. ae cis "n 





Munda sai 30 
, suit for—Tenant in homestead land under a Ghatwa/—Limitation 
Act, Sch. I, Art. 144 , tet Adverse possession ies se 202 


Eleoblon Rules, 2 and 8—' Person qualified to vote '—Person authorised to 
vote for Corporation—Bengal ae Act, Sec. 57; mes en 


election Of, eligibility to — ..- 212- 
Elementary materials for arriving at conclusion not set out in the - 
judgment—Question of law , see Concurrent findings of fact ... IT 613 
Enoumbranoe— Mortgage sia Land Revenue Sales Act, Sec. 54, 
esse Mortgage — ... 606 
Erroneous decision on law a, ere presi Subsequent 
proceeding for different relief ; see Res judicata ea 154 


Fistates Partition Act, Sec, 89—Ren/, assessment of-—Mutual NUS E 


C curis simer te direct aiu * cnt, 


+ 


VoL. XVL] INDEX OF CASES. 685 


Estates Partition Aot—(Conid.) 

Where the statutory duty cast upon the revenue authorities under section Bg of 
the Bengal Estates Partition Act to assess rent, was not performed owing to mutual 
mistake of the Court and the parties, the civil Court could%equest the Deputy Col. 
lector to assess the rent payable in perpetuity in respect of the land. When the 
Deputy Collector has assessed the rent, subject to the result of any possible appeal to 
the superior Revenue authorities, that will be declared by the civil Court to be rent 
payable by the party who has his dwelling house on the land allotted to the other 
party on partition under the Estates Partition Act. No question of limitation arises, 
as rent was not assessed. 

The parties were also allowed to proceed by way of appeal to the Collector 
and the Commissioner under the provisions of sections 142 and 143 of the 
Bengal Estates Partition Act. Reasluddin Mussin +». Taharat 

Hoasein i5 m t - vus 19 
, Secs. 142, 143-~Appeal to Collector and Commissioner ; see 

Estates Partition Act, sec. 89 Zn - 19 
Estoppel—Axscution sale—Estoppel, doctrina of, applicability of—After-acquired 

title as condint for third person. 

If a true state of facts was known to a person or if he had ready means of acquir- 
ing a knowledge of the truth, neither he nor his representatives can invoke the aid of 
the doctrine of estoppel 

The foundation of estoppel is to be laid on a representation made before »ud not 
after the sale. The sale certificate is not sufficient to sustain the plea of estoppel. 

For this purpose, production of sale proclamation is necessary. 

If a grantor who has no title or a defective title or an estate less than what he 
assumes to grant, conveys with warranty or covenants of like import, and subsequently 
acquires the title or estate which he purports to convey, or perfects his title, such 
after-acquired or perfected title will enure to the grantee or to the benefit by way of 
estoppel. 

In the case of a voluntary private alienation, the deed, either expressly or by neces- 
sary implication, shows that the grantor intended to convey and that the grantes 
expected to become vested with an estate of a particular kind; the deed may conse. 
quently found an estoppel, although it contains no technical covenants. The case of 
an execution sale, however, stands on a different footing. The decree-holder does-not 
guarantee the title of the judgment-debtor; the intending purchaser knows that under 
the law he can acquire nothing beyond the right, title and interest of the judgment- 
debtor. The decree-holder himself, who is bound to notify before the sale all encum- 
brances on the property about to be sold, cannot subsequently set up agninst the 
auction-purchaser a secret encumbrance in his own favour. This stoppel, of which ` 
the execution-purchaser may avall himself against the decree-holder, 1s based on the 
ground that it was the statutory duty of the decree-holder to uotify before the sale all 
liens on the property inclusive of those held by himself. Thr principle has no applica- 
tion to the case of an execution-purchaser of a homestead land under a ghutwal in a 
sale held under the Public Demanda Recovery Act, where in the sale certificate granted 
to him the land was described as rent-free. | 

- As regards tho judgment-debtor, there has been considerable divergence of judicial 
opinion as to whether the execution-purchaser can avail himselt of an estoppel i in 
respect of an after-acquired title. 

The doctrine of estoppel does not apply where an after-acquired title is 
taken by the grantor under a conveyance made to him as a condult and for the 
purpose of vesting the title in a third person. Prasanna Kumar Mauk- 


herjee v. Srikgantha Bout  .. igs yi e 203 





9 
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Estoppel—{Conid.) 
——— ——-[judgment-debtor not taking advantage of opportunity to take 
exception to entries ip sale proclamation; see Execution sale... 557 
-—— — — Loss or detriment— Social position, change of—Mode of life altered 
—Adoption; se Hindu Law—Adoption wes 60 
— — —Mortgagor, if can question the title of TEEN tee Mne TT 264. 





Transfer of Property Act (IV of 1832), Sec. 41— Doctrine, if applicable to 

Infanis—Hona fide purchaser for salue without notice—Guardian. 

Where the father of the plaintiff executed a fictitious conveyance in favour of the 

vendor of the defendants, the defendants as purchasers were bound to obtain produc- 
tion, and, ‘if possible, possession of the title deeds, and, if they failed to do so, their 
negligence deprived them of the protection extended by a Court of Equity to a dona 
Ade purchaser for value without notice. 
_ As a general rule, except in cases of fraud, the doctrine of estoppel is not 
applicable to an infant, and the Court is never astute to-hold that his act$ duting in- 
fancy have created an estoppel agfünst him to di«affirm his contracts, much less will 
the Court hold the infant estopped by the acts or admissions of other persons. 

Where notwithstanding the conveyance, the vendor, a putnidar, retained possession 
of the putni lease and of the conveyance, and continued in possession of the property 
by collection of rent from the under-tenants and payments of rent to the superior land- 
“lord, if the vendee had transferred the property during the life-time of the vendor, 
the purchaser could not claim the status of a bonua fide purchaser for value without 
notice. -No estoppel, therefore, could be pleaded as against the vendor. : 

After the death of the vendor, his widow as guardian of her minor son, the plaintiff 
appointed the vendee as agent for collection af the rent. The vendee carried out the 
work entrusted to him faithfully for a short time. There was nothing to indicate that 
the widow was aware of the existence of the conveyance by her husband; 

Held, that the widow could not be held to have placed the vendee.in a position 
where she knew the vendes would be able to commit a fraud and the doctrine that 
where one or two Innocent parties must suffer from the fraud of a third, the loss should 
fall on him who enabled such third party to cammit the fraud, could not apply. 

Held also, that there was no estoppel against the vendor, or his heir. Bam 





Charan Das +. Joy Ram Majhi A 185 

— — —-, doctrine of, if applicable to infants—Acts or gdinissins of oder 
E esie, see Estoppel - T m ii 185 
-— ——— , who cannot medi see Estoppel "P 202 

Evidence Act, sec. 32 Sub-sec. (2), disc Cortobutadon see Ey jdedtars 
value veh z- 24 

——— en, $C. 44—Collection apaa Anoy d aa : 

ave Bengal Tenancy Act, soc. 105 se ai is «= 328 

-—- ,——— —'famaband! papers—Corroboration—" Person, 
who is dead or cannot be found" ; ses Evidentiary value us T 24. 





soc, 114— Mortgage bond, production of, by EEA 
with ioen of payment—Mortgagee to prove existence of debt; 
see Preeumption m 629 
Evidentiary value—fomabandi PEE A apie ndin Evidence Act 
(1 of 1872), Secs. 33, Sub-sec. (2) and 34—' Person, who is dead or cannot be 
o fouud'—Presumption—Corroborat ion, 
Where entries in jamabasdí papers began over 70 years before the action 
was tried, the presumption was that the person who made them was dead and 
could not be called ; and as they were made in the ordinary course of business 
by the landlord’s agents, they were relevant without any corroboration, as eyi- 
debce against the tenants under sub-section (2), séction ga of the Indian Evl- 


Lord 
^ 
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Evidentlary value— (Contd). 
dence Act. The law under sub-section (2), section 32 of the Indian Evidence 
Act does not require corroboration as under section 34. DU MANT , 
W. N. Grant te 24. 
Court—Rent Jee ecan by dedain Tiig iden: 
sion of; see Chota Nagpur Tenancy Act, Sec, 178, sub-secs. (2) and (3) 520 
if can alter decree ; see Chota Nagpur Tenancy ‘Act, 
sec. 178, sub-secs. (2) aad (3) T pi 
Hxeoution—Bengal Rent Recovery Act (X of 1859), Sec. Tu Dou 
debtors—Decree-hoider, if can proceed against some of ihe judement-deltora— 
Decros-holder, when can proceed against immovable property—Decres, requi. 
~- nien of. 

Section rog of Act X of 1859 contemplates a case of a single execution creditor 
and a single judgment-debtoc ; it does not specifically refer to a case of a joint and 
several decree against a number of judgment -debtors. 

The requirements of section 109 of Act X of 1859 are satisfied, if, in so far as an 
individual judgment-debtor is concerned, proceedings have been taken against his 
person or movable property before an attempt is made to reach his immovable pro- 
perty; he has no concern with his fellow judgment-debtors, and, he cannot Indirectly 
restrict the right of the execution-creditor to proceed at his choice against one or some 
only of the entire body of judgment. debtors. 

Once the decree-holder has reached the stage when he becomes entitled to proceed 
against immovable property, upon a subsequent application for execution he is free to 
proceed against Immovable properties, and it is not obligatory upon him to sesk out 
and proceed against movable properties, such, for instance, qs may have come into 
the possession of the judgment-debtor in the interval. Consequently it is open to him 
to join in such subsequent application a prayer for process against movable . properties 
with a prayer for process against immovable property. 

The decree-holder is bound to proceed against the movable property and exhaust 
it in the first Instance, even though the proceeds may not be sufficient to satisfy the 
judgment-debt. It is only after the movable property has been exhausted, that 
execution can be taken out against immovable property for the recovery of the balance. 
Thè decree-holder is not free to ignore the moVable property upon the first application 
for execution, even if its value ls not sufficlent for the full satisfaction of hls decres. 

` A decree should be self-contained and must be executed as it stands. 

Where the provision as to payment of interest In the event of deíaült ~ 
contained in the petition of compromise, was not Incorporated in the consent - 
decree, the decree-holder was not entitled to take out execution tor interest, 

Bhikari Sakul +. Gadadhar Bamanuj Das ... . 4 $86 
——— Stay of—High Court—F urisdiction~—Fudgmeni-dedior . tending to 
appeal specially to Privy Council -Inherent pomer—Civil Procedure Code e V 

of 1908), Sec. r51r. . 

Per Mookerjee F.—A Court has inherent power to stay ETE pursuant to 
lt» own order in view of an intended appeal, even though there is no express statutory 
provision in that behalf. 

The High Court is competent to make an order for stay of proceedings in éxs&cu- 
tion of its decree in view of an application by the judgment-debtor to the Judicial 
Committee for special leave to appeel to His Majesty in Council. The stay, howerer, 
can be granted only for a limited time, and on terms. 


Per Holmwood F,—Stay of proceedings in execution of ran which the law does 
not expressly authorise, is not to be allowed except ou very good grounds shown to 
the satisfaction of the Court. 
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Hxeontion,—(Con£d.) Do 
Per curiam. Section 15t of the Code of Civil Procedure .does not lay down 
any new principlegbut merely declares that the Court has inherent power 
to make such orders as may be necessary for the ends of justice or to 
prevent abuse of the process of the Court. This inherent power is not 
capriciously or arbitrarily exercised; it is exercised ex debito justitia, 
to do that real and substantial justice for the administration of which . 
alone the Court exists. Mund Kishore Sing » Ram Golam  - 
Sahu ie cae "^ 9d " .. . 508 








—— Court, power of—Decree, validity of, see Decree, amendment 
of aee was mae vet ae = ant 517 
Court, when can amend decree—Procedure ; see Decree, amend- . 
ment of - - - $17 


—— ——— of LET PNE obtained by a dad titiri Decree, affect of 
—Monsy decree—Bengal Tenancy Act (VIL of 1885), Secs. 148A, r58B.— Limita- 
tion. 

A decree obtained by some of the landlords In a suit for their shares of sedi 
brought not as co-sharer landlords under the provisious of section 148A or 

section 158B of the Bengal Tenancy Act is a simple money decree to which the 

provisions of the Bengal Tenancy Act do not apply, and the special limitation 

in Sch. III. Article 6 of the Act is consequently not applicable to an applica- 

tion for execution of such a decree. In the Mather of Miossrs. K. B. 





Dutt aud P. Chaudhuri v. Gostha Behari Bhuiya . 379 

——— —— of decree, when completed ; see Second appeal + 96 
— —.purohaser—Estoppel, doctrine of, applicability of Judgment. 

. debtor!'s after-acquired property; see Estoppel MA á 202 

—— ——— Sale Estoppel, doctrine of, applicability of; ses Estoppel - 202 





— Fraud, antecedent and subsequent to sale—Limitation Act UX 

"gf 1908), sec. 18. 

Proof of fraud antecedent to the execution sale may have an Important 
bearing in the determination of the question whether there was fraud subse- 
quent to the sale sufficient for the purpose of section 18 of the Limitation Act; . 
in’ other words, the questfon of fraud should be considered as a whole. 

"Fookoomoni Desi v. Dwarka Nath Dinda . ak BBE 
Sale in contravention of the terms of the decree, validity of-—Sale 
proclamation, entries in, defective or erroneous—Estoppel, : 

Sale of properties in contravention of the terms of the decree, which directed 
those properties to be »old after certain ‘other properties, was treated as held with 
material irregularity In the exercise of the jurisdiction of the Court 
, Where the judgment.debtor did uot take advantage of the opportunity 
given them to take exception tao, the entries in the sale proclamation, they 
were not allowed to turn round and contend that the sale was Invalid on tho 
ground that the sale proclamation was defective or erroneous. Manasa- . 

ram Paria v. Raja Nagendra Nath Bahas Ray we SS" 
———, setting aside of—Civiul Procedure Code, (Act V of 1908), O.-a1, 
l R. go—Psræn attaching before judgment, if can apply. : ' 

*A person, who has obtaiced an attachment of property before judgment under 
Order 38, Rule 5, of the Code of Civil Procedure, has no focus standi to -apply under 
Rule go, Order 21 of the Code. 

An attachment before judgment does not by itself create any Interest in the pro». 
peity attached. 
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Execution Bale—({Coxid.) 
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Àn attmchment prior to decree is not an attachment for the enforcement of the 
decree, but it is a step taken merely for the purpose of pr@ enting the debtor from 
delaying or obstructing sach enforcement when the decree subsequently passed is 
sought to be executed. An attachment after decree, on the other hand, is an attach- 
ment made for the immediate purpose of carrying the decree into execution, and 
|t presupposes an application on the part of the decree-holder to have his decree 
executed 


Under Rule 9o, Order 21 of the Code of Civil Procedure, the person apply- 
ing must have an existing interest which is affected by the sale. 


Jogendra Hath Chatterjee v. Monmotho Nath Ghose .. - 
Extension of time—Judgment-debtor kept by fraud from exercise of right— 


Limitation Act, sec. 18; ses Decree, adjustment of a i 
Extract from Gareteer—Evidence, admissibility In; see Security for good 
' behaviour from habitual offenders T jn e 

Family relation —M!gration—Laws and customs ; see jsuis 

Father, decree against—Mitakshara School—Debt not immoral; see Aneta 

. property, Hability of - 

Fathers dex—Son's lability Converted son; sew s Convecion to Chris. 

tlanity 2 

nies srindisther great grat grandson —Dayabhage Shool: 
ate Hindu Law—Inheritance eet 

‘Formal defeot'—Civil Procedure (ads: O. 23 R I Sub-R. o) ies P 
withdrawal of  ... aa 

FPrand—Limitation Act, sec. 18—F Bud. aean ai nibsequen to ex- 
ecution sale; see Execution sale oe 

———, antecsdent and subsequent to execution silo aition pe Sec 18 
seo Execution sale one 

in the conduct of decree-holder, allegation of Civil Pocsdue Code, 
Q. a1 R. 2—Court, if can énquire under sec. 47 of Code of Civil Procedure 
- (1908) ; se Decree, adjustment of ^* ... 

Fresh Application, if admissible—Mesne senis, ——— dics Court 
" took steps to ascertain the amount Plaintiffs laches—Dismissal of e 
meaning of, see Jurisdiction, bar of —— ... 7 

Gaming and betting, distinction between ; ses Cotton eer 

and wagering, distinction between; see Cotton gambling 

Godown — Assessment, principle of-——Period for which mesne profits may he 











recovered ; see Mesne profits, assessment of M 
Guerdian—Vondee an MERO ony ae unaware of EE N T 
sge Estoppel vs a 


Guardian-ad-litem—Mombers of Milakshara body eM ervarh by ue 
-—Suit by mortgagee against mortgagor and his minor son—Minor son, If 
properly represented by father; see Mortgage : 

Guardians and Wards Act, scs 29, 30— Mortgage p giardian, 
without permission of District Judge, effect of; see Mortgage ... , 

'* Has notice”, meaning of; see Bengal Tenancy Act, sec. 167 ee 

‘Having first recorded the grounds.of his belief'—Indian 


Arms Act, sec 25 —Magistrate's power to search ; see Search warrant - 
High Oourb—[urixliction—Plaint, amendment dr trial of, de nov ; 
ses Amendment E sae 


, power E in SET me of—Judgment-debtor 
teada, to appeal to His Majesty in Council; se Execution, stay of e 


174 


311 
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High Court+(Coatd.) 
— —— , when can stay proceedings—Criminal Procedure Code, sec. 110; ae 


Security for good behayjour from habitual offenders 467 
High Court's power to interfere with finding of eteina Cases ; see 

Revision ^ aoe 453 
———————4o (tis oui asd Aon Collector eug to mise 

reference to civil Court —Land Acquisition Act, sec. 49, see Jurisdiction  ... 165 
High Priest of public temple—Method of control; see Jurisdiction ans 431 
Hindu—Koch tribe of Nowgong in Assam, see Hindu Law—Inheritance »» 14 


Hindu Lady, bequest to—Legatee to remain in ocoupation “just like 
my»elt" and appoint an “ hejr"— Estate, nature of, taken—Power to appoint 
an heir , see Hindu Law—Will ve n us wx 47 

Hindu L&w-—Adoption--Pomer to adopt—Construction—Successive adoptions— 

Suit to set aside an adoption—Estop pel. 

A Hindu granted power to his widow, who was enceinée when her husband died, 
“to adopt, if necessary, some boy If (God forbid) the son who might be adopted 
under this authority should ‘die in your lifetime, you will have power to adopt another 
boy.” The widow gave birth to a son, who died an infant; she then adopted a boy, 
on whose death she adopted another boy and on the death of the latter she adopted 
the respondent : l 

Held, that the widow’s authority to adopt was not exhausted by the first two 
adoptions but that she had a general authority to adopt and the adoption of the 
respondent was a valid exercise of the power, 

An adoptive mother sued her adopted son to set aside the adoption for saat of 
authority from her husband. The evidence established that the plaintiff had asserted 
in the deed of adoption that she had authority from her husband to make the adoption, 
that she had acted both before and after that assertion until she quarrelled with the 
defendant on the assumption that she had the necessary authority, that the defendant 
was, since the adoption, treated as a member of the plaintiffs famlly and severed 
altogether from his natural family, that the defendant and his friends had been driven 
to expenses in the maintenance of the privileges with which the plaintiff purported to 
endow him and that the defendant married on the faith of his adoptive mother’s 
representation and had creditors who had sold him goods or lent him money ih 
reliance-on her reprisentation The plaintiff contended that the doctrine of estoppel 
did not apply because the defendant could show no loss or detriment : 

Held, that the defendant had undergone a change of social position, which | 
might or might not be beneficial to him, but which had certainly so altered 
his mode of life as to make a relapse into his former condition a grievous 
hardship on him, and that the plaintiff was estopped from denying that 
she had authorify from husband to make the adoption, but the estoppel 
against her was purely personal and did not bind any one who claimed by 
an independent title, Rani Dharam Kunwar +. Balwant Singh .. 60 

Inkerita uct-— Koch tribe of Nowgong—Bengal School—Father’s maternal | 

grandfather's great—great-grandsom—Spiritual benefi. 

Under the Hindu Law of Inheritance of the Bengal School, the father’s’ maternal 
is ere great-great-grandson is not an heir. 

In the absence of any allegation to the contrary contained in the pleadings and of 
uny tontrary indication In the evidence, parties belonging to the Koch tribe of Nowgong 
in Assam were held to be Hindus. 

In the absence of any allegation by the plaintiff that he was not governed Bs the 
strict rules of Hindu law but by some other law or custom applicable to people of his 
class, he was held to be governed by the ordinary Hindu Law of the Bengal School, 
us that law was generally applicable in Asam, 
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Hindu Law—{Conid.) 

The scheme of the Dayabhaga is radically distinct from and to some 
extent incompatible with the scheme of the Mitakshara and the one cannot well 
be made to supplement the other so far asthe law of inheritance is concerned. 
Although the Dayabhaga may be silent so far as express enumeration goes, 
it is not silent so far as the indication of the general principle according 
to which heirship is to be determined is concerned ; general principle is clearly 
the principle of spiritual benefit. Dino Wath Mohunto +. Chundi Kook 
——— —— Son, liability of—S uretyship— Debt incurred by father as surety. 

Under the Hindu Law, a son is liable for the debts incurred by the father as 

a surety. Hashik Lal Mandal v. Hingheswar Hai T 
Succession —Paternal. uncle's daughter's | son—Great-egrandson 

of great-greai-sgiandfather 
A father's brother's daughter's son has a preferential title as a reversionary 
heir to that of a great-grandson of the great.great-grandíather of the 
deceased owner. Kedar Nath Hoy v. Amritalal Wook- 
erjee = ds “a sii 
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14 


107 


343 


Wili—Conust: iones Bequest to Hindu ladyelin to remain in occu- 


pation “gust like myself" and appoint an “ heir "— Absolute or life estate— 


Power fo appoint an heir 


Where a Hindu testator declared that after his death his widow would remain in 
possession of his immovable property “with all sorts of powers like myself," and on 
her death his daughter-in-law, who was the widow of his deceased son Rana Raghuraj 
Singh, “will remain in possession and occupation of” the said property “ just like 
myself” and his widow; and the daughter-in-law was invested with the power of 
appolnting an “heir” either in her life-time or by will and the question was whether 


the daughter-in-law took an absolute estate or an estate for life i 
Held, that the daughter-in-law did not take an absolute estate on the death 
of the testator’s widow in the properties left by the testator, and that 
the word “heir” in the clause meant “ heir to the testator " Bj 
Lals.Buraj Bikram Bingh . 


Hindu Tempie—Scheme for nae management—Practice—Bvercise of Discre- 


tion. 


47 


Where the High Court framed a scheme for the future management of a Hindu 


temple - 

Held, that it was very largely a matter of discretion. The order could be 
set aside if it had been shown satisfactorily that the discretion had been 
improperly exercised or that the High Court had not given due consi- 
deration to matters which they were directed to take into considera. 
tion. Sovak ps at Daji +. Gopal Bao Manohar 





M^ 


Holding—Bengal Tenancy Act, € ec 3/9)—Land held by under-ralyat; see 

Sale oes 539 
— — —— Parcel of lind: dite: Ben tenancy Act, Sec. 4(9) ; sew 

Rent, enhancement of... T 
— —— —Undivided share of honlo Benedi be Act, Secs. 3(9), 30; ste 

Rent, enhancement of ... T 
— , non-transferable— Purchaser of sordo right i cene for rent, if jad 

Shen can be questioned by such purchaser—Fraud ; ses Suit, main- 

tainabılity of en 159, I4I 
Homestead land, tenant in, ander ghatwaiz cB lectssient, suit for—Limitation 

Act, Sch. I, Art. 144; ses Adverse possession ... T Bei 20a 
Florse-raciog, when a gaming, ste Cotton gambling Aj e 250 
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Illegal Ces» —Test— Contract; see Abwab - ne 296 
Improvement—Tank, excavation of— Tnak in existence Tank, digging of, 
for purpose of pgpviding good drinking water; see Bengal S 


Act, Secs. 76, 188 ese 127 
Incumbr&nuoe-—Bengal Tenancy Act, Sees, 159, 161— Title by aires pos- 
session; aes Sale oes e. 539 
——— — — —, when annulled; see Bengal Taug Act, Sec. 167 I31 
——— — — —0f mortgagee decree--holder, if liable to be annulled by pude 
` at reveuue sale, see Suit to recover money 156 


Incumbrancea, annulment of—Sale of one-third share of tenures Ren 
decree and decree for other sum— Rent Recovery Act, Sec, 1o5—Sale 


of Under-Tenures Act, Secs 4, 16; see Jagir tenure see 197 
Indian Arms Aot, Sec 25—Having first recorded the grounds of his 
belief—~ Magistrate's power to search ; see Search warrant . _ 431 


Indian Companys Aot, Sec. 6—' Otherwise COM emarsduiol Ägar 
EE E E of Rd effect of; ae Com- 








pany . dé: 14a 
Infant—Estoppel, dad o, if aor iesble Aca or aiins of lher 

persons; see Estoppel ... ‘ae TT Ils 
Inherent power—Settlement officer—Clerical or pM error ; fee 

Record of Rights d aes 339 
—— , how exercised —Civil Pdi Code (1908), Sec. 151; — 

see Execution, stay of ... T s. 508 
Inherltanoe—Dayabhaga, if can be supplemented by Mitakshara, se 

Hindu Law—Inheritance T — 14 


Injunction, femporary—Ciil Padus Code (Act y A O. 39, R, 2— Decree 
passed by revenue Court—Stay of proceedings by civil Court. j 
Although a decree may have been passed by a revenuo Court, when it is under 
execution in a civil Court, proceedings may be stayed by the civil Court, ifa suit 
has been brought for declaration that the decree was obtained fraudulently or was 
made without jurisdiction and for a perpetual injunction to restrain the decree-holder 
from executing the decree. 
An order for temporary injunction under Order 39, Rule a of the Code 
of Civil Procedure can be sought only in aid of the prospective order for 
a perpetual injunction. If, therefore, in the event of the plaintiff's, 
success, he cannot obtain a decree for perpetual injunction, it is not, 
competent to him to ask for temporary injunction, during the pendency 
of the suit. In granting a temporary injunction, the Court acts In aid 
of the legal right, so that the property may be preserved in stafus quo. - 
Jit Lal Singh +. Baja Kamaloswari Prosai 555 
————— —— wrongfully obtained—Civil Procedure. Code (1882), sec. 2 
application SRL Qoi treated as p aoe EN suit 


for ... a A 34 
Insolvenoy, Murus of— Delx, veigomen of, validity of—Coatract 

Act, sec. 22; ste Contract .... nh an 162 
Intention of grantor, how EU ambigulty in deed —Unexpressed ~~~ 

. jntention; see Deed, construction of — ... = ees IlI 
Interest; execution for—Compromise, petition for,—Interest not incorpora- 

ted iù consent decree, ses Executión ... ses 586 


voldable on sale—Person in — Q as sean for more 
than 12 years—Holding, interest in; me Bengal Tenancy Act, sec. 170 
sub-9ec. (3) "v "eve aon wen . eee eqt 548 


~ 
+ 
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Imsue, /raming of, after close of argument —Cieil Procedure Code, sed. 149. - 
Held, that a trial Judge is fully empowered to frame an issue after the tlose™ aT 
of the arguments and decide the case on it under sectign 149 of the Code" - 
of Civil Procedure (Act XIV -of 1882), the first part of which section. 
leaves it In the discretion of the Court to frame such additional issues 
as it thinks fit, whilst the latter makes it. imperative on the judge to 
frame such additional issues as may be nocessary to determine 
the controversy between the parties, and that even if there were 
no such express provision in the Code, every Court, 
trying civil causes, would have inherent jurisdiction to take 
cognisance of questions which cut at the root of the subject matter of 
controversy between parties. Shamu Patter v. Abdul Kadir . 

. Havuthan and Shamu Patter » Abdul Bajak Sahib ^". 596 
Jagir tenure—Rent decioe—Sale in execution, effect of—Incumbrances, if annulled 
—KRent Recovery Act, sec. 105—Sale of Under.Tenures Act, seca. 4, 6 and 16. 

Section 4 of the Sale of Under-Tenures Act makes it essential that in order that 
the purchaser may acquire the property free from all incumbrances under section 16 
af the Act, the decree under execution should be one for arrears of rent due in res. 
~ pect of the under-tenure hrought to sale. 

The purchaser at a sale in execution of a decree against one-third share of a 
tenure, and obtained not only for arrears of rent due on account of that share but 
also for a sum due in respect of the share of the brother of the tenure.holder which 
had finally vested in the landlord himself, does not, in view of the povisions of sec. 
‘tion 105 of the Rent Recovery Act and sections 4 and 16 of the Sale of Under—Tenures 
Act take the property free from all incumbrances. 

If a single decree is obtained for arrears of rent af two distinct tenures, it operates 
as a decree for money, when in execution thereof either tenure is brought to sale. 

The rentis not regarded as due from the person against whom the decree is ob. 
tained but is due in respect of the tenure, 

If, therefore, the landlord seeks to recover by sale of a tenure, not merely 

arrears due therefor, but an additional sum not realisable in respect of 
that tenure, the purchaser at an execution sale does not acquirethe - 
special status mentioned in section 16 of the Sale of Under-Tenures Act, : 
Kanta Laik v. Leachman Ojha .. - 197 
Jamabandi papers—Ancient vitier- Prin agents— 

Ordinary course of business—Landlord’s PM LM eens 

Act, soc 32 Sub-sec. (3), see Evidentiary value... ad 
Joint family—Suit by some member—Mitakshara nup ME p 

rised to act—Bengal Tenancy Act, sec. 188; see Rent, assessment of e 
— — liability—Suit to recover money pald under sec 310 A of the Code 

of Civil Procedure—Sale in execution of rent decree; sev Sult to recover 





money zm 156 
Mitakshara hai invan, effect of-—Converted T rights 
of, see Conversion to Christianity sits e) 1I 
' Judgment-debtor "Purchaser from recorded tenant; se idis 
Tenancy Act, sec. 170 cl. (3) es ves "548 
Jurisdiotion—Appellate Court—Court-fes, payment; insufficient, of —Sult, * 
entertainthent of , see Court-fees Act, sec, 12 vus i s 371 


Contini of parties—Subject-matier, valus ef—Objaciien, waiver of— 
S urisdiclicn, fetal wani of—Mesne profits, assessment of—Ameunt assested at 
above Rs. 5,000—Appeal, where Sa Solan sl picis ef — Appeal, tf lias 

DL, Limitation Act, IX ef 1908, sec. 5—Discrelion 

19 
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Jurisdiction —(Coníd.) ' 

The consent of the parties to a litigation cannot confer on a Court.jurisdiction 
which it does not possess pnd the agrbement of parties caunot authorise a superior 
Court to revise a judgment of an inferior Gourt when it is not invested with appellate 
jurisdiction over such Court. 

The principle that parties cannot by consent or by stipulation invest a Court 
with jurisdiction not conferred upon it by law, is applicable to cases wherelu the, juris. 
diction is dependant upon the value of the subject-matter in controversy. 

Where there is a total want of jarisdiotion over the subject-matter jn ——— 
the objection cannot be waived. 

Where jurisdiction is usurped by a Court in passing an order against shiek an 
appeal would He if it had been passed with jurisdiction, an appeal against the order 
cannot be defeated on the ground that the order was made without jurisdiction, 

The plaintiffs sued the defendant In ejectment and for recovery of mesne profits. 
The claim was valued at Rs. 2,100 vis , Rs. 1,725 for the value of the land and Rs, 375 
as the approximate value Of the mesne profits for three years antecedent to the suit. 
The sult was decreed by the Subordinate Judge and the plaintiffs in execution, obtained 
delivery of possession of the land. Later, they applied to the Court for assessment of 
mesne profits and valued their claim at Rs, 7,459. A Commissioner way appointed to 
take the accounts and he reported that tho plaintiffs were entitled to recover Rs 3,690 
as mene profits, The Subordinate Judge made a decree for Rs, $62. The plaintiffs 
appealed against that decision to the District Judge and valued their appeal at Rs. 2,728 
T4. the difference hetween the sum assessed by the Commissioner and the sum allowed 
by the Subordinate Judge, The defendant filed a cross-appeal and valued it at Rs. 962. 

Held, that the appeal from the decision of the Subordinate Judge lay to the High 
Court and not to the District Judge, as the value of the suit was Ra. 5,415, being the 
sum of Rs. 1,725 and Rs, 4,690, 

.. Held, also, that the defendant was entitled to ralse the question. of want af jurisdic. 

tion of the District Judge to hear the appeal, notwithstanding the fact that ho -falled 

to take exception in the Court below and himself preferred a cross-objection ; an 
appeal by the defendant to the High Court was competent. : 

The order of the District Judge purported to be and was in essence a decree, and 
was consequently appealable as such even on the ground that it was made without 
jurisdiction. ; 

The High Court under section s.of the Limitation Act, in the exercise of its . . 
discretion, ordered the memorandum of appeal presented to the Distrit ` 
Judge to be registered as an appeal from an order against the order of the . 
Subordinate Judge. Ranjit Misser v. Hamudar Singh 20€ 0 7] 

Division Bench, power of —Single Sudge of High Court Hferzing 'appedl 
after remand to Division Bench — Remand order, propriety of. 

An nppeal was heard by a single Judge of the High Court and an issue was | 
sent down on the question of limitation,the case being kept on the file -of the '". 
High Court. The lower appellate Court found before the remand that the ` ~ 
title was with the plaintiff and that the plaintiffs clalm for possession was j 

- -not barred. After remand, ‘it found that the plaintiff was not.in possession, 
within 12 years before the filing of the suit, The appeal came on for > -~ 
final hearing inthe High Court but the case was sent to the Division  - 





. Bench for disposal. The Division Bench, instead of sending, the appeal , . .' 


. back to the Judge, who referred It, treated the propriety of the remand 


- Order in the same way as it would have, been done, by the Judge who sent . a: 


the case for disposal, and after holding that the remand order was bad, 
. disposed of the whole matte. Hi&tunnessa Bibi » Kaflash . 
Chandra faha sae oF z 4.: y ae - T 259 


k 


è 


N 
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imas dac f ai ` 
, —Extraordinary jurisdiction of High Conrt-eland Acguisition Collec- 
a tór— Referénce to Civil Court—Right to certain procedure—Remedy, 

A Land Acquisition Collector is subject to the extraordinary jurisdiction of the 
High Court, and thus the High Court can set right the error committed by the 
Collector-in not making a: reference toa civil Court under section 49 of the Land 
Acquisition Act. — : : 

Where the law gives a right to ; a party to a certain procedure, it must be. 
' . deemed to give a remedy for the rectification of any irregularities: com- 
mitted:in that connection. Krishna Das Boy v: Gollector of 








Pabna 164 
MÀ -First Court's Maca amed on appeal—SanctionCrimt- 
nal Procedure Code, sec. 476; e Sanction for prosecution | se "T 569 








—Pnubiic charity —Scheme, alteration of-— ounmitise, appointment of." 
` Where, ira suit for administration of a public charity, a scheme has been framed 
by the District Judge and confirmed by the High Court, the High Court alone can 
alter the scheme, but the District Judge can give directlons to secure compliance 
with the scheme. . 
Method of control of the High Priest of a public temple send; Umesh- - . 
ananda Dut Jha v. Sir Havaneswar - Prosad Singh se 440 
—— —Suit, institution of —Contract—Cause of action—Notice of demand 
,, —Debtors called upon to pay at different place—Civil Procedure Code (det V af 
` 1908), Sec. 20-—Indian Contract Act (IX of 1872), Secs. 49, 50. : 
Thé jurisdiction of a Court to entertain a suit on a Aatchitia, the patties to. . 
which were residents of a place within the jurisdiction, at the time of . |” 
the execution, and the considération for which was advanced at that . 
place, is not ousted by the fact thal in the notice of demand the debtors . 
were called upon to pay the money at another place outside the jurisdic- ee 
tion, To such a case, sections 49 and 50 of the Indian Contract Ac ` : 
were not applicable. The money was pfesumahly tepayable at the place 
where it was advanced’ and where both the parties resided at the time of 
the transaction” fjallendra Nath moons joe ». Bani Sundar 
Ghosh "t en 29 
——— , bar of— Mesue profits, ikea of ET OE fer Divminal af 
—Second application for assessment, if maintains We. 
An application for assessment of mesne profits is an, application in the suil, 
Where the Court on being invited to adjudicate upon the question of the amount of 
mesne profits recoverable by the plaintiff from the defendant, took steps to ascertain 
the amount, but could not determine the sum, because of laches of the plaintiff and 
recorded an order to the effect that “the Commissioner be directed to return tho com- 
mission and the case be dismissed for default on behalf of the plaintiff " i 
Held, that the dismissal of the case was equivalent to a dismissal of the 
claim for mesne profits and a fresh application in the same ‘matter: was not 








admissible, Upendra Chandra Singh v. Sakhi Chand- M LEE. 

Karta, if agent~Joint Mitakshara family--Person authorised to act —Ben. i 

, gal Tenancy Act, sec. 183; soe Ront, assessment of 427 

ooch tribe of Nowgong in Met Hd ss Hida las dede C 
tance ses " 


Land Acquisition Act, we. to—' Owns Application fer reference to civil 
Court, when fo bé made-—Application not Aled within time Kxed by Deputy Collector. 
The word." owner” includes any of the persons IBterénted in the land acquired. 

A proprietor, sub-proprietor, mortgagee, tenant or sub-thmaint i t are all owners for the 

purposes ‘of section 49 of the Act. 
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Land Aoquisition Aot— Contd.) A 
Under the first proviso ta4section 49 of the Act, it is open to the owner to. 
make a substantive application for a reference to the civi] Court at 
sometime before the award Is actually made, and so an application, filed > 
not within the time fixed by the Deputy Collector for claims to be put 
in, but before the actual award was made, should be given effect to. 
Krishna Das Boy + Collector of Pabna i 165 
ee — ———— ——, Secs. 53, Sa dA see Appeal, right 


On fie ues eon S 
Collects- tend Kanlaon Act, Sox 49—Refusing to - 


make reference to civil Rob LE Court's power to revise ordog; sse, 
Jurisdiction. — ... Sis EE" ers. 168 
Tend held by under-raiyat, if holding, ate Salo ski 599 


Landlord and Putnidar—Acquisitiou of part of dude no^ abate: 
ment of—Chance of putni coming to an end, if can be valued; see Com- 











pensation money, apportionment of >r - - 209 
————- —— Acquisition of part d Juhi —Rent, no aie 
ment of ; ses Compensation money, apportionment of — we ie "c 3il 


Landlord and tenant— Relation’, how created—Rent Recovery Act (X of 185g)— 
sec. 23 cl. (1)—S nit to get Kabuliat from tenure. holder —Tenure-holder- Prisumption 
—Applicability to tenants, before 1882. 


The question whether A became a tenant on the execution of the Aadwuliat by B, 
depends on the intention of the parties to the Aeduliat. If the landlord knew that ho 
was letting the land to both, but took the Ja5u//d4 in the name of B alone merely for 
the sake of convenience, then the relation of landlord and tenant was constituted be- 
tween him and A. But if the landlord knew nothing of the arrangements that B and 
A had made between themselves and believed himself to be contracting with B only, 
then the arrangements could not bind him in any way and would not create any rela- 
tlon between him and A. To ascertain the intention and knowledge of the party, 
thelr conduct is to be looked to. The knowledge acquired by the landlord after the 
contract that B had allowed A an Interest i in the tenancy, did not amount to a novatión 
of the contract x 


A suit to get a Aaduliat for a term of years against a tenure-holder is maintainable 
under section 23, cl (1) of the Rent Recovery Act. ni - 


The presumption referred to in section 5 of the Bengal Tenancy Act, v/s, that: 
lf a man holds more than 100 bighas, he must be supposed prima facis 
to be a tenure-holder, is not applicable to occupancy raiyats who ac- 
quired their right before the Act came into force, But when the ques- 
tion was whether a tenant was or was nct a ralyat under the old law, 
the general principle embodied in section 5 of the Bengal Tenancy Ac 
was applied, the exact standard of 100 bighas was not adhered to, 
Sarat Chandra Roy Chowdhury v. Ratubuddin Mandal 271 








€ —À , relation of, how created; see Landlord and tenant =. 271 
Landlord's interest, ceasing o£, at tho tlme of suit, if landlord—Bengal - : 
Tenancy Act, Schedule III, Art. a(P) ; see Rent, sult for et eco 360 
Law, question of—Elementary materials for arriving at conclusion not set out ` 
in the judgment; see Concurrent findings of fact  ... eÓ 613 
Lease Dwelling purpose—Substantial structure— Renewal cn if appro 
priate, see Ejectment, action in T T 217 





construction cfAm ipuity in Blane how netted ite Ried aint 
anion in 9. PII bbs „ab ees um i 217 
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Lease—( Conti.) =. 2 é 
—— — , Option, exercise of—Renewal of NONE EET for il Fehon 
 xpréseed  Covendot enforced In whose favour; are Ejectment, action in ... 217 
~—-—for terms, if can confer on lessee an option of renewal ; we Ejectment, : 
action in - 217 
————Íor term of venta cHynolhention a bus nen dt adii: sen cet. 
. mum amount-—Subsequent mortgagees—Notice; see Priority ... . . «e — 401 


Notice for enhancement of rent—Constraction. 

A landlord served a notice upon bis tenant in the following terms “ Whereas two 
almirahs and three shops are in your tenancy and the rent for the same has been pald 
up to Bhadro 1317, and as in respect of this, some persons offer Rs. 27 a month, you 
are therefore infotmed by this notice that if from the ist Aswin 1318 you want to 
keep the shops and the almirahs in lease, you shall have to pay Rs. 27 a month” r 
Held, that the notice was not sufficient either to terminate the tenancy or to 

enhance the rent. Sakhi Chand v. Ram/Ohantira Marwari 561 


Lesses entitled to renewal of lease on original term, if can refuse renewal 








on different conditions, se Ejectment, action in ... 217. 
ready «nd willing to accept renewal on proper terms, boston a 


ee Ejectment, action in se is en e - 217 


Lessor's power to re-settlement on expiry of Gnd Covent for tenewal 
—Prior settlement— Renewal of lease at enhanced rent—Peaceful posses- 


sion-—Sanction for building; see Ejectment, action In vis " 217 
Letters Patent for the High Court, a Sec. 10—Reasonable cause ; l 
ave Professional misconduct ie aah m 634° 


Limitation——Adeerse PLUR NAT. lease by shebait—Grant net beneficial, 
~ A sult by a sÁebait for recovery of possession of land covered by a permanent 
lease, granted by his predecessor in interest without any legal necessity, ‘and not for 
the benefit of the endowment, is barred by limitation, if brought more than 12 years 





after the grant. 

' Each succeeding shedait does not acquire a fresh start for the purpose of ^ 
limitation. Madhu Sudan Mandal s. Radhika Prosad Das  .. 49 
—— —Rent, assessment st = Desuty Collector asseming rent—Civil 

Coart , see Estates Partition Act, sec. 89 .., ooo ves ji gi 


Limitation Apt, (1877), section 5—Memorandum of appeal—Decree; copy 
of, non-filing of—Civil Procedure Code (1882), sections $41, 590, sse- 
Appeal ens TT t.. Sas "IT! TP 1:6 
, Sch. II, Art. 42—Time, running of—Injunction wrongly 
obtained-—Suit, dismissal of—-Sult, when filed—Application under section 
497 ofthe Code of Civil Procedure (1882), treated as sult; see Damages, 
sult for ers one 34 
— ——, Sch. H, Arts. Bg, jc Panelbar wait by, against arahi s 
legal representatives—~Contract, not in writing cae see Account, 











sult for ere! see d oon 288 
— (1968) Section 5, applicability i ate Discretion m 366 

, Section 5—Discretion— High .Court—Memorandum of 
appeal arae to District Judge ; are Jurisdiction ugi *77 


‘section 18—Fraud— Judgment-debtor . prevented roti 
. exercise of tight—Clvil Procedure Code (1908) O.a1 R. 423; ase aid 
adjustment of — ... nee i A 174 
See iius , section 18—Fraud dc and subsequent to execution 
sale; ser Baeu sale se oie be T et 58i 
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Limitation Aot—(Contd.) 
——, Scb I Art i a and agens represañtatives ; - rte 
* Account; suit for ` a "T " 383 
, Sch. I ic 144—E)ectment suit dors Tenant in hiie E g 

stead land undet poe. see Adverse’ possession ... Ue . 2202 
Madras Appellate Side Rules, Rule 95—Vakil's responslbility ; see Pro- E 

fessional misconduct -— yas f ec 634 
mei teninds and annuity a out of fund , a between ; l 

, Attachment m os 354 
Manager of Court of Wards, if compellable to pay money into Court, month , 

by month—Decree-Rolder ; ee Attachment vee ess ii 454 
Material, irregularity—Sale In contravention of terms of TUNE ses Exocu- . 

tion sale nae oth ven 587 
—im—e— lost, damages for—Damages, measure of Panty prevented Bou 

doing, work ; see Damages, sult for. ... e, T€ 34 


Memorandum of appeal—Decree, copy o£,' nod- ihag iskisa gura. 
tion of, on ene fact--Civil Procedure: Code, O. 41 R. 1(1); > > - 
«ee Appeal tote tas ^ 133 
UN Sor of aenta bf—Civil Procedure " -,. 
Code (1882), sections 511, S DN A ‘Act (1877) ji ser 
. Appeal 7 du s we 116 
it ome ———À out fee, if to be "— sult for, and, 3, ^ 
,; mesne profits—Appeal fully valued—Smaller amount decreed for mesne  ,. -— 
. profits; ase Court-feo 25 iis e!) 048564. 


teenie 




















— , assessment of—Application Ín sut; see Jariédiction, b der of 3 
-—, — Court took steps to ascertain the amount—Plain- 
“tis che Dismissal of case, meaning of—Fresh application, if admis- ' 
sible; see Jurisdiction, bar of Sade - 
——  ——— Exeeuiion sale, setting aside of Civil Bealo Cods 
(Act V of 1908), sec. 144—Restitution—Court’s inherent power—-New substant. 


"o tite righi—Precedure, convenient. ca 
In execution of, a rent decree obtained by the landlord against his lenante 

holding, which was a non-transferable occupancy holding, was purchased by the decreo- 

holder himself, On the application of the appellant, who was a transferee 

of g portion of the holding and who was not made a party to the rent suit,, the execu- 

tlon sale was sot aside. The appellant on recovering possession of the property, applied 

for recovéry of mesne profits for the period that he was out of possession, under secs 

tion 144 of the Code of Civil Procedure as also under the inherent power of the Court i 
Held, that the application was not maintainable. P 
Quaere, whether the case fell within section 144 of the Code of Civil Procedures 
Neither section 144 of the Code of Civil Procedure nor the inh*rent 

power of the Court conferred any new substantive rights; they merely provided 

a more convenient procedure. Safaraddi s. Durga Prosad San . ... 84 

— — — Goderwn —A saesa ment, prince Mene Jer which 





.. profits | may be ) «covered. 

^ The measure of compensation a decree- holder can claim as mesne profits, 
is the annual income from the property during the time the defendant withheld 
possemsiqn: and the, income is to be measured by the value of the use of the 
property, not by what the defendant received or might have obtained by the busi- 
ness he carried on in the premises. He is entitled to mesne profits up to the’ date 
, When the judgment-debtor relinquished possession dud mot up to the date of 
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Mesne Puce af —(Contd.) 
applying for delivery of possession, Kamini Kumar Boy | 7 Krishna ` E 
Chandra 








Saha. Sr 93 
Mèsi pronta Ed and value of the da 
exoeeding Rs. 14,000 —suit, valuation of-—Appeal, where lies; ses Jurisdiction... —— 77 
Migration—Succession—F p relation—Laws and customs; aes Pre. 
sumption ve nae - 3ax 


Mining rights—Zemin iar por Putnidar—Puini ee before 1883— Putnidar, 
(rr df entitled to work mines. 

A puini loase was granted to ilenan befara the "— of the Transfer af 
Property Act. The lease gave the pafnidar all the rights previously exercised by the 
remiindar. It declared the #utnidar to be entitled to hold and enjoy, as owner of the 
putni taluk, all the lands of the mehal, cultivated and uncultivated, and then it pro- 
ceeded to specify certain rights connected with the enjoyment of that property, cons’ 
cluding with the expression “ e£ cetera " and then followed the words darobust sewin- 
dari hakook (all zemindarl rights whatsoever). There was no reservation in respect of 
mineral rights, &c. except certain insignificant rights such as the.right of cutting down 
fruit trees ; 

Held, that the mining rights were granted with the bulni to the putmidar. 

The zemindar divested himself of all zemindari rights with the exception, of | 
some very insignificant rights which were- specially reserved. Nawab für 
Al Quader Syed Hossein F Mirxs Bahadur + Raj - 
Jogendra Marain Boy v g 


Misdesoription—Rerenuc sale, effect p sadlonion- epum; 

` . $e Revenue sale sas TE . 524. 

Miütakshara father, decree MORET not Immoral ; tee Ancestral 
property, liability of id ote - T ec Bs 

Money recovered under decree, if can be recovered In a fresh ie | 
valid and subsisting; see Sult, maintainability o£ . ‘aes e. 427 


Mortgage—Axecution by guardian—Guardians and Wards Act, Secs. 29 and 30— 
Permission to mortgage not obtained from District $ndge—Mortgage, void or soid: 
'oable— Execution, not expressly for infants, if and when may be construed on 

- behalf of infants. i 

A mortgage executed by a guardian appointed under the Guardians and Wards 
Act without the permission ef the Court is not absolutely void, but is only voidable, 

- A mortgage bond, executed by the mother, who was appointed jmardian of her 
infant sons under the Act, thougn not expresely for her minor sons, may upon à con- 
struction of the bond as a whole, be regarded as executed by her, on behalf of her 
minor sons, If the provisions make it clear that she in fact did so execute it. A stato 
ment in the bond that she would make over the permission granted by the District 
Judge to the mortgagee makes the point. clear. 

It is not necessary for a person Ín the position of the defendants, to bring an action 
to set aside the transaction and that it is sufficient if he declares his will to rescind, 
by way of defence, when an action is brought to enforce the mortgage against him. 

A person In the position of the defendant cannot gyoid the mortgage without 

restoring the benefit which he had received under the mortgage and _ 
that the said equitable doctrine applies not only when he as a plaintiff a 
seeks a declaration that the mortgage is not binding, but also when he 
is a defendant in an action upon the mortgage. Hem ande 
Sarkar o. Lalit Mohan Kar =: 537 
Execution sale -Confirmation of sale—Title of Pree ere wa arises— 
— Purchaser's liability fer Gosernman( revenus—-Merigagee-purcheser—Sale, efect 
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Mortgage— Contd.) 
on mortigage—Revenue sule—Bengal Land Revenue Sales Act (XI of 859), 
atc. 54— Encumbrauoe. 

On March 19th, the respondent, a mortgagee-decres-holder; TTE at - &- sale ia 
execution of the decree, the mortgaged property consisting of a certain share in four 
out of 71 villages of an estate. On March 28th, the March instalment of^ the Govern 
ment revenue on the whole estate fell “into arrears. On April asrd, the respondent 
obtained a certificate confirming the sale. The appellant subsequently purchased the 
whole -estate ata sale for arrears of revenue and thereafter brought the sult agalost the 
respondent to recover possession of the share purchased-by him (the respondent). 

Held, that (1) the ownership of the property in suit passed to the respondent on 
the date of the sale, and if there had been accretions to the property between that date 
and the date of confirmation, such accretions would have become the property of the 
respondent and any obligations which arose between the same period would be 
transferred to him , 

(a) the property which fell into arrears of revenue on March 23th and became 
liable to subsequent sule, was the property ín fact and in law of the iiaii and of 
no one else ; 

(3) the mortgage became extinct and lost in the respondent's. overriding Fight 
when he became tha complete owner of the property in sult, and the appellant bought 
the same at the revenue sale free of any encumbrance within the meaning of sections 54 
af the Bengal Land Revenue Sales Act. 

(4) the appellant was entitled to the property in suit gaa possession thereof, 

Bhawani Kumar v. Mathura Prasad re 606 
—— —— Immovable property situate outside Chota Nagpur—Disqualifed pon a es 
Chota Nagpur Encaumbered Estates Act (VI of (876, B. C.), scope ae 
^ — Mlity —Adminisiration suit, 
^ ‘The Chota Nagpar Estates Act has no application to land outside Chota ":agpün 
and the privilege enjoyed by a mortgagee from the'disqualified proprietor in respect of 
such land to enforce his rights in a Court of ordinary civil jurisdiction, has not been ^ 
abrogated or struck at by any of the provisions of the statute. 
' "The scope of the above Act is limited by political and administrative — 
which underlie lt. The effect of the Act is to confer special privileges upon a parti- 
cular class of persons, who are described as holders of land in. Chota Nagpur. One of 
the privileges is that the question of liability for their debts and the mode of their satis- 
faction are determined not by the regular Court but by the Manager. A statute of this 
description, which abridges the jurisdiction of the élvil Courts, must be strictly construed. 

The Chota Nagpur Encumbered Estates Act creates a short of administra- 

tion of immovable estate of the debtors in some respects resembling that 

pursued in an administration suit, but with this material difference that 

whereas in an administration suit, the satisfaction of the claims of the 

creditors is primarily in view, in proceedings under the Act, the pro- 

tection of the debtor and the preservation of his estate as far as practi- 

cable in spite of its encumbered condition, is the main solicitude of the 

authorities concerued. Bhicha Ram Sahu». Bishambhar Nath 
—— —— Me:nbers of Mitakshara family—-Father, por gf, «s pu 
* — ad litem, salidity of—Novation of contract—Senthal Perganas Seiilement Regu- 
lation (II of 1872,) Sec. is i interest PECES KW SCIRE fe bay 

_ interest or damages. 

A moctgagor is bound by the doctrine of estappel not to question the title of the 
mortgagee. It is not open to him to contend that the interest which he professed to 

transfer to the mortgagee, could not validly be transferred to the latter; s 
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Mortguge—(Contd.) ; | 

A minor son of the mortgagor who was governed by the Mitakshara School of 
Hindu Law was no party to the mortgage, but was joined a3 defendant in the mort- 
gage suit ; it was ruled that his father, one of the executants of the mortgage deed, 
sbould nice act as his guardian-ad litem. 

An original contract is discharged when satisfaction has been entered upon the 
original bond. If the discharge has been entered, the presumption is that the old 
contract has ceased to exist and the new contract has been substituted In its place. 

To effect a novation pursuant to an agreement to accept a new contract, the con. 
tract which is substituted must be one capable of enforcement in law. - 

Where, although no cash payment was made, an endorsement was made on the 
mortgage security to the effect that interest had been paid and a rokka was taker 
by the mortgagee for the precise sum and was included in a subsequent mortgage: 

Held, that under section 6 of the Sonthal Perganms Settlement Regulation, the 
rokka amount should be excluded from the subsequent mortgage and the endorsement 
on the mortgage bond should be ignored. 

If the debtor voluntarily agroes to pay interest or damages upon sums used 

or retained, It is not open to him to contend later that the agreement to 
pay such interest or damages, was without consideration. ere 





Saha v. Dhiku Singh á 264. 
, avoidance of—Execation Bs guardian—Ward on sttalning 
majority, if and when can avoid; see Mortgage — ... i ES 537 


—— bond— Mortgage PEE NR interested not made party—Second 

sult on mortgage bond against proper partles; see Suit, maintainability of... ' 38 
, production of, by mortgagor, with endorsement of payment— i 
Evidence Act, Sec. 114—Morigageo to prove existence of debt; are Pro- 








* sumption ` “ 6a9 
— by aati without Courts panion effect of Guardian dopolni 
by the Court; ses Mortgage m eg e 537 


Mortgage decres—Decres directing sale and personal lability Second personal 
decree, if can be passed—Transfer of Property Act (IV of 1854), Sec. go, decree 
under, when can be passed. ' 

- Amottgago decree which was not merely a decree for sale ‘but also a personal 

decree against the mortgagor in the event of non-satisfaction of the mortgage dues 

by sale of the mortgage properties, was not in strict conformity with the provisions of 
the Transfer of Property Act. : 
- A proceeding under section go of the Transfer of Property Act is a preeseding In 

a pending sult for a supplementary decree. - 


A decree passed under section 90 of the Transfer of Property Act against infants, 
whose proposed guardian did' not accept the office though duly served with notice, 
, and no effective steps were thereafter taken for their representation, was absolutely 
null and vold. 

Three essential elements must be established before a decree under section 9o of 
the Transfer of Property Act can be obtained, namely, frst, that though there has 
been a decree for sale and the mortgage property has been exhausted thereunder, 
the sale proceeds have proved insufficient to pay the amount dus to the plaintiff; 
secondly, that the balance is legally recoverable from the mortgagor otherwise than 
out of the property sold; and, thirdly, that a personal decree has no previously 
been made. . 

If the mortgagee decree-holder had obtained a personal decree against the 
judgment-debtor, he could not subeequently invite the Court to repeat 
the operation already performed and thus obtaln a second personal 

ĮI 
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Mortgage deoree—(Conia.) 
decree against the bos Dinabandhu Nandi ». Mashuda 
Khatun  .. _ 38 
—— ~——_—~fleed, valifity T Tonie of Property Ac »ec. so Witvexees 


to deed not present at executlon—Acknowledgment by executant; ses 





Attestation sie vd .. 596 
lien, extinction shu crease ETR purchaser Beni : 

Land Revenue Sales Act, sec 54; ses Mortgage s: e 606 
security, when extinguishes; see Suit to recover money T 156 
Mortgagee relinquishing part of security, effect of; sse Priority m 401 


Mukhtear, if can sign pleadings. 

' A written statement as also a plaint may be presented or tendered by a, 
Mukhtear but neither can be signed by him. sale Hosgein v. 
Biseswar Sanyal  .- e 3878 

Multifariousness—Plainttf: desine title from diferent sources Reel cause of 

action, common to all 

A suit by the plaintiffs who derive their titles from different sources, e. s. 
some by inheritance, some by purchase, but who between them are en- 
titled to a sixteen anna share of the property, against the defendants ` 

- who were keeping them out of possession of the property, for ej&ctment, 
is not bad fog multifarionsness, though they stated in the plaint that 
their cause of action: was a certain order made in criminal proceedings, 
which applied to some only of the plaintiffs, the real canse of action 
being found from other allegations In the plaint to be common to all 
of them, dires y a PHreuoTenatd Bay 
Chaudhuri . "m I 


Non on-payment or E of payment of rent, ses TERN posses- 


sion ds ..202 























Won-transferable. bodie Paredes. of porhon, dn of—Decree for 
rent, if and when can be questioned by such pucr raud, see ou 
maintainability of Sie - 139 
——— Pintos, fight se Non cesosaltión by land- 
_ lord—Decree for rent, i£ and when can be dd by such Me LN 
Fraud; see Suit, maintainability of 141 
————— Right of purchaser of a paito to apply x 
under section 144 of the Code of Civil Progen ne meetin sale, oe £ 
aside of; see Mesne profits . E T - 83 
Motloe—Transferees, members of joint Hindu Famlly—Service, M T ree 
ase Specific performance st ID ja aii 119 
— — ——P,non-service of, effect o(—Notice to Goseraiisdt i necessary— | 
Record, cancellation of ; see Central Provinces Land Revenue Act, 
section 84 - T “a T 28 
for enhancement of ee fare sre Lease ids S 0 561 
to Government, if necessary— Notice, non-service of, effect of; me 
Central Provinces Land Revenue Act, section 84 ave 28 





to quit—Tenancy not governed by Transfer of Property Act—-Bengati 

Calendar, tix months’ notice under, if suficient—Tenancy, permanency of—Pre- 

*sumplion— Relevancy. 

In the case of a tenancy not governed by the Transfer of Property Act, a six 
months’ notice calculated according to the Bengali Calendar is sufficient to terminate 
the tenancy in the mofussil, the tenancy being regulated according to the Bengali 

i 


4 


Vor. XVI ' INDEX OF CASES. 404 


Motioe to quit—(Contt.) 
Long possession of a tenant, succession and transfer may give rise to the inferences 


that a holding is a permanent one. 
A sale certificate which was the origin of the desndanba- title and which 
expressly declared that the holding was a maxurasi one would be a relevant 
fact, although the plaintif was no party to the suit in which the sale certifi- 
cate was obtained ss having takeo place in the transaction by which the- 
transfer was effected. Haridas aon * Upendra Narain . 
Shaha T ^ 74 
Tenint folding over, ae of—Chota Nagoor kadad l 
and Tenant Procedure Act, section 88—Tenant to collect rent from part of 





holding ; sæ Ejectment, sujt for LL e. 00 
Novation of contract—Agreement for new rad Substituted contract, - 
nature of ; see Mortgage ive es 7264 


Oral Herm to grant EETA petition MEUM 
decree— Non-transferable occupancy holding, purchase of; see Admissi- 











bility ... T et ss is en afi 71 
Order absolute—Court's duty—Payment, allegation of—Intervening period- - 

between decree wisi and order absolute ; see Adjustment out of Court pes 169 
——— for attichment before judgment, we long subsists ; j see Attachment 

before judgment 86 
———-~ for withdrawal of site couts powa ial Procedure Code, O. " 

R. 1 Sub- R. (a) , see Sult, withdrawal of js = 103 

in essence a decree-——-Appoal, if lies; sve Jurisdiction T 77 
in execution of decree—Suit of the nature cognizable in Small Cause 

Court; ses Second appeal -» 96 

' Other sufficient grounds’—Civil Procedure Code, O, d R. 1 Sub- 

R. (2); see Suit, withdrawal of ^ <a 103 
Owner, what it includes ; see Land Acquisition Act, Section TM - ae 7165 
Ownership, when passes—Auction-purchaser—Obligation ; see Mus. S. 606 
Paroel ofland—Holding—Bengal Tenancy Act, Section 3 (9; ; to iis ' 

, enhancement of : 9 

~————— share in—Holding -Benga Tenancy Act, Sete 3 i ; 

see Rent, enhancement of =: 9 
Pardanashin lady—Deed ; see Burden of rol ay, “x 613 
Parties, if can appeal as of right , see Appeal, right of i 245 
—— ——, necessary or proper, distinclion between; sss Bengal Tenancy Act, 

section 104H e T ese 385 


Partnership, debt dus EE by RT eee in whose favour 
release executed, if can sue—Transfer of lacie Act, section 140 ; sew S 


maintainability of ise is 436 
Party—Declaration as to status—Suit under Benga Tenancy Act, Sec. 
104H, Sub-cl. (4)— Tenant ; see Court-foe x 384 


—— ——, adding of-—Court’s power to add suo motu before filing of written shatement— 
Declaratory suit—Record of Rights—-Wrong entry—Person interested. 

In a suit for declaration that the plaintiff should have been entered as a raiyat 
instead of a tenure-holder in the Record of Rights, the Court suo motin before ethe 
fling of the written statement and without any objection from the defendant, added, 
in the interesis of justice and to prevent a multiplicity of suits, persons who were 
recordedin the Record of Rights a» ralyats of the land under the plaintiff ds tohure- ° 
holder, though the plaintiff alleged that (hey were tenants at will, paylog reat 
in kind : 
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Party (Conté.) 


Held, that as the status of the tenants depended on the plaintiffs statys, the 
tenants who were added, were vitally interested in the Record of Rights. 

Held also, that the order, though irregular, should not be set aside as it did s 
not prejudice the plaintiff. si cal iod The dabo: 

- State for India ees 2. 4981 

— —, necessary, defendants, when; T Tamy Act, Sec. 44H ae 
Paternal uncle's daughter's son—Great-grandson of great-great-grand- 

father ; see Hindu law—Succession T 342 
Pay ment—Oontract Act, Secs. 69, os Mertrapes dates: boldér saying . 

under section 310A of the Code of Civil Procedure; see Sult to recover 








money T cia js dd FT si, 190 
allegation of—Order absolute—Court’s duty—Intervening period. 

t. between decree nisi and order absolute; ase Adjustment out of Court 2S. 169 
, subsequent to order abenlate=-Civil Procedure Code (188a), ] 

section 258; see Adjustment out of Court | T ie OW 169 

Penal Code, Sec. 34, essence of; ses Private dicie , m 440 

——, Secs. 99, 100— Private defence, right of ; sew Private ia .. 440 

mme Sec. 211, construction of; ses Revision 453 


Permanency, presumption of— Lease for dwelling Juhos aT Noties. 

A tenancy granted for dwelling purposes cannot be presumed to be, permanent, 
simply because rent was not enhanced for 24 years and the tenant was allowed to 
plant fruit trees on a part of the holding. In order to raise a presumption, it must be 
shown that the origin of the tenancy was unknown, that there was succession from 
father to son, that thcre was transfer and thatthe transfer was recognised by the 
landlord, 

When a T commenced on the 13th April, 188a and a notice calling upon the 
tenant to quit the land within 14th April 1906, was served on the 24th August 1905: 

Held, that was a reasonable notice within the meaning of the rule recog- 
nised in PrateS Narain v. Harihar. Beimala ia . Shiba 


Sundari Chowdhuri ii i - M 26 
Permanent transferable AE of a inb RES E -n 
sale, satting aside of; ses Ront, suit foe .. . B ae 89 


Perpetual renewal—Construction—Burden of proof ; see Ejectment, action in ` *-217 
Person, nota proprietor, paying arrears of revenue, remedy of; sre none 


maintainability of eat ~ 148 
— —— attaching before TE MS if can apply Proci Code, O. a 
R go; sew Execution sale, setting aside of T 566 


‘Person qualified to vote ’—Person authorised to vote for —" 
Rules 2 and 8 of Election Rules—Bengal aape Act, Sec, 57; ses Com- 


missioner, election of, eligibility to v - T aia 
‘Person, who is dead or.cannot be found —Premption Combo 

ration ; see Evidentiary value - 24. 
Personal decree, oum eee mortgagor, if can be passed ; ser Morten f 

docree e T T 318 
Persons — to ee Seer ee Act, Sec. 188 Karts, if um 

sse Rent, assessment of T 427 


- Bengal Taai Act, Sec. 188—Suit by some 
of the mambers of joint family—Joint Mitekshara family—-Suit for assess- 
ment of rent for excess land, see Rent, assessment of 8 e 427 


Pleadings, presentstlon of ; ses Mukhtear, If can sign plea. =. e 578 
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Polioe report, production of—Bona fide proceedings under section 110 of the |. - 
Code of Criminal Procedure ; ase YS for good behaviour from habi- 
tual offenders e 7 m 467 
Power to appoint an TS AEN to Hindu lady—Legatee to remain in 
occupation “just like myself" and appoint an “helr "—Exstate, ue of, 


taken—Power to appoint an heir; see Hindu iaw—Wili m 47 
Power-of-Attorney, construction of—Agreement to sell property- Author 

ising execution of sale-deed ; sae Specific performance 5 ^. II9 
Presumption—Bengal! Tenancy Act, Sec. 5—-Applicabllity to tenants B 

fore 1882; ses Landlord and tenant T T 2 271 





Evidence Act (I of 1873), Sec. iriiria of roof — Mortgage 
auii—Production by defendant af bond with endorsement of nde 
Decision cannot be founded on suspicíon. 


In view of the presumption under section 114 of the Indian Evidence Act, the pro- 
duction by the defendant of the mortgage bond, on which the sult is based, with tho 
endorsement of payment, casts on the plaintiff the burden of establishing the affirma- 
tive proposition that the debt is still outstanding, in other words, of showing that the 
bond came iu the defendant's possession by dishonest means and that the signature to 
the endorsement was either a forgery or, in the case the endorsement is signed by an 
agent, unauthorised. 

It is a settled . principle that suspicion, though a ground for scrutiny cannot be 
made the foundation of a decision. Chaudhri Mohammad 
Mehdi Hasan Khan v. Sri Mandir Das, Sri Mandir 








Das » Chaudhri Mohammad Mehdi Hasan Khan . o 629 

— Famabandi a RR entries—Corroboration; see Evi- 
dentiary value een woe se oon t». i wee 24 

; Rent, fixity of —Rent enhanced on one occasion ; ses Tenancy, 
nature of se es sea i 323 





Consec Famil) niece: and PAET SE T 
Where the ancestor of the plalntiffs migrated from Qudh to Bengal, the pre- 
sumption is that he carried with him the laws and customs as to succes- 
sion and family relation prevailing in the province from which he came. 
This presumption might have been rebutted by proof that the family has 
adopted the law and usages of the place to which it has migrated 





Kulada Prosad Pandey v. Haripada Chattopadhyay =. 31 
—À Tenancy, permanency oí—Long possession, succession and 
transfer; ses Notice to quit T e 74 


Tenure-holder—Reclamation ste cc Gaginal giant not forth- 
coming—~-Bengal Tenancy Act, Sec. 5, Sub-sec. + (S)— Rent, i of, see 
Tenancy, nature of — 

how rebutod Mignon  Succesion— Family relation— 

Laws and customs; ses Presumption en 


342 
; 311 
Principal and ayent’s legal representatives—Suit eS accounts, for account 
papers and money found due on account; see Account, sult for ucc g88 
238a 
e. 
282 





Agent's negligence, misconduct, 

misfeasance and malfeasance—Principal’s remedy ; see Account, suit for 

——— ———— — — Limitation Act, Sch. I, Art. 89; 

eee Account, suit for V i dixe vis 

-——, suit by, against agent's logal EERE E E A ACT, 

Sch, II, Arts. 89, 115—Contract, not in ipu di EA sse Account, 
suit for "T — se 0 2388 
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Priority—Transfer of Property Act (1882), Secs. 79, 80—Prior and Subsequent 
mori gagess—Maxinium assount—Release of part of security, effect of. 

Under section 79 ofthe Transfer of Property Act, two elements have to be 
considered ; first, whether the subsequent mortgagee took with notice of the prior 
mOrtgage, and, secondly, whether the prior mortgage expresses the maximum sum 
secured thereby. 

Where a deed, after stating that a lease had been granted for aterm of 9 years 
upon an annual rental of Rs. 12,125 and that the proprietors leseors wanted reliable 
security for the payment of the annual rent, recited that the lessees hypothecated thelr 
properties for the payment of the annual rent and interest on defaulted instalments: 

Held, that the mortgage expressed the maximum to be secured thereby within the 
meaning of section 79 of the Transfer of Property Act and would have priority over 
a subsequent mortgages, if the latter took with notice 

If a mortgagee has relinquished a valuable property for an inadequate com- 

sideration, he cannot be permitted to throw the burden of the balance of 
the debt upon the remaining properties. Dalip Narayan Singh v 

Ohait Narayan Singh .. Uu 40l 

Morigage—Security for dus payment of seni Coubucise ris judicata— 
Puisne incumbrancer, if personally liable for morigage money. + 

A mortgagee making a further advance, shall not in respect of that advance acquire 
any priority as against an intermediate mortgages; the rule is subject to an exception 
that the intermediate mortgagee who has notice of the prior mortgage is postponed in 
respect of advances subsequently made on the security of that mortage, provided it 
exproeses the maximum to be secured thereby and that maximum is not exceeded. 

On the 28th September 1900, the mortgagors took a lease from the mortgagees of 
a certain property and executed a security bond, to secure the due performance by 
them of their engagement to pay rent. The two documents were registered on the 
11th October 1900. As the lessees defaulted in paying rent, the landlords sued to 
recover rent as also for the enforcement. of the security, and joined as defendants 
several persons, among them a mortgagee under a bond of the 1 ath October, 1900, on- 
the allegation that they had acquired an interest in tHe propertles given by the 
lesmecs by way of security. A decree was obtained on the 13th March, 1907, allowing 
the claim for priority by the landlords over the mortgage of the 12th October 1900: 

Held, that the security bond of the a&h September was not entitled to priority over 
the mortgage of the 12th October, as the pulsne incumbrancer had no notice of the prior 
mortgage except to the extent that the matter was res judicata by virtue of the decree 
of the 13th March, 1907 in respect of the sum then In controversy. . 

- A Court will not extend the doctrine of constructive res judicata beyond the 
. subject matter of the particular litigation. i 
A pulsne mortgages, as holder of a fragment of the equity of redemption, 

cannot be held personally responsible for the re-payment of the mortgage - 
debt which is primanly payable by the mortgagor. Dalip Narayan 
Singh v. Ohait Narayan Singh - 394 
Private defenoe—/ndiam Penal Code (Act XLV of 1860), secs 34, 09, 100, » 148, 
304— Onus of proof—Fatal assault. 

The right of private defence is a restricted right and section 100 of the Indian 

Pedal Code has to be read subject to the provisions of section 99. : 


Where the husband and other relations of d assaulted a man while he was in 
the very act of violating her: 


Held, that the case came within section 100 a» duni by section 99 of the Indian 
Penal Code. 
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Private defonos—(Contd.) i 

A person who was violating a girl was beaten by the PE inside her bed- 
room, but it did not appear what the nature of the injuries inflicted hy them was; 
he rushed out of the room and was beaten by ten men®on the corridor, aad was 
then beaten to death by a large number of man in the court-yard, but it could not 
be found upon the evidence that the appellants took part inthe assan]: upon the 
man aftes he had escaped from the room : 

_ Held, that the facts made out did not place on the appellants any burden of proof. 

That assuming that when one man takes away the life of another, the onus is on 
him to prove the circumstances which jy his act in law, the facts stated abore 
did not raise any question of onus, i 
The essence of section 34 of the Indian Penal Code, is common íntention, 

` asthe presence of a cbmmon object is requisite to establish a case under 

section 143 ofthe Indian Penal Code. Where, therefore, it could not be 

found upon the evidence that the appellants dealt the fatal blow or took 

part in the assault which resulted in death, they could not be held to be 

guilty by operation of section 34 ot seein 148 of the Indian Penal Macs 








Jhakri Chamar v. King-Hmperor 440 
Privy Counoll right of appeal to—Reference under Land Accion Act 
to two Judgés of High Court; see Appeal, right of e 245 
Proceedings, co tonibieutemaat of, after expiry of presoribed pu 
Award—Decree on award, if valid; see Arbitration - 573 
— —, stay of, when allowed ; we Execution, stay of se —— 4 . 8508 
NIIS, — ——Revenüe Court decroe— Civil Court; see T l 
tlon, temporary ... nee 555 








undec scion” 110 of the Code of Criminal Piscedure, 

not bona fide, how established ; see Security for good behaviour from habitual ` 

offenders T 467 
Professional aieia iir and Solicitors, Reaction of —Madras Appellate Side 
Rule No, 95—Suspension—Non-application of clients money received for a 
‘specific purposs—Duty of Vakil to’ Court, himself and client-—Proprictioes 
of legal procedure—Latters Patent for the High Court, Madras, ‘See. 10— 

^" Reasonable cause—Vahil's responsibility for his clerh’s letters, 

It is general function of the Bar and the solicitors that‘ they’ must, in the conduct 
of all suits entrusted to them, x ala with the Court In the or derly and pus. admi- 
nistration of justice. 

Under Rule 95 of the appellate side Rules of Madras, pleaders “ are responsible to 
the Registrar for all translations and printing charges incurred by him on thelr behalf ” 
under the Rules and to that extent a vakil must co-operate with the iiaii and with 
the Court under the Rules. 

On January 25, when appeal in which a vakil was engaged, was listed for the 
following day, the vakil personally knew that a certain sum of money paid by his 
client to his clerk for printing charges of the Court, was not paid to the Registrar and 
that his clerks were writing to the client letters containing a false narrative of what 
had been proceeding and constituting a fraudulent deception of the client. On Janu- 
ary 26, in the absence of the vakil, the appeal was dismissed for dafault. The vakil's 
explanation was that he reached the Court “a few minutes after this case had been 
called on and dismissed for default.” Two days later the’ vakil’s clerk wrote to, the 
client that the appeal “came on for hearing on the 26th instant, and was decided 
against us, that is the appeal was dismissed." 

Held, that (1) when the vakil arrived at the Court on the morning of the 26th 
January he was aware that he was bound, as a responsible vakil, in honour and in 
duty to his client, to himself, and to the Court, to explain that the appeal, which ould 


-—- 
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Professional—(Contd.) 07 

in the natural course be dismissed for want of payment of the printing dues, was 
exposed to that peril by regson of a circumstance for which he apologised publicly to 
the Court, and expressed his regret, and having made the mistake of nx appearing 
to discharge his duty of honour, a further course was open to him, and that was to 
wait until an Interval in any procedure of that Court, or tll the Court was about to 
adjourn, and instantly to make his honourable explanation, but he did not do sé: 

(2.) the vakil, who was honourably bound to disclose to his client the mishap 
that occurred on the 26th January, was guilty of the regrettable conduct of permitting 
a staff, who had previously been guilty of dsception, to continuo in correspondence 
with his client and his clerk's letter of the 28th January implied falsehoods: — ^ 

(3.) while there should be no Interference with the vakil’s acquittance by the High 
Court of his direct and personal fraud, he could not be acquitted of conduct, In the 
management of the appeal and of his client’s affairs which caused the procedure of 
the Court to be the very opposite of what all such procedure should be, namely, first, 
responsible, »ccwdly, orderly, and fhirdiy pure, and in all those respects there had 
been a violation of the properties which attached to legal procedure: 

(4-) there was reasonable cause for the High Court to act under section 10 | 
of the Lstters Patent and suspend the vakil from practice as a vgkil for 
a period of six months, and the High Court was justified both in the 
pronouncement and the extent of the tupega, In tho matter ` 
of G. Krishnsami Alyar  .. e o 634 
Pablic charity—Administration, suit ETT ‘alteration  of—Com- 

mittee, appointment of ; see Jurisdiction oe ee 431 
Puisne mortgages, if paoi liable for mortgage abe: see Priority e 394 
Purchaser in execution, status of—~Arrears of rent—Decroe for rent due 

. on different tenures; see Jagir tenure... IT iis 197 
Patni Regulation, secs. 3, 6; sev Comreal m money ou... e GOL 


Putnidar—Putn! granted before 1882—Putnidar, if entitled to work mines; 
see Mining right .. 





—— if entitled to work iiie Puts TE palora 1882; ate ’ 
Mining rights one vee vee oJ 
~, transferee VE E T In eee sherlsta— Title; see 
] Compensation money ase — 301, 
— — —, transferee olo Noa-fegiitrslign In Zemindar's shri, effect of: 
ses Compensation money + - T pi 
m, transíeree of—Transieree’s donis when perfected soe Compen- . 
' sation money =. Im en e). Jol 
Esin-gambling, if gaming; see Cotton uu. ide 210 


Halyab—Pernanent lease—Registration of Rom effect of — Bengal 
Tenancy Act, sec. 85, sub-sec. (2)-—Indian Registration Act (1877), sec. 49— 
Oral evidence of grant, If admisslble—Indian Eigene Act, sec. Q1; see 
Sub-loase mm ree "144 

Hateable duivintiun- Bonon, question oun Procedure Code (Act y of 1908), 

sec. 73—F wrisdiction, 
Under section 73 of the Code of Civil Procedure (1908), it is competent 

to the Court to investigate whether any of the decree-holders who clalm 

rateable distribution is a denamdar for the judgment-debtor or not. Waran 

Chand Bald ». Surendra Narain Singh .. Ra 

Reasonable cause—Letters Patent for the High Court, me sec. 10; 

^ see Professional misconduct 

— ngtice; see Permanency, presion of 


ae 
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Reclamation lease—Original grant not forthcoming—Rent, fixity (cf— - 
tenure-holder—Pr esumption—Bengal EL ain Sec. 5, sub-sec. (5); sae 

Tenancy, nature of ose e." gaa 
Record, cancellation. of— Notice to Gove nns if PE Tm non- 

service of, effect of ; ase Central Provinces and Land Revenue Act, sec, 83 28 
———, conoi- Dona fide mistake of one party—Bengal Tenancy Act,” 

sec. o8 A; see Rocord of Rights ote 339 
———- of Rights—Amendment—Setilement Officer's pear a Tenancy Ac 
(VIII of 1885), sec. 108A.—Mistake of parties. 

Section 108A of the Bengal Tenancy Act applies only to Revenue Officers specially 
empowered by the Local Government in that behalf. The section has a much wider 
scope than the correction of obvious errors or incidental slips in a Record of Rights. 
It entitles the Settlement officer to correct the record where there has been a bona fide 
mistake ; such mistake need not necessarily be the mistake of the Settlement Officer; it 
may very well be a mistake made by one of the parties concerned, Section 108A in 
substance authorises a Settlement Officer to reconsider the matter on the merits, 

Where a clerical or an arithmetical error is to be corrected the Settlement 7 
Officer has inherent power to do the needful. Baj Mohan Guha ». 


——————— — Wrong entry Declaratory S ‘Suit—Person icterited : S 
see Party, adding of - . 881 


Hoferenoe to Civil Court, aia for, when to be E E E 
not filed within time fixed ii Deputy Collector; see Land oor Act, 





sec. 49 ; T T 165 
Regulation [lI of f 187a, soc. 6 ts sa i es 0 264 
———— —— — VIII of 1793, secs. $4, S4 wee TN sis $4 296 

—— VIII of 1793, secs. 54, 53. ... te s iia 296 

VIII of 1819, seca. 5,6 m i» o æ 01 

-—— — VHI of 1819, secs. 63. .. e) 0 OI 
Belevanocy—Sale certificate—Mowrasi holding — Not parts dé suit; see 

Notice to quit... T e 0124 


Bemand order, propriety of--Single jigs of High Court pres appeal 
after remand to Division Bench—Division Bench, power of; see Jurisdiction asg 


Benowal clause in lease, what imports—Sanction of the lessor to the erec- 





tion of building ; see Ejectment, action in I 217 
clause, if C A ME E A, . 
structure; see Ejectment, action in vs Zn 217 


Bont, abatement 0/f-—Contract— Land kn cUli iil. for salons nega Ten- 
ancy Act (VIII of 1885), Sec. 5a, Cl. (b)—Abwab—Mokarrari ren? for fixed 
area—' Bhet and Begar’—‘ Total rani ’—Bengal Tenancy Act, section 74. 

Where remission of rent is claimed, not for land not found in the possession of 
the tenant, but for land which, though included in his tenure, he was obliged to leave 
uncultivated because he had to erect embankment to protect other land, and the remis- 
sion for land so left out is provided for In. the written contract, the claim does not 
come within the purview of section $2, clause (4) of the the Bengal Tenancy Act. 
The tenant prima facie entitled to remission of all the years for which the land had 
been so left uncultivated. Where rent was paid for the said land in full, down to*the 
period before the claim, and an alleged special promise to remit rent for the years 
for which rent had been paid in full, was not proved, the abatement was allowed in 
respect of the years for which rent was claimed. 

It was stated in a baduliat that the mobarrert or fixed rent for total asii aren 
15 drones was Rs. 360; an additional itemi under the heading of “Price of present 

13 
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Eent-—(Cond.) E i RI 
iud apad labos eibunied te Re 17-4 annas; under the heading of “Total 
rent,” was given Rs. dee made up of Rs. 360 and Rs, 17-4 as. Tho Aabwlia? 

also provided: “besides [ shall every year at the time of the Saradia (Durga) 

‘Puja give you four castrated goats as presents and shall supply you labour with- 

out wages for five days, which if I fail to do I shall have no objection to your reeling 

the sum of, Rs. 17-4 as., as the price of the said presents and labour in addition*to the 
amount of rent.” | 

Held, that the sum of Rs. 17-4 as., which was the money equivalent of the bket 

and begar or presents and labour, was in the nature of an imposition 
in addition to the actual rent within the meaning of section 74 of the 
Bengal Tenancy Act and was therefore illegal and the stipulation for 
the payment of the same was void Brikanta Pershad Hajari, 





v Irshad Ali Sarkar . 225 
———~, alteration of, suits for—Alteration of gree Bengal Tenancy Act, See ) 
188, applicability ; see Rent, assessment of 427 
, assessment of—+Civil Court, power of “Statutory duty not performed. E 
E to mistake of Court and parties, sse Estates Partition Act, Sec. 89 ... I9 





, assessment of-—Arcess land— Bengal Tenancy Act (VIII of 1885), Secs. 52, 
188, p—Foint family-—Swit'by some member —Maintainability—Person authorised 
to act-—-Karta, if ageni. i 
The provisions of section 188 of the Bengal Tenancy Act are applicable to suits 
for altecation of rent on alteration of area under section 5a 
A suit for assessment of rent for excess land instituted by some of the members of 
a joint Mitakshara family, cannot be considered as instituted by them as agents for 
other members, authorised to act on behalf of all the landlords within the meaning 
of section 188 of the Bengal Tenancy Act. ` 
Quasre: whether a member of a joint. Mitakshara family, even if he be the ^ 
head of the family, can be said to be an agent authorised on behalf of other 
members of the family within the meaning of section 188. flatiprosad 





Garga ». Radhanath Maity ... 427 
, assessment of, for excess land, by Settlement Officer — Proceedings i 
pending under Section 105 of the Bengal Tenancy Act—Declaratory suit, i 
set Suit, maintainability of .. 67 


» enhancement EAS RURAL District —Kabuliat ud RES 
. Act X of 1859 was in foree—Act VI of 1908 B C. in force at the tima of 
institution of suit— Rent Recovery Act (X of 1859), Sec. 17—Act VI of 1908, 
B. C., Sec. 26. 

Bya kabuliai executed on the a4th September, 1908, the rent previously payable 
by the defendant was enhanced, When the parties agreed to this enhancement of 
rent, Act X of 1859 was in force in Manbhum where the land was situated. Act VI 
of 1908 B. C. became law onthe rith November, 1903, and was subsequently ex- 
tended to that District on the a2nd December, 1909, from which date, accordingly, 
Act X of 1859 ceased to be applicable jn Manbhum. A suit was brought for rent on 
the basis of the ka5slia? on the 28th April, 1910: 

Held, that the agreement for enhancement of rent was valid in its inception and 
did not contravene any of the provisions of Act X of 1859; that section 26 of Act 
VI of 1908 B. C. did not iavalidate the contract for enhancement of rent validly made 
under Act X of 1859. 

Section 17 of Act X of 1859 does not affect contractual E EE of rent. 
Section 26 of Act VI of 1908 B. C. was intended to save enhancements effec- 

ted, before the Act came into force, in contravention of the provi- 
sions of sections a1 and 24 of Act I of 1879 B. C. It does not apply 





Vor. XVI.j INDEX OF CASES. ` ^' - art 


Rent— (Contd.) n 
to cases where the rent had been validly enhanced by. private agree- 
ment under the law in force at the time. Secilbn 26 of Act VI of 
1908 B. C. was framed with a vlew to mitigate what would otherwise 
have been an undoubted hardship on landlords and not with a view to 
prejudice their positon. Gaju Mahato v. G. P. Cooke e 422 

, enhancement of —Holding, share of—Bengal Tenancy Act (VIII of 1885), 
Secs. 3 (9), 3o—Res judicata—Decision in former suti must hawe been necessary 
to the determination of that suit—Parcel of land. 

Where a decision has been passed on two grounds either of Which is sufficient 
to support the decree, the decision upon each of the grounds is conclusive between 
the parties. But where the decision of a ground is not the basis of the decree, 
and the judgment is passed inspite of it, the decision of that ground does not 
operate as res judicata in a subsequent suit between the same parties. 

A parcel of land island defined by metes and bounds and consequently a share 
ina parcel of land cannot be deemed to be a parcel of land within the meaning 
of the definjtion of the term ' holding. ’ 

An undivided share of a kowla does not come within the definition of the 
term‘ holding’ in section 3, cl. (9) of the Bengal Tenancy Act and 
therefore does not fall within section 30 of the sald Act. Parbati 

Debya v. Mathura Nath Banerjee i "9 

, enhancement of—Non-transferable occupancy holding, puchase of 

Agreement to pay additional rent—Bengal boda Act, Sec. 29, see 

Admissibility — ... T 











I 

— , fixed a -Primin Ra Saban ced on one Occasion ; see Tenancy, : 
nature of aes — A" T gaa 
———, nature of-—Due from tenure ; see fair tenure... " 197 
, non-payment or discantinusgse of payment of , see Kaisa PIA . 202 
———, part of, payable to third person—Damages ; see Rent, suit for e, 89 
— ——, suit for—Amount of rent annually payable, ses Res judicata s Al 


— ——, suit for—Compromise decras——Dcres, if cam be set aside in suit not properly 
Sramed-—Contract, performance of —Tenant ready with money. 

If a decree is obtained by fraud or misrepresentation or is based on a compro- 
mise into which the defendant has entered undera mistake, it is open to him to 
bring a suit properly framed to set it abide; till it bas been set aside, it is operative. 
A Small Cause Court Judge has no jurisdiction to set aside directly or by 
implication that decree passed in a regular suit by a Court af competent juris- 
diction. 

Where there isa covenant to pay rent and no particular place of payment 
Is specified, the tenant must seek out the landlord in order to make the 
payment. The plea that on the day when it become due, he was ready 
with the money on the land demised, affords no answer to an action on 
the covenant, though it may possibly prevent the landlord from exercis- 
ing his right of re-entry. Jatadhari Lal v. Shamsul Bari ca BEA 
— ——, suit for—Landlord's interest, ceasing of, at the time of suit—Bengal Tenancy 
Act (VIII of 1885), Sch. III, Art. a (b)—Arrears, accrual of. Í 

The question, whether a suit for recovery of arrears of rent has been Brought 
by a landlord within the meaning of Article a (5) Schedule III of the Bengal Ten- 
ancy Act, isto be determined with reference to the relation in which the parties 
stood when the right to sue accrued ; that is, when the arrears of rent claimed fell due. 
Article a (5), Schedule III of-the Bengal Tenancy Act, applies toa sult for 

recovery of rent ofa holding by one whose interest as landlord had 
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Bent (Cond) 2 
ceased to exist before the Institution of the suit, provided that the arrears 
claimed accrued dugto him when he was the landlord of the defendant. 

Diwan Balmukund Sahai v. Tarini Singh .. . - 360 

— —— , suit for— Rent, part of, payable to third person, if mni Res judicata—Perma- 

nent tenure—Purchase of share, effect of. 

A suit by a landlord against a tenant for a certain sum of money payabl¢ by him 
out of the rent to a third person under assignment is one for rent and not for 
damages. 

When and issue has been ralsed on a disputed point in a suit for rent and has been 
heard and finally decided, the decision operates as res judicata in a subsequent suit. 

A person who has purchased a share in a permanent transferable tenure is 
entitled to à declaration Of his right to ‘that share and for possession of the 
same after setting aside the sale held in execution of a decree to which he was 
not made a party. Kal Kumar Ghose v. Bidhu Bhusan Banerjee 89 
———, suit. for—Res Judicata—Presumption—Bengai Tenancy Act (VIII of 1895), 

Sec. 51— Adjudication., 

A prior decision may be taken to determine the rent claimed in that suit, 
and to give rise under section 51 of the Bengal Tenancy Act to the presump- 
tion that the rents for subsequent years remained the same. The weight to be 
attached to the presumption thus raised depends first on the condition under 
which that decislon was arrived at, that is to say, whether it was after an ad- 
judication of the question of the amount of rent or the rate of rent or not. “If 
in the prior suit there had been such an adjudication, it would be only open to 

the Judge in the the subsequent suit to look to subsequent circumstances and 
events to enable him to determine whether there had been any change in the 
relations between the partles since. If there was no adjudication of the ques- 
ton, it would be for him to consider the circumstances and events both prict__ 
 &nd subsequent to that former sult in order to enable him to determine the. 
relations existing between the parties and the rentals rightly due for the lands 
for the years in suit. firi Maharani Beni Pershad Koori s . Raj 








Kumar Chowbey .. 124. 
, where payable—No speclanation of — piace see Rent, suit for 558 
annually payable, amount of ; ses Res judicata ... 4t 


nen Gecree—-Decres realised— Second decree for rent vesci - 
ben under first decree, if can be recovered, see Sult, maintainability 




















. Zr 437 
Reni Rosie: Aot, Sec. EE AE TE PEENE, ot rent; see 
Rent, enhancement of T m 422 
— ———— , Sœ. 23 cl. ()—Suit to " habuliat Pe term of 
years ; see Landlord and tenant non iex i we vag 
—— , Seo. 109—~Decres-holder entitled to proceed 
against immovable—Subsequently acquired moveable eee if first to 
be proceeded against, tee Execution... .. 886 
— , Sec. ioc sbeandidides. when a proceed 
against immovable property; sse Execution >`- T 586 
———————— ———-, Sec. 109—Immovable — heh can be 
rÉached— Several judgment dobtore—Exeeutlon some one judgment- 
debtor ; ses Execution sis eso 586 
, Sec. 109, sens of—Joint uid ud decree 
against several judgment-debtors; see Execution... we S86 


Representatives of agent, if liable to render accounts to principal; 
Account, suit for TI" TT eee BA 


VoL. XVI.] INDEX OF CASES. 713 


^ 


Reservation by implication—Grantor; ses Easement of necessity ie wf 
Be UON DECR Tenancy iis 30C. 5I; 
see Rent, suit for va. 124 
—A mount red annually | payable—Challenging decree on the ground 
of fraud—Tests. 


Whether or not a decision in a suit for rent operates as res judicata upon a 
question ef the amount of rent annually payable, depends upon the scope of the issues 
raised and decided. If the question raised and decided relates to the amount recover- 
able for the particular years in dispute, the decision does not operate as res judicata. 
On the other hand, ff the question raised is as to the amount of rent annually payable 
the decision operates as res sudicata. 

The tests to be applied in determing whether a party ought to have 
challenged the decree on the ground of fraud in the previous suit are, whether 
the party who seeks to reopen the matter in controversy could have with 
reasonable diligence raised the matter, whether he had a fair opportunity to 
obtain an adjudication upon the ter whether the question was one which 
formed the proper subject of litigation in. the previous sult. Prabhu 





Narain Singh +. Sundar Pandey  .. 41 
—Civll Procedure Code (1882), sec. 13 Expl I. —Might dud 
ought to have been made a ground of attack, see Company 642 
————————— — Decislon] necessary for determination of; kits ses Rent, 
enhancement of . 9 





— Disputed Sont beard iud: finally acide: soe Rent, suit for 89 
Execution proceedings—Hrroneous Gaps on a point of law ima 
previous procseding — Whether such a decision operates as roe judicata in a subse- 
queni proceeding. 
When a decision does lay down what the law is, and is found to be erroneous, 
it cannot have the force of res judicata in a subsequent proceeding for a 
different relief. A decision cannot alter the law of the land. But if it is a 
decision that ls contrary to law, when that expression is used in the wide sense 
attributed to it, for example, in section 100 of the Civjl Procedure Code a 
it may or may not have thé force of ares judicata. Baijnath Goenka v 











: Raja Padamanand Singh Bahadur .. in "0 IK 
—— —— ———, constructive, scope of; sew Priority — ... T ses 394. 
Bestitutlon—Forcible dispossession after ama esac aa. 

see Civil Procedure Code (1905) Sec. 144 133 
Hestraint on alienation—Covenant i in deed — Compulsory sis ste Attath. 
ment wee 354 
on voluntary libanon, Lf implies — sius. Involuntary 
alienation ; see Attachment "484 
Betnion, how, established ; ses medon. to Christianity an 304 


Hovenue sale—XAa: Mika! Contraria Vara Ion Bengal Land Riven Sales 
Act (XI of 1859), Sections 3 and 3—Bengal Act VII of £868—Annual jusima— 
Date of payrhent fixed by kabuliyat—Fived by Board of Rewenue—Ordinary date 
of payment—Dats of “ the satilement'—Arrears—Latest date payment—RPRule of 
Part III C, 16 of Survey and Settlement Manual—Sale before the latest date 
of payment of arrears. 

No variation of acontract and the statutory provisions applicable bens is 
possible by reasdn o£ general considerations or administrative rules which have not the” 
sanction of statute. 

By virtue of section 3 of Act X1 of 1859 the Board of Revenue published in 1871 
a notification fixing "the 28th June of each respective year as the latest day of pay- 
ment of rents of all description of tenures’, in a Khas Mahal. By a kaówiiyat executed 
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in 1874 by a tenant of a holding in the Khas Mahal it was stipulated that He " ' shall 
pay the said jumma iẹthe Collectorate within the a8th day of June every year” On 
March 16th, 1903, the holding was sold for arrears of revenue for 190a. : 

Held, that (1) under Act XI of 1859, section 2, which applied the rent payable 
‘under the abuliya? on June 28th, 1902, was not in arrear till the 1st of July, 1,02,0n * 
which date by virtue of the provisions ofthe Bengal Act VII of 1868, it must be 
* considered as an arrear of revenue ;" 

(2) whatever might be the ordinary date of payment or secondly, whatever might 
be the date when "tho settlement” was made, or thirdly, whatever be the provisions 
of the Survey and Settlement Manual, it was not legitimate, by reason of any one or 
all of those things to vary the actual date of payment inthe Aabwiiysi, which was 
the 2h June; or the actual date when a past due payment should be considered as an 
arrear, which was by Act XI of 1859 the rst July 1902; 

(3 rule 7 of Part liL, C. 16 of the Survey and Settlement Manual did not 
apply; 

(4) the notification of ii must, having regard to section 3 of Act XI of 1859 
which authorised it, be applied to the holding in question as fixing the 23h June 190: 
as the date on which, if arrears were not paid, the holding could be gold ; 

(4) The sale on March 16th, 1903 must be set aside. DT. 


- 





s. Durlav Chandra Kar. . 620 
, effect, of Misdecriton ile notion —Iregule f 


rity ; ses Ravenna sale bus 524, 

— —— Intention to sell—Misdescription PA — if witiates 

sale—Resenxe unit—Collector, power of+Part of a Revenue unit if may be 
sold—Suit for possession of a part of a tousi, a revenue unit. 

A Collector has not an innate power to sell; his power to sell is that which is 
vested in him by the Legislature; and he ts entitled to sella revenue unit, jn it» 
entirety, whether it be an estate. or a share, and nothing less He is not entitled to 
dismember that revenue unit for the purposes of realization of arrears. 

When the Collector has power to sell only a revenue unit, a touxi, and 
intends to sell that revenue unit, the fact that there may be a misdescription 
in other parts of the notification for sale, does not entitle any one to say 
that the sale has not the effect of passing the whole of the revenue unit, 
the touri, although it may be a very good ground for impugning the 
sale on the ground of seme iiia Prosad Singh v. 


Revenue Sales Act, Sec. $4—Bncombranco—Mortenge lien; se | 
Mortgage = ee 606 

Hevenus unit, part of—if may be sold; see Revenue sale... 524. 

Hevixion—Consent of BE c CMS Court not invesied with appellate 
jurisdiction ; see Jurisdiction ii - 73 


Mata PAR Er fd ii 





Finding of fact—High Courts power to cud du Penal Code 
(Act XLV of 1860), Sec. art. 

Applications for revision in criminal cases stand on a fundamentally different 
footing from appeals against appellate decrees in civil suits. In cases of the latter 
discription, the High Court is bound by the rigid Provisions of section Ioo of the 
Code of Civil Procedure 1908, to act on findings of fact emboled'in the judgment 
of the lower appellate Court, In criminal cases, on the other hand, there is no such 
statutory restriction to the exercise of jurisdiction by the High Court As amatter 
of practice, the High Court does not ordinarily interfere with the conclusions of the 
lower appellate Court on questions of fact. But High Ton is competent to inter- 
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Hevision--(Contd.) 
fere with a finding of fact when the occasion requires it, and 1t will do so when 
satisfied that the finding is manifestly erroneous and a miscarriage of justice would 
result from it if left incorrected. 
In a prosecution under section aqy of the Indian Penal Code, two principles 
are to be kept in view; namely, #rst, that failure on the part of a com 
plainan? to establish the truth of his allegation does not by any means 
justify the inference that the complaint was false, and, secondly, that to 
secure a conviction in this class of cases, it must be established beyond 
reasonable doubt that the circumstances are not merely consistent with 
the guilt of the accused but entirely Inconsistent with hls innocance. Bam 


Prosad v. King Emperor idà 453 
Order, irregular—Prejudice ; see cn adding of kis 381 
Right of appeal to Privy Council—Reference under Land Acquisition Act 
to two Judges of High Couit ; see Appeal, right of pe - 245 
Bight to sue in Civil NEL E situate outside Chota 
Nagpur ; see Mortgage wee ae 527 


Bale, effect of—Decree for rent sius recorded — Parcha from 
recorded tenawt in possession and recognised by landlord— Execution sale; 
see Bengal Tenancy Act, Sec. 170, sub-sec. (3) iis 548 
of one-third share of tenure—Decrea for rent and. dae sis Rant 
Recovery Act, Sec. 105—Sale of Under-Tenures Act, Secs. 4, 16; see Jagir 





tenure TE 197 
— —— of Under-Tenures Act, Ss 4, 16—Sale free frem all TTE E 
Arrears of rent; ses Jagir tenure ane ane 197 


power to: Collector== Reverie unit, dianter soe Revenue sie. 524. 
——~ proclamation—Under-statement of value, dellberate.—Application for 
execution— Material irregularity; ses Civil -Procedure Code, (1882), Sec- 
tion 311 e eee 98 
setting EA denpi anuos quenionad. Proosore se 
Bengal Tenancy Act, Sec. 174 546 
—r—- setting aside of--Co-judgment- debis, aoaia by, d mili 
able-—Infructuous application, previous, by other judgment-debors ; see Civil 








Procedure Code (1882), Sec, 311 iv E — 93 
——- setting aside of— Person obtaining Bhacnmeh " can TE ; see Exe- j 
cution sale, sotting aside of . ee 566 


— — Under-ratyat’s intere Holding,’ if dudes p E lerah In- 
cumbrance,”’ if includes titie by adverse possession—DBengal Tenancy -Act, 
Ch, XIV, Seca 3(9), 65, 159, 161, 167 
The word "incumbrancé "" as used in sections 159 and 161 of the Bengal Tenancy 
Act includes a statutory title acquired by a trespasser by adverse possession af the 
land of a defaulting tenant. 
Section 65 of the Bengal Tenancy Act does not provide for a sale of land held by an 
under-ralyat in execution of a decree of arrears of rent thereof. 
Section 167 of the Act applies only when a sale takes place under Chapter XIV 
of the Act, which makes provision only for the sale of a tenure or holding. 
Land held by an under-ralyat is not a holding within the ines Oe Cr seen 3 
Cl. (9) of the Act. 2 
Except where the Legislature has used the word “ holding," expressly or by neces- 
sary implication,’ with reference to land helds by an undgr-ra iyat, that word be taken 
to have, in other sections of the Act, the meaning assigned to it in section 3, Cl. (9), 
and in that view the word ‘holding’ in Chapter XIV of the Act does not include lands 
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Sale—{ Contd.) , Eum P 
held by an under-ralyat, and the provisions of Chipter XIV of that Act! do not apply 
to a sale of lands held by an under-ralyat. 
There is no provision in Chapter XIV for the sale of lands held ME mie 
raiyat nor for annulment of incumbrances created by an under-ralyat. 


Arsadulla +. Miansubali ius - e 539 * 
Bale E fact —Mowrasi ii NAE zu to suit; e ` 
Notice to quit oss .: ave ae 74 


Sanction for prosecution—Crinsinal Procedure Code (Aot V of 1898), S Sec. 476— 
Civil suii—First Courts decree afirmed on appeal—First Courts. jurisdiction. 
Where the decree ina civil suit was confirmed on appeal, it was competent to 

the Court of first instance ss also to the Court of appeal, to take action under 

seection 476 of the Code of Criminal Procedure, in respect of an offence of forgery 
committed in the course of the trial in SOSA Court, aspe ic ani 


Anup Hal js 2s 569 
Soheme, alteration of—Committes, spolntmen of— Publio sd: ses 
Jurisdiction a. » M e -436 
————for future innayemient— Dan ‘tee Hindu temple ... ew 60407 


Search warrant—Crimini Procedure Code (Act V of 1898), Sec. 96 amd Form 
VIII of Schedule V—Power of a Magistrate to issue search warrant— ‘Court’ —'" Magis- 
trate’’—Indian Arms Act (XI of 1878), Sec. 25— Act for the protection of Y udicial 

Oficers Act (XVIII of 1850) ' 

The Code of Criminal Procedwe uses the terms "Court" and “Magistrate” goner- 
ally if not always as convertible terms, eand that Form VIII of Schedule V of the 
Code contemplates the issue ofa search warrant by a Magistrate under section 
96 ‘of the Code before any proceedings of any kind are Initiated under the Code 
before him and in view of an "inquiry about to be made” by him under the 
Code. 

The words “having first recorded the grounds of his belief’ in section 25 of the 
Indian Arms Act prescribe a prelimjnary condition, and a Magistrate has no power to 
make a search under that section without having complied with that preliminary 
condition. 

Obiter—A Magistrate in directing a general search in view of an inquiry 
under the Code of Criminal Procedure is acting in the discharge of his judicial 
functions, and in an action against him for trespass in respect of the search so made 
he may, Ë neceesary, appeal for protection to the Act for the Protection of Judicial " 


Second appeal—Maintainability— Civil Procedure Code T? V of d Secs. 47, 
- £0a—~Suit valued less than Rs.. 500 and cognisable in Small Cause Court— Decre 
holder, stains of— Execution of decree. 

The term ‘ suit in section roz of the Code of Civil Procedure is not used Ina 
restricted sense. It includes not merely the proceedings in the suit up to the stage 
of decree but comprehends also the proceedings in execution of the decree. 

Execution is not completed, till the sale has been confirmed. 

No second appeal lies under section 103 of the Code of Civil Procedure agalusi 
an'order obtained in execution of a decree passed in a sult of the mature cognizable 
by the Court of Small Causes, when the amonntor value of the subject matter of 
the original suit does not expeed Rs. soo. 

The question as to the status of the decree-holder, namely, whether hefcah rightfully 
claim to he the representative. of the original decree-holder, is a question relating to = 
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Second Appeal- Contd.) : 
execution of decree within the meaning of section 47 of the Code of Civil Procedure 
Waresh Munshi ». Aftabuddi Boparl e ev ae 96 
Second sult on mortgage bond agalast proper parties—Person Interested not made 
party in previous suit, see Suit, maintainability of ... m noe 38 

Becurlty for dne payment of rent—Puisne incumbrancer—Notice; see 
Priority IT 394 


—— Jor yaad: ukani from habitual usi Ee HORAE Brotediens 
Code (Act V of. (8p8), Sec. t10o—Object—High Court, when cam stay procesd- 
inga—Police report, affect of—Gasetteer, extract from—Evldence, admissi- 
bility of. 

The object of section 110 of the Code of Criminal Procedure is preventive 
and not punitive. The purpose which the Legislature had in view was to 
afford protection to the public against the repetition of crimes in which the 
safety of property is menaced and not the security ofthe person alone is jeo- 
pardised. 

The preventive jurisdiction with which the Magistrate is thus vested, is a 
powerful means to secure the interests of the community from injury at the hands 
of hardened offenders of the most dangerous classes. This very fact, however, 
renders -it necessary that the powers should be exercised with caution and dis- 
cretion, 

The salutary provisions of section ito ofthe Code of Criminal Procedure were 
enacted by the Legislature with the purpose of protecting soclety from habitual 
offenders; they were nover intended to be applied to coerce landlords, however 
recalcitrant they may be, to adopt methods of management of thelr estates, the 
efficacy of which they might not appreciate, though pressed upon them with the 
best of intentions. 

If it is established to the satisfaction of the High Court that the proceedings 
under section rro of the Code of Criminal Procedure are not boma fide and that 
in substance their continuance would mean an abuse of the statutory provisions 
on the subject, it is not only competent to the High Court but it is its obvious 
duty to interfere. 

The production of the Police report is not in every case a complete answer 
to the allegation that the proceedings under section rio of the Code of Crimi- 
nal Procedure are not dona fide. An allegation of that character has to be estab- 
lished conclusively, either by direct evidence or by evidence of surrounding circum- 
stances which leave no room for reasonable doubt as to the true nature of the 
proceedings. . . 

Án extract from svoline of a Garetteer is admissible in evidence, if the 
extract itself is relevant for the purpose of the enquiry before -tbe Court. , 
Rajendra Narayan fing » King Emperor  . -.- 467 

Mottlement decision, suit to contest —Record, cancellation of —Central Pro- 
vincet Land-Revenua Act (XVIII of 1881), Sec 83— Notice to Gowern- 
ment, if necessary——Notlice, non-service of, effect of. 

The provisions of section 83 of the Central Provinces Land-Revenne Act are 
imperative. 

Where the plaintiff sued fora dictis that hs was a maintenance grant- 
holder of g certain soxsah in perpetuity on payment of a fama of 
Rs, 15 per annum and his grigvance was that he was entered In the 
Settlement record asa ticcadar of a village with,a protected status at 
an annual Jam of Rs. 220, notice should have been given to Goyern- , 
ment of such suit under section 83 of the Central Provinces Land- Reve- 
nus Act; and whore such notice was not given, the High Court fif eoond 


13 
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Settlement— Cond.) 
appeal, on the application of Government, added the Secretary of State 
as a party and, ded the case for re-hearing to the first Court. 
Ujal Singh v. Dibya Singh Girdar eee  @8. 
Shebalt—Permanent lease without legal TUM and not patabcinl AG: T 
verse possession; see Limitation I oes 349 . 
Sonthal Parganas Settlement Regulation, Sec. 6c Subsequent . 
mortgage—Principal amount included rokka amount for interest; see 





Mortgage - iss 264. 
- Special Judge, decision of, bring area = which tenth "rg pay rent— 
‘Decision settling rent'— Bengal Tenancy Act, sec. 109 A; see Appeal... 182 
——— ———— of, relating to rent to be assessed-—Decision settl. - 
ing rent ’—Bengal Tenancy Act, sec. 109 A; see Appeal re id 18a. 


Specific performance—Power of atol SE deed of, execution of, 1f includes 
agreement for sale—Specific Relief Act (r of 1877), Secs. 22,27 — -~ Netice—Vendees, 
members of joint Hindu family—Discretionary power of Court a 
Where a power of attorney authorises A to execute, amongst other documents, 

deeds of sale and to admit execution thereof before the registering officer, A is 

not thereby authorised to enter into an agreement for sale of property. | 

. À contract cannot be enforced against transferees for value who.pald thelr money. 
in good faith and without notice of the original contract. If the transferees were mem- 
bers of a joint Hindu family, the plaintiff must establish notice in time as against 
` them all. 

The fact tha — to and in breach of the contract to sell, the sauder 

has gold the same land to third parties having notice of the contract, 
and that, if the relief is refused to the plaintiff, the land may remain in 
possession of such third person, does not affect the question as to the 
propelety of the exercise by the Court of its discretionary power to enforce 
the contract. Thakur Prosad Singh v. Syed Yahya Hossain... 119 

Specific Eelief Act, Secs. 22, 27— Discretion as to decreeing specific per- 
formance-—Reljef against person claiming by subsequent title—Transferee . ie 
with netice of contract; sev Specific performance ae 1I9 

Bey of proceedings Rerenue Court decree—Civil Court; zer "Injunction, 


-temporary see et 555 
ane I E "OT nn. 0 wo Tenancy 
Act (VIII of 1885), Sec. 85, Sub-Sec. a—JIndiam Registration Act un of 
1877), Sec. 49— Indias Evidence Act (I of 1872), Sec. g1. 
Under section 85, sub-section (2) of the Bengal Tenancy Act, a sub.-lease ; 
by a raiyat purporting to create a permanent tenancy is inadmiseible fot 
registration and if notwithstanding it is registered it must be deemed 


as unregistered. Under section 49 of the Registration Act such a 
dacursent ts lag Adios in proof of any transaction affecting such pro- 


perty. Oral evidence of such grant is also excluded by section 9t of > 
the Evidence Act. Jarip Khan v. Durfa Bowa E jv I4 
ffabséquent conduct; ses' Tenancy, nature of nes "E 323 
Suoccession—Dasi—Dasi-Putra—Mitakshara School. 
If a Sudra governed by the Mitakshara law has a permanent, continuous 
and exclusive concubine who lives as a member of his family, She is 
a Das, and his illegitimate son by her who is himself brought op as 
a member of the family,"is a Daesi-Putra, within the meaning of the 
rule laid down in the Mitakshara Qhatturbhuj Patnaik v. 


- 


rk 
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Suoceasion—({Coxid.) : 
Migration—Laws and custom ; see Presumption ....— Qe A 
Sudra—Dasi-Putra—lllegitimate gone -Coucabina: see Succession 335 
Suit, maintainability of—Account, rendition of—Principal and agent’ 
representative ; see Account, suit for... .. å 
o Declaratory suit—Reni, EE "s for excess land by 


‘Settlement Oficer—Bengal Tenancy Act (VIII of 1885,) Secs. 105, 109. 

A suit concerning a matter which was the subject of an application made and 
proceedings taken under section 105 of the Bengal Tenancy Act as 
amended, was not maintainable in the civil Court under section 109 of 
that Act. @heodhani Pandey +. Maharani Beni Pershad 

——— ——— — Money paid under compulsion—Decroe valid and subsisting— 

Rent decree—Second decres for rent set aside —Landlord, mo subsisting interest. 

Money received under a decree or judgment cannot be recovered back in a fresh 
sult or action, whilst the decree or judgment under which it was recovered remains 
in force. This rule rests upon the ground thatthe original decree or judgment must 
be taken to be subsisting and valid until it has been reversed or superseded by some 
ulterior proceeding. If it has been so reversed or superseded, the money recovered 
under it ought to be refunded and is recoverable either by summary process or by a 
new suit Or action. 

In execution of a rent decree against a recorded tenant, the tenurein which A and 

B were interested, was put up to sale. A,after averting the sale by paying off the 
decretal amount &c., brought a suit for contribution against B. The sult was decreed 


and the decietal amount realised. The landlord in the meantime brought a suit for - 


rent In respect of a period subsequent to that covered by the earlier litigation, and in exe- 
cution of the decree caused the tenure to be sold. Bthen sued to have the sale set aside 
upon declaration that the rent decree had been fraudulently obtained. In the course of 
that litigation, it was established that the landlord was not entitled to rent in respect 
of the lands in occupation of B, Consequently, the rent decree and the execution 
sale based thereon were set aside. B then brought the present suit for a refund of 
the money realised from him by A in the contribution suit : 

Heid, that the suit was not maintainable 

"The effect of the decree in the subsequent ees for cancellation of 

the second decree and reversal of the sale based thereon, was no: to 

vacate the earller decree. Dwarka Nath Kundu v. Mohendra 

Wath Roy e 437 
- Mariari pre TERE Win T" wind pariy—Second 
swit on mortgage bond against proper Parties. 

The plaintlt sued on her mortgage and purchased the mortgaged property in: 
execution, Being unable to get delivery of possession on the objection of the defen. 
dant appellant, who purchased the equity of redemption before the sult, the plaintiff 
brought a suit again on the mortgage bond on the allegation that she came to mney 
of the purchase when obstructed in getting prssession: p 

Held, that the suit being in time, was maintainable. Badam Kumari 

Dasi +. Hari Dasi Dasi i M 38. 
—, — —Non-transferable holding, T of, purchaser of Rent, 
decree for— Fraud. ` 

The guise: of a portion of a non-transferable holding has a subsisting right 
thougtr the landlord may not récognise him. The landlord may not recognise the right 
but the right transferred cannot be denied. 

A suit for a declaration by à mortgagee of a portion of a non-transferable © 
holding that a decree obtained by the landlord against the vendor of the 


Li 
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Bult, maintainability of—(Contd,) 

plaintiff for arrears of reat was fraudulent and inoperative as against the plalatiff, 
is maintainable. Brahamdeo Narain Singh s». Ramdown Mingh > 139 
—— — — — —-N-tranusfetrabe holding, purchaser of— Rent decree— Fraud. 

It is open to any person affected by fraud to impeach it, and to sue to set aside the 
results accruing from such fraudulent conduct. 

A purchaser of a non-transferable holding has a subsisting right in ‘spite of the 
non-recognition of the same by the landlord. The landlord may not recognise the right 
but the right transferred cannot be denied. 

Where the plaintiff was absolutely shut out from showing that there was 
collusion between his. vendor and the vendor’s landlord, and owing to such 
fraud the Court was prevailed upon to pass a decree, which it should not have 
passed, it was held that he had sufficient interest to maintain an actlon, whether 
the jots was transferable or not. Gadadhar Ghose c. dd 

Zemindari Oo. Li. n 14t 
———— Partnership, debt due dcc Release by supa Praca 
in whose favour release executed, tf can sue—Transfer of Property Act (IV 

af 1882), Sec. 110. 

Title cannot pass by admisston or relinquishment when the statute requires a deed of 
transfer. 

Plaintiffs claimed a sum of money due by the defendant to a partnership. whereof 
A and B were members. A execnted a deed of release before the institution of the 
snit, whereby he gave up his claim to the business and declared that thenceforth the 
partnership would be conducted by the plaintiffs, the father and uncle of B: 

Held, that no title vested iu the plaintiffs under section 130 of the Transfer 
of Property Act and they were not entitled to maintain the sult. Dharam 

Ohand Baid +. Maufi Sahu on — 436 

Suit for recovery of Node E TE in eee oe Government 

rowenuwe — Remedy of person, not propristor, paying Government revenus-—Deugal 

Land Revenue Sales Act (XI of 1859), sec. h —' Defaulting Penna, mMIaning 
of—Indian Contract Act (IX of 1872), zec , 

A suit brought to recover the amount paid b i plaintiff, a mortgage from one of , 
the co-aharer proprietors, from the entire body ‘of proprietors, on the allegation that 
under the terms of the mortgage contract he was not liable to pay any share of the 
Government revenue and that he was compelled, by reason of the default made by 
one or more of the entire body of proprietors, to satisfy the demand of the Government, 
is maintainable on the principle recognised in section 9 of the Bengal Land Revenue 
Sales Act. The sult is also maintalnable under section 69 of the Indian Contract Act - 


A person, who is not a proprietor, if he has paid arrears of revenue due, has a three- 
fold remedy. If he is a party to a sult-pending before a Court of justice for possession 
of the estate, it is competent to tho Court to put him temporarily in possession. In the 
second place, he is entitled to have a personal decree agalnst the defaulting proprietors 
for the amount paid by him to save the estate from danger. In the third place, he is 
entitled also to have a Hen on the estate for the amount paid. 

The expression ‘ defaulting proprietor’ in section 9. of the Bengal Land Revenue 
Sales Act, means, where there is more than one proprietor, the entire body of such 
propgetors. l 

Section 69 of the Indian Contract Act applies only to cases in which the 
person Interested in making payment makes the payment but is himself not. 
liable to make the payment, "oti Ohand v. Bajrang Sahai we 148 
——, withdrawal of—Civil Procedure Lode (Act V of 1908), O. 23, R. I, Sub-R 

(2)—' Formal defect —' Other sufficient grounds.’ 


—Ü 
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Bult—(Contd.) 

The only power under which the Court can pass.the-order of withdrawal of suit is 
that given by Order 23, Rule 1, Sub-Rule (2) of the Code of Civil Procedure. 

The plaintif applied for withdrawal at tbe adita the gréunds (1) that owing to a 
mistake several important matters mentioned in the plaint and some important docu- 
meats were not fled on behalf of the plaintiff; (3) that witnesses to the principal 
document were not called to prove its bema»i character; and (3) that important 
witnesses were not summoned The application did not state what tha important 
matters were or how their omission would affect the result of the case, nor the reason 
why the witnesses were not called - 

Held, that the application failed to disclose any formal defect in the suit or other- 
sufficient grounds, 

The object of Rule 1, Order 25 of the Code of Civil Procedure is not to enable . 
plaintiff, after he has failed to conduct his sult with proper care and diligence after 
his witnesses have failed to support his case, to obtain an opportunity of commencing 
the trial afresh in order to avoid the result of his previous misconduct of the case and 
to prejudice the opposite party. 

Rule obtained by defendant No. r under section 115 of the Code of Civil 
Procedure and section ts of 24 and as Vict Chap. ro Hira Lal 
Mitra s. Udoy Ohandra Dey e s TOS 

— against certified pieci awar Droite Pii Dewiands Recowery Act, 

Sec. 19, cl. (31—Civ1l. Procedure Code, Sec 317, applicability. 
The provisions of section 317 of the Code of Civil Procedure, 1882 (corres- 
ponding to section 66 of the Code of 1908), dre, by virtue of sub-sec- 
tion (2) of section 19 of the Public Demands Recovery Act (I of 189s, 
B. C. as amended by I of 1897, B. C.), applicable to the case of a pur- 
chaser at a sale in enforcement and-erecution of a certificate issued. 
under the Act; and thus a suit against a certified purchaser at a certl- 
ficate sale for & declaration that the purchase was on bebalf of the 
plaintiff, was not maintainàblo. Banga Chandra Nandi v. Tara 
Kinkor Pal.. Em - 412 

— by mortgages for recovery of money—Mortgagee sit liable to pay Gores. 

' ment revenue—Default in paying Government revenue by one of the pro- 
prietocs—Bengal Land Revenue Sales Act, Sec. ane Contract Act, 
Sec. 69; see Suit, maintainability of... . 148 

——« for assessment of reat for excess land—Joiat Mitakshara family —Sait bs 
some of the members—Authorised to uis Tenancy Act, Sec. 188, 
see Rent, assessment of iN 427 

—— for contribution—Sult to recover money pald re Sec. aon of the 
Code of Civil Procedure—Sale in execution of rent EE ic decree, 


if can be passed; sev Suit to recover money 156 
-— for money due on account and List for account, diffesencé born: See 
Account, suit for T 288 


-——for price of things sold Goods sid. on Solis No time for payment of 
price—Purchaser obtained possession—Goods unlawfully taken away from 


purchaser's custody —Vendor's right: se Vendor and Vendee , e $757 
-—for rendition of account, changed into a suit for money misappropriated by 
the deceased agent and for recovery of damages: ste Account, sult for ... e 282 


— on hatehstta—Contract—Cause of actlon—Debtors called upon to pay 

at different place—Civil Procedure Code (1908), sec. 30—Indian Con- 

. tract Act, secs. 49.and 50; see Jurisdiction mre 4 239 
—— to get kabuliat for term of cel aes Act, sec. am cl. 2 

sco Landlord and tenant ' ja P 271 
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Sult—(Conid,) 
—— to recover money-—Aorigugee decree-holder averting sala by mE ames 

Sec. 310A of the Coda, of Civil Procedure (Act XIV of 1882)}—-Contract Act 

(IX of 1872), Secs. 69, 7o—Mortgage lien, when expires—Bengal Tenancy Act 

(VILI of 1885), Sec. 161—Comtribution sutt—oint liability. 

A mortgage created by a tenant is alien on his tenure or holding and is conse 
quently an incumbrance within the meaning of section 161 of the Bengal Tenancy 
Act. 

A mortgage security is not extinguished tili the sale has taken place in execu- 
tion of the mortgage decree and the proceeds have been distributed in satisfaction 
of the sum due to the mortgagee. 

Theincumbrance of a mortgagee decree-holder is lable to be annulled by the 
purchaser at the sale for arrears of rent. . 

The mortgagee decree-holder in paying the amount under section 310A of the 


Code of Civil Procedure (1882) to set aside a sale in execution of a rent decree, was ' 


not making a payment within the meaning of section 69 of the Contract Act. Such 
a payment was governed by section 70 of the Contract Act. 
A suit for recovery of money paid under section 310À of the Code of Civil 
Procedure of 1832 to set aside a sale in execution of a rent decree is 
not a suit for contribution. The plaintiff in such a suit is entitled to 
a joint decree against all the defendants. When he realises his dues by 
execution, if necessary, it will be open to the defendants to settle their 
labüity inter ze. The plaintiff is not interested in the determination of 
that question. Jognarain Bingh v. Badri Das - s I8 
Malte consolidation of—Court’s inherent power—Civil Procedure Code (Act V of 
)1908, Sec. 151-——Jssnes, dissimilar, 
An order for consolidation of suits can be made in a proper case in the exercise of 
the inherent power of the Court. 
The Court will, where many actions are oppreselvely and vexatiously brought by 
the same plaintiff for 'the purpose of trying the same question, interfere either by stay- 
ing the proceedings or giving time to plead in all the actlons, but only upon terms, or 


in some other way, as Courts have an unlimited power over their own process for the 


purpose of preventing the sams being abused or made the insirument of oppression. 
The Court will not consolidate actions commenced by the same plaintiff | 
against different defendants unless the issues to be tried are precisely 
similar; the Court may, however, make an order of this description by 
MUN of parties. Kali Charan Dutt ». iS 
Mundie .. En 591 
—, order d when can A made—Inherent pomer see Spits, 
. consolidation of . an 591 





Surety ghip—Debt ies bý pilae t as surety; see Hindu. lam Son, Sy Hee 
liability of 259 107 


avo and Sstllemect Manual ‘Role 7, Part III, en (6 Arar ‘of revenue— 
Date of payment fixed by kebwiíat—Dato fixed by Board of Revenue— 


Latest date of payment; ses Revenue sale. ` 620 
"Tank, excavation of—Digging for providing good dusk aie Meigs 
Tenancy Act, Sec. 76; see Bengal Tenancy Act, Secs. 76, 188 «s 127 


Temporary injunction, order for, when can be had; ses Injunction, temporary 555 

Tenancy, nature of—Presumption—Bengal Tenancy Act (VIII of 1885), Sec. 5, sub- 

sec. (5)—Tenure-holder—Qriginal grant not forthcoming—Subsequent conduct 
—Reclamation lease—- Reni fixity of. 

A tenancy was created in 1817. No document of that time was forthcoming and 

the precise purpose for which the lease was granted coüld not be ascertained from 


At 
` 


Vor. XVL] INDEX OF CASES. - 723. 


Tenancy—(Conid.) 

direct evidence, In 1843 the tenancy was transferred and the transfer was recognised 
by the landlords. In 1848 a quantity of land was added to the tenancy but the rent 
was assessed at the same rate as in 1817. In 1863, there wash re-settlament and the 
rent was assessed at a rate higher thin that of 1817 and 1848. In 1883, additional 
rent for excess land was successfully claimed by the landlords. The atea included 
in the tenancy was more than 100 bighas and the land in occupation of the tenants 
at the time of the institution of the suit, was more than rooo bighas: 

Held, that the landlords started with a presumption, under section s, sub-secti 
(s) of the Bengal Tenancy Act, in their favour that the poskien of the tenants was 
that of tenure-holders. 

Where the terms of the original grant are ambiguous or the terms upon which 
the tenancy was created cannot be proved by direct evidence, the subsequent conduct 
of the parties may be considered with a view to determine the nature of the 
tenancy. 

Where it was found that a considerable portion of the land was brought under 
cultivation not by the defendants but by tenants settled by them on the land: 

Held, that the defendants were tenure-holders and that the tenancy in its inception 
was created for agricultural purposes. 

A tenancy "was created for reclamation purposes; it was not limited in duratjon; 
it descended from father to son and from son to grandson; the rent fixed upon the 
excess land at one stage was based on the initial rate; the rent was progressive and 
on one occasion, at any rate, a transfer by the tenants was recognised by the landlords. 
In 1864 the tenants professed to be permanent tenure-holders and executed e perma. 
nent su5-lease. In 1863 the rent was enhanced and the enhanced rent was palid. 
without protest: 

Held, that the fact that the uu cud SEE enhanced and the tegants . 
submitted to such enhancement negatived the inference as to the fixity 








of rent. Bamapada Roy *. Midnapur Zemnidary Oo, ^e gaa 
, permanency of—Presumption—Long possession, succession and 
transfer; see Notice to quit ... - T 74 
, governed by Bengali sean Bengali Calendar—Six mohi notice— 
` Tenancy not governed by Transfer of Property Act; see Notice fo quit... 74 


—— — not governed by Transfer of Property Act—Six months' notlce— 

Bengal  Calendar—Tenancy diia by dad year; see Notice to 

quit .. T T 74 
Tenant holding over, status of—Chota - Nna Landlord . aod Tenant 

Procedure Act, Sec. 88—Tenantto collect rent si part of holding— . 

Notice; see Ejectment, suit for : c ved 
MCN read? with money—Covenant, iion On; ste "Raub sa for -æ BSD 
Tenure-holders—Considerabie portion nid i4 A D e ug 

purpose; ses Tenancy, nature of e T woe 424 
Time, extension of—Executing Court—Rent rr by eject- 

ment; Chota Nagpur Tenancy Act, Sec. 178, sub-secs. (2) and (3) ive 
——-——Jadgmoent-debtor by fraud kept from exercise of right— 
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Limitation Act, Sec, 18—Civil Procedure Code, O. at, R. 2; see Decree, " 
adjustment of ... om "T bus - m 174 

———, , when can be made—Chota Nagpur Tenancy Act, sub- dE 
sec. (3).— Which Court can make order; ses Chota Nagpur E is : j 
Sec 178, sub-secs. (a) and (3) bs e. T 520 

Title of auction-purchreer, when arisee—Salo and contia Obligation 
.between dates of sale and confirmation; see Mortgago ans e 600 
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Title—(Coxid.) 
, when passes—Admission—Relinquishment; see Sult, maintainability 





of 


"Pransfsr—Sancion—Dixtrict Fudge, if can transfer—Criminal Procedure Code (Act 


430 


V of 1898), Sec. 195, Sué-sec, (6)—B:ngai Ciel Courts Act (XII of 1887), Sec. 2a 


Sub-eec. (1). 


An application under sub-section (6) of section 195 of the Code of 
Criminal Procedure Is not an appeal within the meaning of sub-section (1) of section a3 


of the Bengal Civil Courts Act. 
A District Judge is not competent under section 22, sub-section (1) of the 
Bengal Civil Courts Act to transfer to a Subordinate Judge for disposal, an 
application made to him under section 195, sub-section (6) of the Code of 
Criminal Procedure. Wari Mandal v. Keshab Chandra Manna .- 
Transfer of Property Act—Decres for sale and personal "decree against 
mortgagor; see Mortgage decree s 
————— — Sec. 41— Bona fide p dichas for aus without 
notics—Fictitious conveyance in favour of defendant's vendor; see Estoppel 
— Sec. $9—-' Attested, meaning of; see Attesta- 
tlon ... T ue oR 
E Bor R of ; sae Pood M ME SEE ET 
c — — — ——Secs. 79, 80—F'urther advance ; see Priority xs 
OC, go——Decree, effect of— Infants, defendants 
— Proposed guardian declining to act—No aad M see Mort- 
gage-decroe se m 
MENOS EE E EA abu of; see Mortage 
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the land; see Ejectment, action in ve T 
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decreeing specific une Relief Act, secs. 22, 27; ses 

: "Specific performance LL 

, action for-— Magistrate directing koner sank — fading 
under Criminal Procedure Code — Judicial function ; see Search warrant |... 

















Malice or want of reasonable or probable cause; see Damages, suit fòr a 

to property — Trespass, action for — Plaintiff, what to prove — 
' Malice or want of reasonable or probable cause ; see Damages, suit for 

UnAer- rayas sale of land, held by — Bengal aider aes sec. 65; sse 
Sale . 


Under-Statement of value, deliberate ‘Sale pesca Hon — vApllsition 
for execution — Material irregularity — Substantial | Injury; ; see Civil 
Procedure Code (1881), sec 311 x 

Under-tenants, if necessary parties; ser Basi Tenine Act, sec. 10gH ... 

Vakil, duty to Court, himself and client ; see Professional misconduct -— 

Vakil's responsibility—-Madras Appellate Side Rules, Rule 95; ses Profes- 
sional misconduct 
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Voluntary agreement to pay interest or damages ; see Mortgage oe 264 


Vendors lien—Goods sold on credit and mias delivered— Title: see 
Vendor and vendes ` - e 575 
Vendor and vendee—Cosd: fraudulently tahen p pq ee 
liability ef —Lien. 


When goods have been sold on credit and poseeesion has been delivered to the 
purchaser, the title vests completely in him, and the vendor has no lien in the goods 
sold. 

Where the goods were sold on credit, no time was fixed for the payment 
of the price, and the purchaser obtained possession of the goods, if thereafter 
the goods were unlawfully taken away from the custody of the purchaser by 
other persons, the vendor was not entitled to hold the latter directly responsible 
for bis claim in a suit for the price ofthings sold. Bra Apena v. Era 


Swami ses I .. — $75 
Vested interest ju adden. koa of — Judicial decadono 
Court; see Discretion ae -— - e 
Waiver of objection— Total want of ated dias over AO mattor; ses 
Jurisdiction = jii -— oa 77 
Widow, junior, when can TRUM soe Adópdon ss es 304 
Will, construction of—A uthority to wives to adopi—Simultancons adoption— 
Junior widow, when can adopt; see Adoption m A 304. 
Zaminder and putindar—Apportlonment ; sae Compensation money e 30I 
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° TEST OF PARTNERSHIP. 


Partnership is a voluntary association of two or more persons 
forthe purpose of gain. In India, the law of Partnership forms 
a part of the Indian Contract Act (IX of 1872). To understand 
this subject, itis necessary to know the tests of partnership and 
in what particulars it differs from co-ownership and other allied 
subjects. In the case of Porter v. /ncel] (1) where the question 
"was as to whether a pérsopn, though not in fact a partner, did 
by his acts and conduct hold himself out to the strangers as 
such, so as to become liable by estoppel; it has been held, 
that to estáblish such liability, it was not essential to show that 
he acted fraudulently or negligently'; even want of knowledge 
on his part of the effect of his acts and conduct were such as 
would induce a reasonable man to believe that he was a partner 
and to act upon such belief, In this case Mitra anf Caspersz JJ., 
pointed out that the right to participate in profits of trade is in 
itself a strong test of partnership; but participation in profits, 
although strong evidence, is not conclusive evidence of partnership 
and the question of partnership must be decided by the intention 
of the parties to be ascertained from the contents of the written 
.instruments, if any, and the conduct of the parties : in this case 
the ruling contained in Dickenson v. Vaipy (2) has been referred 
to, which lays down thatthe defendant would be bound by an 
indirect 1epresentation to the plaintiff, arising from his conduct, 
as much as, if He had stated to bim directly and in express 
terms that he was a partner, and the plaintiff had acted upon 
that statefhent. Pollock and Malla in their Contract Act 
remark that there can be no doubt that agreement to share profit i$ 
essential to the constitution of a partnership (3). In the leading caso 
in the Privy Council Mollow, March & Co. v. Court of Wards (4) 
where it was first clearly laid down, that the question whether 
the relation of partnership does or does not exist, must depend 
on the real intention and contract of the parties. The same 
rule has also been laid down in Ross v. Farkyns (5), 1n Lakshmi- 


shankar v. Motiram (6) it has been pointed vut that it is the 
— (110 0, W. N, B18. (3) 10 B: & O. 138. 


(8) Pollock & Mulla's Indian Contract Aot, p. 508. 
£4).10 B, L, ER. 81a. (5) L. R. 90 Eq. 221,,835,, (0) 6 Bom, L, B, 1196, 
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carrying on’ of a business, and not an agreement to carry it on, 
which is the test of partnership ; hence, where the carrying of 
the business of a partnership has already commenced, heavy 
liabilities have already been-incurred, and some expenditure has 


been made, the mere delay in the formal execution of the deed. 


of partnership is immaterial. . 

Co-ownership is the right which several persons have over 
one and the same property. No partnership necessarily subsists 
amongst persons to whom property descends, or is given jointly 
or in common ; and even if several persons agree tobuy property, 
to hold jointly or in common, although by the purchase they 
become co-owners, they do not become partners unless that also 
was their intention. Lindley compares co- ownership and partner- 
ship thus :— 

(i) Co-ownership is not necessarily the result of agreement. 
Partnership is. . ; 

(ii) Co-ownership does not necessarily involve community 
of profit or of loss. Partnership does. 

(iii) One co-owner can, without the consent of the others, 
transfer his interest to a stranger, 50 as to put him in the same 
position as regards the other owners as the transferor him- 
self was before the transfer. A partner cannot do this. 

'(iv) One co-owner is not as such the agent real or implied 
of the others. A partner is. 

(v) One co-owner has a lien on the thing owned in common 


for outlays or expenses, nor for what may be due from others. 


as their share of a common debt. A partner has. 

(vi) Oneco-owner of land is entitled to have it divided 
between himself and co-owners,-butot (except by virtue of the 
Partition Act) to have it sold against their consent.. A partner 
has no right to partition in specie, but is entitled, on a dissolution, 
to have the partnership property, whether land a not, sold, 
and the proceeds divided. 

(vii) As between the real and personal repretentatjve of a 
deceased co-owner of freehold land, the equitable as well as 
the legal interest in his share is real estate; whilst as between 
the real and personal representatives of a deceased partner, the 
equitable interest in his share of partnership freehold property 
ip treated as a personal estate, although the legalánterest in it 
is real estate. ' 

(viii) Co-ownership not necessarily existing for the sake 
of gain, and partnership existing for no other purpose, the 
remedies by way of account and otherwise which one ‘co-owner 


~ 
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has against the others are in many important respects diferent 
from, and lees extensive than, those which ons partner has aguinst 
his co-partners (7). 

Profits are the excess of elims over aias : his excess of 
whatis obtained over the cost of obtaining it (8). It was held 
in 1793, in the case of Waugh v. Carver (9) that -sharing in 
profits coustituted partnership, though no partnership was in fact 
contemplated by the parties. But in 1860 the House of Lords 
in Cox v. Hickman (10), established the principle that persons 
who share the profits of a business do not incur the liabilities of 
partners unless the business is carried on by themselves or their 
real or ostensible agents. In 1865 the Statute 28 and 29 Vict. C. 
86 (which applies to the United Kingdom, and is commonly 
called Bovill's Act) was passed in order to remove certain 
difficulties arising from Cox v. Hickman. But this Bovill’s Act 
has subsequently been repealed. Persons who share gross return, 
share profits, but they do not by sharing the returns share losses, 
for these fall entirely on those making the advances (11). 
Receipt of a share of profits is prima facte evidence of partnership, 
the sharing of gross returns is not ; and it has been held in the 
Irish case of Barkke v. Scott (12) that the receipt of a share of 
profits was not conclusive test of partnership. A loan to a 
person engaged or about to be engaged in any trade or undertaking, 
upon a contract with such person that the lender shall receive 
interest at a rate varying with the profits or that he shall receive 
ashare of the profits, does not, of itself, constitute the lender 
partner, or render him responsible as such. Such loan includes 
property left in business by retiring partner or deceased partners 
representative (13). In Pemsey V. Armstrong (14) it has béen 
-hold that persons become partners, at least zn/er se, if they agree 
to get shares in the profits, without being at the same time 
liable also for the losses, and without being invested with the 
capacity of agent for self and co-partners, would constitute a man 
a partner, and, of course, a mere part-ownership of real estate 
(orof any other property) is not a partnership, whether the 
profits of the common property are shared or not between the 
part-owners (15). In Pooley v, Driver (16) it has been held that 
it is essential for a partnership to have for its object, not only [he 

"n Lindley on Partnership (6th Rd.) pp. 25, 26. 


) Lindley p 8 
if 2H. Bunion 235. (18) Beca. 240—1 of the Indian Contract Act, 
D lue rie (1) Baal Bat 008, s. 
Lindley, p. 15) Snell’ n" ‘path Ed.) p. 87 
(13) l Hand Br, 88, + (46) 5 Ob. D, 472. : e 
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acquisition, but also the division in some way or another of 

proàts. Lindley says that the division -of profits among the- 
partners, is an almost universal object of partnership (17). 

Pollock remarks that although a right to participate in profits is 

a strong test of partnership, and there may be cases .where upon 

a simple participation in profits there is presumption not of law, but- 
of fact, that there is a partnership, yet whether the relation of 

partnership does or does not exist must depend upon the whole 

contract between the parties, and that circumstance is not 

conclusive. By sec.ion 244 of the Indian Contract Act (IX of 

1872) it has been provided that no person receiving by way ofa 

annuity or otherwise, a portion ofthe profits of any business in 

consideration of the sale by him of the good will of such business, 

shall, by reason only of such receipt be. deemed to be a partner 

ofthe person carrying on such business or be subject to his 

liabilities. It has been held in Bhaggu Lal v. De Gruyther (18) 

that on the construction of the agreement— which was an. 
agreement for loan of money for share of profits—such agreement 

did-not create a partnership between the parties thereto, as defined 

in section 339 of Act IX of 1872, but was an agreement of the 

kind mentioned in section 240 of that Act. 


In common parlance, we speak of net profit and‘ gross profit. 
By-net profit we mean the excess of returns over advances, 
the excess of what is obtained over the cost of obtaining it; and 
gross profit is the total receipt or gross return of a business. 
Lindley remarks, that speaking strictly as a law term the latter 
should be avoided as objectionable (19). In Pratap Chandra Sing 
v. Mollwo March & Co. (20) it has been held that participation 
in profits does not constitute ą partnership. The question is, not 
whether the person sought to be made liable participated in the 
profits but whether the trade has been carried on by persons 
acting on his behalf. There is norule of law which ifnposes 
partnership liability upon a maa who advances to others money 
for the purpose of carrying on their business, and in return 
secures to himself a share of the profits which may arise from 
the employment in the business of the money so advanced by 
him. On appeal to the Privy Council, it has been held by their 
Lordships that although a right to participate in the profits of 
trade is a strong test of partnership, and there may be Cases where 
from such participation „alone, it may, as a presumption, not of 

(17) Lindley on Partnership p, 10, (19) Lindley p. 87. 
(18) I, L, E, 4 All, 74, (30) 8 BLL, B, A. C, 388, 
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law but of fact, be inferred, yet, whether that relation does or 
does not exist, must depend on the real intention and contract 
of the parties. To constitute a partnership, the parties must 
have agreed to carry on business to share profits in the same 
way in common ; but-where a contract is entered into between 
partners and a third person for the protection of that person 
as a creditor whereby it is agreed that he shall receive in consi- 
deration of advances commission on the net profits of the 
partnership business, and large powers of control over the busi- 
ness are given to him, but no power to direct transactions, 
the Court, if satisfied that the contract was one of loan and 
security, will not interpret it as constituting a partnership. In 
applying the English Law of Partnership to cases in India, the 
usage of trade and habits of business of the people of India, so 
far as they may be peculiar and differ from those in England, 
ought to be borne in mind. Lindley remarks that the receipt 
by a person of a share of the profits of a business is prima facie 
evidence that he is a partner in the business (21). In the Irish case 
of Barkhe v. Scott (12) where the father paid a sum of money as 
his infant son's share of the capital of a partnership, and it was 
agreed that during the son's minority the profits should be ac- 
` counted for tothe father ; it was held that the father was not him- 
self a partner. In Sresmunjures Dossee v, Proorusuttam Doss (22) 
the parties entered into a contract of partnership to work certain 
supposed mines, plaintiff to receive a bonus and also six monthly 
payments as rent for the land, both parties to share tbe profits and 
bear the losses ; it being stipulated that in case coal should not be 
discovered, the bonus, and any sum paid as rents, would be 
refunded ; it has been. held, that this was a partnership arrange- 
ment, and the payment of the money which went by the name 
of rent was not as by a tenant to a landlord, but as consideration 
moneystor one forming a portion of the capital. 


KATWA. SURENDRA NATH Roy. 
(21)!Lindley p, 41, (1%) 1 H. and Br.83, (39) 9 W. B, 489. 


REVIEWS. ` 
Book of Practical Forms by CHARLES Jones, Von I, 3RD 
EDITION, EFFINGHAM WILSON, LONDON, 1912.—We had occasion 
previoufly tb review this work. It contains a large number of 
practical forms for daily use in the office of solicitors, and the 
fact that it has reached d third edition shows that it does not 


stand in need of commendation. The whole thing appears 
to have been overhauled and brought up to date. 
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Ejectment by Janox1 Nata Moxeryjss, C. L, CHATTERJEE, 
CALCUTTA 1912, Rs, 2-8.—In this volume the author who is 
a practitoiner of long experience has brought together the 
substance of the decisions relating to ejectments under the 
Bengal Tenancy Act and the older rent laws. The decisions are 
numerous and sometimes difficult to reconcile. The : werk 


therefore is of considerable value to the practitioner and it 
places before him a full and clear statement of the reasons for 


each decision. .We have no doubt the book which is furnished 
with an exhaustive index and table of cases will have a wide 
circulation. ` 


- Introduction to the Regulations of the Bengal Code by 
C. D. Fern M. A. LLD., seconp EnrrroN, S. K. Laser AND Co. 
CALCUTTA 1912, Rs, 3.— The introduction to the Bengal Regula- 
tions by Mr. Field who retired from the Bench of the Calcutta 
High Court nearly 30 years ago, and is, we believe, still in the 
enjoyment of excellent health has acquired the reputation of a 
Jegal classic. In its original form it is absolutely unobtainable ; 
even the reprint published some years ago has become scarce. 
Messrs S. K. Lahiri and Co. have therefore placed the students 
and the practitioners under a debt of gratitude by the timely 
issue of this reprint. The work will repay careful perusal, and 
furnishes a condensed account of the history of land tenure and 
land revenue administration, The price is moderate and the 
get up handsome, so that the work. ought to have a large 
circulation. 


Caste'in Courts by L. T. Kanı, Raywors, 1912, Rs, 5.— 
This isa work of great value, not indicated by its size. It 
prints together and analyses all the cases on the subject of rights 
and powers of castes in social and religious matters as repognised 
by Indian Courts. A case of this description when it arises is 
generally extremely difficult to deal witb, and a convenient hand- 
book where the law on the subject can be found will be of great 
use to the profession. The statements so far as we had tested 
them have stood scrutiny very well, 


e. 





The Hon’ble Sir Lawrence Jenkins, Kt, K. C. I. E, , 


Chief Fustice of Bengal. 
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>’ -  EVIDENOE OF AN AOCONPLIOE. > .» 
The law on the subject of the testimony of accomplices is 


"contained in section 133 and in section 114, illustration (5) of | 


‘the Indian Evidence Act, 1872. To acquire a complete. and 
"Rofrect apprehension of the law on this subject, :both these 
‘sections should be read together and “neither section is to.be 
"iguored in the exercise of ‘judicial discretion.” Regina v. Okaran 
` Dayaram, (Y), Regina v. Mohiuddin Sahib (a). 
7O Thėèlaw on this subject contained in section 114, illustration 
. (b) lays down “that an accomplice is unworthy of credit, unless 
he is corroborated in material particulars. " It will be proved 
; hereafter that this illustration is a eo practice anda: not a 
fixed rule of law. P 
Now, an accomplice being one concerned with another o or 
-others in the commission of a crime—the co- Operation in the 
crime being real and not merely apparent like that of a spy—it is 
.not difficult to percieve the principle underlying this maxim of 
‘law. It is a presumption that arises from the common course of 
` human conduct that an accomplice ought not to be trusted for 
three reasons: (1) because it is not unnatural to suppose that 
when a person is concerned in a crime and has been found out as 


‘being so concerned, he is likely to swear falsely in order tō shift ` 


the guilt from himself; (2) because it is only immoral persons 
who participate in crime and as an accomplice is a participator in 
crime, he must be an immoral person ; and’ so he is likely to 
. disrégard the sanction of an oath ; (3) because he deposes under 
promise of q pardon, or in the expectation of an implied pardon, 
if he discloses all he knows against those with whom he co-Gpet- 
ated in the performance of a crime, his evidence given in expecta- 
tion or any hope of pardon is sure to be biased in favour of the 
‘prosecution. “Regina v. Magan Lall (a). : 
|. As to confirmatory evidence, it should be borne in mind that 
the extent of corroboration will depend much upon the nature 
of the offence, the degree of moral guilt attached to its commis- 
sion, and the extent of the complicity of the witness init. ' Vide 
(1) (1890) L L. R. M Bom. 881, (B44). — 


(3) (1901) L L. R. 25 Mad. 148, (147). ge +e 
(8) (1889) I, L. R. 14 Bom, 115 (119), Gene NE. 
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Taylor on Evidence, section 968 and first bépplementaty illustra- 
tion to illust, (5), of S. 114. 

Further, it is obvious that the evidence of an accómplice 
must be corrolfbrated or confirmed in some material circumstance, 
such circumstance connecting and identifying the prisoner with the 
offence, Karrina v. O'Hara (4), Regina v. Imdad Khan us 


Regina v. Nawab Fan. (6). 


Section 133 runs thus: “An accomplice shall be a competent 


“witness against an accused person ; and a conviction is not illegal 


merely because it proceeds upon the uncorroborated testimony of 
an accomplice." It is very explicitly stated in this section that a 


conviction is not tilagal, that is, it is not unlawful, if it proceeds ` 


upon the uncorroborated testimony of an accomplice, and to say 
‘that confirmatory or corroborative evidence is absolutely necessary 
‘is clearly to ignore, or to refuse to give effect to, this section. 
Regina v. Ramasams Padayachi (7). j n 


From what has been written above, it is clearly percievable 
that section 133 and section 114, illustration (4) are part of one 


subject and both together form the complete rule of law on the 


subject of the evidence of accomplices. Our Courts of Justice 
should ignoré neither of them ; [Regina v. Mohiuddin Sakib (a)], 


‘and they are identical with the rule observed in England ; 
[Regina v. Ramasami Padayachi (7), Regina v. Ram Saran (8Y), 


and laid down in our country before the passing of the Indian 
Evidence Act, 1872. Regina v. Blaki Bux (9). un 

On the whole, from reading both the sections together, it 
follows that corroboration of the evidence of an accomplice i is 


| necessary to enable or justify the Court to act on it unless it can 


readily or unhesitatingly believe it. In other words, confirma- 
tory evidence i is necessary ; or, the Court must be able to régard a 
witness as an accomplice of such an exceptional kind as would 
justify it in dispensing with corroboration. [4bd8/ Karim v. 
Regina (10)]. When read together, these sections lead to the 
conclusion that the legislature has laid it down asa maxim or 
rule of evidence that an accomplice is unworthy of credit, unless 
he is corroborated in material particulars, though at the same 
time the Court may justly in exceptional cases, even in the absence 


(4) (1890) I. L, B. 17 Calo. 643, "m 
(5) (1885) I L B 8 All, 120, (185) 

(6) (1867) 8 W R Cr. 19, 30, 38, 35, 36 

(7) (1878) L L. R À Mad 894. 

(8) (1885; I L R 8 AIL 806, 

(9; (1868) B. L. R. Sap. vol, F. R. 459 

(10) (1904) 1 AIL Le J. 110. 
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of confirmatory evidence, believe the testimony of an accomplice, 


if it finds good reasons for doing so upon grounds other than, so 
to speak, the personal corroboration. , Regina .v. Sadie 
Mandul (11). — | E 
Judging .of the intention of the legislature i in the light i indi- 
cated above, it becomes evident that in almost all cases the 
presumption mentioned in section 114, illust (4), should he raised 
l and. confirmatory evidence in material points required.. The 
mere existence of section 133 in the ‘Evidence Act which men- 
tions a principle in order to meet the requirements of VETY excep- 
tional cases cannot justify one in drawing the inference that an 
accomplice is like an ordinary witness in respect of credibility : 
Rajoni Kant v. Asan Mullick (12). 

The remarks of Edge C. J. in Regina v. Gobardhan (13), 
will be, I think, the best conclusion of what has been’ discussed 
above: " Although, as a general rule, it would be most unsafe [o Saan, 
convict an accused person on the uncorroborated evidence of an 
accomplice, such evidence must, like that of any other witness, 
be considered and weighed by the Judge, who, in doing so, 
should not overlook the position in which the accomplice at the 
time of giving his evidence may stand, and the motives which he 
may have for stating what is false. If the Judge, after making 
due allowance for these considerations and the probabilities of the 
story, comes to the conclusion that the evidence ofthe accomplice, 
although uncorroborated, is true, and the evidence, if believed, 
establishes the guilt of the prisoner, it is his duty to convict." 

PARAMESHWARI DAYAL. 


(01) (1874) 31 W. R, Or. 69, (70). 
(12) (1895) 3 O, W. N., 672. 
(18) (1887) I, L. R. 9 AIL, 535, (528). 


A REVIEWS. 


The All India Digest, 1811-1911. (Cva) by T. V. Sanjrva 
Rao, Vot. IL, Law Printing House, MADRAS, 1912,—The 
second volume of this great Digest has made its appearance 
with commendable punctuality. This volume is of special 
importance as it contains the subject of Civil Procedure Code, 
We have &t 2 glance practically the whole History of Civil 
Procedure in this country as developed by Case Law, whether 
the cases are to be found in what are called the official reports or 
in what are designated the non-official reports. In this' connection, 
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we may be permitted to observe that from this point of view the 
new edition of the Digest of cases brought out by Government js 


"singularly deficient ; it is more costly, takes up more space and 


contains less material than the work now before us. It is not 


surprising that the result of private venture is more satisfactory 


than the product of Government patronage; the former has to 
live by merit, the latter has the adventitous aid of. the name óf 
the State. We feel no doubt that the All India Digest of the 
late Mr. Sanjiva Rao when completed will, by reason of its fullness 


| and accuracy supersede all other works of the same description. 
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. BULES FOR INTERPRETATION OF STATUTES.. 

Statutes lay down the laws of the land, and in order that these 
may be uniformly applied there must be some mode of construc- 
tion. Thus it is that we find that legislatures have put forward 
the General Clauses Áct, and the section given in every Act as 
to the particular meaning to be given to such words in that Act. 
Thelaw-givers of the Hindus also perceived its requirement; - 
and with the growth of the different branches of Hindu law; 
Jaimini came forward with his memansa rules, by which a uni- 
form rule was laid down as tothe mode of construction to be 
applied in Hindu law books. 

The first and proper mode of construing an Act isto explain 
it according to the natural signification of the words with whith 
the law is couched; and in order to justify a Court in over- 
riding the plain language of a statute by reference to its spirit 
and general tenor, the argument must be cogent and convincing. 
Itis a settled principle of construction that the legislature is 
presumed to know, not only the general principles of law; but 
the construction which the Courts have put upon particular 
statutes. In the words of Lord Campbell, c. J, in Mansell v. 
Queen (2), and Lord Justice James in Ex parte Campbell (3), 
*where a section of an Act which has received a judicial 
construction is re-enacted in the same words, such re-enact- 
mént must be treated as a` legislative recognition of that con- 
struction.’ An express recognition of the construction which 
Judges have put upon statutes'is not always needed. ; in some 
cases, the silence of the legislature ‘is equally emphatic. This 
principle of construction is based on the ground that, as the 
legislature knows what the law is, and has power to alter it, any 
mistake on the part of the Judges may at once be corrected ; 
and the absence of any such correction, specially during along 
period of time indicates that the Courts have rightly ascertained 
the intention of the legislature (4). In the case of Xedar Nath v. 
Makarajq. Manindra Chandra (5), it bas been laid down by 
Mookerjee, J, following Young v. Robertson (6), that Courts 


(1) Mokadeb v. Chairmen, Howrah Municipality® 11 O, L, J, 534 

(3) 8 E. & B. 78, j à roy 
(8) L. B. 5 Oh, A. 708. . 

(4) Jegendea v. Shan Das, 9 O. Le J., 271 at p. 281. , 

(5) 110. L. J, 108. À 

(8) 4 Macqueen, 814 (845.) 
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must always hesitate to overrule decisions which are not 
manifestly erroneous and mischievous, what have stood for 
many years unchallenged, and which, from their nature, may 
reasonably be supp@sed to have affected the conduct ofa large. 
portion of the community in matters relating to rights of . 
property. 

In determining what ithe Act means, the subordinate Courts 
cannot refer to the proceedings in the Legislative Council (7). It 
is not permissible to refer to the speech of the Legal Member of the 
Indian Legislative Council when proposing the enactment of a 
Bil. It is inadmissible to take as an aid in construing an Act 
the proceedings of the Legislative Council which resulted in the 
passing of the Act (8), and the construction of Acts not -sin pari 
materia with the Limitation Act (¢4., the Court Fees Act) can- 
not be called in aid of the construction of the Limitation Act (9). 
The sections of the Statutes are to be interpreted according to 
the plain meaning of the language contained in the section, 
and in order to justify a Court to override the plain language: 
of a Statute by reference to its spirit aad general tenor, the - 
argument must be cogent and convincing (10.) 

A, preamble cannot be taken to have cut down the express 
provision of a Statute (11), The enacting words of a Statute 
may be carried beyond the preamble ; if words be found in the 
former strong enough for the purpose (12), where the enacting 
sections of a Statute are clear, the terms of the preamble cannot 
be called in aid to restrict their operation or to cut them 
down (13), or to extend them (14). Preamble may be referred: 
to restrain generality of enacting clause (Kent’s Commentaries, 
510) or to explain it if doubtful (Maxwell on Statutes, 52.) . In 
construing Acts of Parliament we are to look not only at the 
language of the preamble or of any particular section, but at 
the language of the whole Act. In other words, an Ac ought 
to be so construed as to advance the objects contemplated by 
the Legislature (15). 
: The headings are not to be treated as if they were marginal. 
notes, or were introduced into the Act merely for the purpose 
d classifying the enactments. They constitute an important 


| (1) Sarat Bundari v. Uma Pr Oe uc ae 


8 
* (0) unen ingrese v. Bal Gang L L. B, 22 DÀ 

Charan v Ham Chald Li, Rd m615, F.B. ¢ 
(10) Wohaded y. Chairman, Hoorah Musica, 11 0. 1. 3. "n S" 


(18) Qusen- Ba press v. Indrajit, 1. L. R. 11 AIL 203. 
(14) d Bhaw iMi, LL. um 14 AILIAS 184, — 
8, 9, l, 12, URN e 
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part of the Act itself, and may be read, not only as explaining 
the sections which immediately follow them, as a preamble to a. 
Statute may be looked to, to explain its enactments; but as. 
affording a better key to the construction of the sections which 
follow than might be afforded by a mere preamble (16), The 
headings prefixed to a section or set of sections are regarded as. 
preamble to those sections (17). 

The other items in an Indian enactment are the marginal notes 
and the title of the Act. Zn Hurro Chunder v. Soorodkonee (18),. 
it has been ruled that title of an Act may be resorted to,.to 
explain an enacting clause when doubtful. But marginal notes 
cannot be referred to for the purpose, of construing the Act,’ 
Lord Macnaghten in Zhaksrain v. Rae ¥agatpal (19), says 
that the contrary opinion originates jn a mistake, and it has 
been exploded long ago. There seems to be no reason for. 
giving the marginal notes in an Indian Statute any, greater. 
authority than the marginal notes in an English Act of. 
Parliament. 


. (16) Bastern Counties, Ry. A Af Miles 9H LO, ub 
(17) Maxwell on Statutes, p. 
(1819 W. R. 403, Lio B) 
(19) 8 O. W, N. 699 at p. 705 (P. O.) ; L L. R. 36 All. 898, 
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REVIEWS. 


Hindu Law.—by Sm Ernest Joun Trevetyan, D. C. L. 
THACKER, SPINK & Co., CALCUTTA, 1912. Rs. 20.—Sir Ernest 
Trevelyan is still remembered by the legal profession in India 
as one of the most sensible occupants of the Judicial Bench. 
Since his retirement, he has devoted himself to the teaching of. 
Indian Law and preparation of works on ‘its different branches, 
His volumes on Hindu Family Law and Hindu Law of Inheri- . 
tance are well known to students and practitioners. The work: 
now before us is practically an enlarged and revised edition of; 
these two volumes ; a chapter has also been added on Religious 
and Charitable Endowments. From the point of view of the 
student, the work is excellent ; the leading principles are lucidly 
and succintly stated, and, references are added in the footnotes, 
to the primcipal authorities on which the text is based. But, 
it must be frankly stated that the hook can never supersede the 
classical work by Mayne, to which all practitioners and serious 
students must have recourse for a complete knowledge of the 
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subjett. - The work is handsomely got up, but its price ‘is likely | 
to place it onu the reach a the average Jodin law ` 
student. , 


a 


The Indian Registration Act, 1908.—by P. Harr Rio, 
B.A.,‘B:L., Law Printina House, Mapras, 1912.—This is anew 
and improved edition of the commentary on the Indian Regis- 
tration Act, originally published by the late Mr. Sapjiva Row. 
in his now famous Lawyer’s Companion Series, The cases bave 
been analysed and noted absolutely up to date, which the critical 
and historical introduction adds distinctly to the value of the 
work we have tested the notes in various places and found 
them remarkably free from errors. References will be found l 
to reports, official and: unofficial, and, there is no member of 
the profession who can safely afford to ignore their valuable 
guidance. The get up is worthy of the Law Printing ERAS 
Madras,.and no higher praise is needed. 


The Indian Decisions. Or» SExIs, Vor. IV, Law PRINT- 
ING House, Mangas, 1912.—Messrs. Venkasawmy Row and 
Krishnaswamy Row are vigorously pushing forward their valuable 
series of reprints of Supreme Court Reports. The handsome 
volume before us contains the famous Oriental Cases of Sir 
Erskine Perry and his Notes of Cases. The rarity of the original 
editions is well-known to the-legal profession ; they are practically 
inaccessible and always fetch fancy prices; the two can now 


be had for the modest sum of ten rupees. Sir Erskine Perry. 


wasa man of genious, and, bis judicial work shed lustre over. 
the Supreme Court of Bombay. His luminous judgments : 
among which may be mentioned the Khoja Case, the Opium: 
Cases, and a great many decisions on the Conflict of Laws, will. 
still repay careful perusal, and, may serve to conwince the. 
present generation to what extent judicial work has deteriorated. 
in this unt : 
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APPLICATION TO SET ASIDH SALE.- ' `~ i 


- The question if the judgment-debtor has the liberty to 
apply -for setting aside the sale of a mortgaged property in virtue 
of the mortgage- decree under rule 89 order’21 of the’ present 
Code is in some quarters thought to have been set at fest by ‘tHe’: 
new Civil Procedure Code. l dc t 
"The question is not yet free from doubt and ‘with ‘alk 
deference to those who hold the ‘contrary view, I ħavè to 
submit that the new Civil Procedure Code does not either 
expressly..or impliedly mean that the judgment-debtor has the : 
option to set aside the sale held in virtue of a mortgage decies. 
by depositing in Court the sums specified in rule 8j of 
order-21. ^ > i dox A Se 


, 


~- Prior to the passing of the new Civil Procedure Code it “way . 
laid down in some High Courts that the judgment-debto? shodldi 
not be allowed to avail himself of the concession in section 3104. 
of the old Code: as it is ‘a matter that is to be regulated by the. 
Transfer of Property Act, and secondly that to allow the judg“ 
- ment-debtor the said concession would be to render nugatory.2he 
provision in the Transfer of Property Act that in defdult of 
paying the mortgage amount the decree for sale of-the: morta. 
gaged property would become absolute. This pfovisiorr ‘han 
been interpreted in the sense that on default by thé mórtgagob 
the right of redemption would become extinguished Tt was 
also laid down that the mortgage decrees aud. tha procedura 
regardingesales in virtue of the said decrees should be regulated 
by the rules that may be framed under section. 104 of: the 
Transfer of Property Act. TC. gent 
I fail to see how the law laid down as above has'begn 
reversed in the new -Civil Procedure Code. ‘Taking first the 
rule- itself, it runs as “where immoveable property has. been; 
sold im execution of a decree, any, person, either owning such 
property or holding an interest therein, by gürtue of, a; title" 
acquired before such sale, may apply. to have the. sale. set,asidg 
on his... This plainly means that thé applieant should by 
virtue of a title acquired before -such sale, qwn such property 
gr hold an. interest therein 4g. he may, he & purchaser, {rom 
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the mortgagor, or a lessee. The section does not say merely 
“any person holding an interest in the immoveable property,” 
in which case alone it is reasonable to: say that a judgment- 
debtor can besald to hold an interest in the property. But 
the rule confines the application to those who omn the property or 
hold interest by virtue of a title before sale. Can we say» that 
the judgment-debtor comes under the category? He acquires 
no fresh title to the immoveable property. His rights in the 
mortgaged property are settled in the suit and the decree 
following the same.. And after sale the only surviving interest 
in the property is that he is entitled to payment of the surplus, 
if any, in the sale-proceeds. ‘Holding an interest therein” 
in rule 89 does not stand alone but is qualified by the succeeding 
clause “by virtue of a title etc” without even a comma after 
the word " therein." 

Again in the general provisions regarding sales in execu- 
tion (ses rules 64 to 73) there is no provision for setting 
aside sales held in accordance with mortgage-decrees, and as I. 
have already pointed out, rule 89 does not read as if it applies 
. to mortgage decrees, Evidently the Code intends to provide for 
the procedure in mortgage suits in a separate order and therefore 
there is order 34. The concession for the mortgagor to apply 
for setting aside sale by deposit would be indeed unimportant 
exception and would have found express mention if it was 
intended. . 

Besides, section 104 of the Transfer of Property Act has 
not been repealed (see fifth schedule) and hence the inference 
is that the Transfer of Property Act is not affected to a greater 
extent than is intended by order 34. 

Now coming to equities, we have to observe there is at least 
as much to be said in favour of the decree-holder aud the 
purchaser in the sale, as may be argued in favour of the rfortgagor, 
the judgment-debtor. According to the new Code, the purchaser's 
title in the case of sale of immoveable property takes effect from 
the date of the sale, when the sale is made absolute and not 
from the time when the sale becomes absolute. There is no 
equity in setting at naught all that took place in spite of the 

default by the mortgagor to pay the debt all the time the suit 
Was pending and the time fixed for payment, *&c.° It is true 
‘that a mortgage is a mortgage, but that is only between the 
mortgagor and the mortgagee and it shall not affect a purchaser. 
"The law allows the largest liberty and concession to-the mort- 
ggor and it would only be unnecessarily prolonging the’ Court's 
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work by allowing another chance.after sale to the mortgagor. 
The mortgagor has of course the liberty to apply for extension o 
time for payment of money, but it is only when he applies 
for the same, He should not be allowed to acquire in another 
indirect method what the law allows in a specific way, nor is he 
allowed to render nugatory any other express provisions. 


CHITTOOR. P. PARTHESARATHY ÁYENGER, B. A4 B. Ly 


REVIEWS. 


Law of Contracts, by T. R. Desar, B.A., LL.B., FougTH 
EprrioN, LAWYER Orricg, BOMBAY, 1912, Rs. 4.—This is a new 
edition of the well-known commentary on the Indian Contract 
‘Act by Mr. Desai. Praise is hardly needed for a work which 
has reached a fourth edition in eight years, and, of which the 
last edition was exhausted in less than two years. The notes 
are clearly expressed and arranged, and, cannot but be useful 
to the law student, The appendices, containing a summary 

of the Act, notes of English cases, and, a collection of examination 
questions with hints for solution, enhance the usefulness of 
the work. The price is moderate and brings the book within 
the reach of every student. 


Law of Transfer InteR Vivos by Sures RANJAN PAL, 
M.A., B.L., CALCUTTA, 1912, Rs. r-8.—This is a well-meant 
attempt to help the law student to acquire an insight into the 
intricacies of the Law of Transfer Inter Vivos. The subject 
however, is extensive and difficult ; and, although the book may 
prove helpful to the beginner, he will find it necessary to supple- 
ment it by much wider reading. 





NOTICE. 


The High Court, Appellate Side, will be closed for the 
annual vacation from Friday, the 6th September, to Saturday, 
the 16th November 1912, both days inclusive. 

The Hon'ble Mr. Justice CHITTY and the Hon'ble Mr, 
Justice? RECHARDSON will sit as the vacation J udges, except 
during the following Court and Gazetted (Executive) holidays, 
vis :— 


Court holiday on account of er: and Saturday, the 13th and 
Ed-ul- Fitr ate ae | September I912. 
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a on account i Thursday, the roth October. 19 I2; 


Gazetted holiday on account dur the 15th October to Satur- 


osa T d Éakshmi day the 26th October 1912. 


Gazetted holiday on account T Friday and Saturday, the 8th arid 
of Kali Pujah gth November 1912. 


holid t of i 
T kem TEENS oF} Monday, the 11th November 1912. 


t of 
Kanik Puy eee oF | Friday, the 15th November 1914. 


_ Notice as to the ~~ on which the vacation Bench will sit’ 
for the hearing of motions and cases will be given from time to 
time. . ; 
The office of the Appellate Side will be closed for the vaca- 
tion from Thursday, the roth October to Monday, the 1ith 
November 1912, both days inclusive. . $ 
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WHAT ARE THE RIGHTS OF THE BANWNEKRUPT'H 
TRUSTEE TO HIS LIFE INSURANCE POLICIES ?* 
In the month of January, 1912, in the District Court of the 
United States for the District of Massachusetts, Dodge, J., 
overruled the finding of referee Olmstead in the matter of 
Loveland, which finding denied the petition of the bankrupt 
Loveland's trustee that the bankrupt’s life insurance policy 
be turned over to the trustee as part of the bankrupt estate. 
The referee’s finding followed the case of Bartley v. Wood (1). 
and in the opinion of some careful students the District Court 
in reversing the referee left the law in an unsatisfactory condition, 
no appeal having been taken to a higher Court. 


An examination of the law as laid down in cases of this 
kind reveals a remarkable state of confusion, resulting from a 
large number of adjudications wholly irreconcilable with each. 
other. The contradictory views announced by the Courts may 
be attributed to a failure to properly appreciate the true nature 
of life insurance on the one hand and on the other, at least. until 
the decision of Holden v. Stratton (2) in 1905, a misapprehension 
. by many Courts of the meaning of section 70a of the Bankruptcy 
Act of 1898. The baffling experience encountered in a search. 
for principles is further due to the action of the Courts in 
resting their decisions in similar problems on unlike factors, 
so that many times there is a comparison of unlike things if 
an attempt is made to reconcile cases. Courts have also 
assumed technically incorrect views of life insurance in attempting 
to distinguish between various kinds of policies. 


Very early in the history of life insurance in this country 
the various states enacted legslation intended to put life 
insurance on a Mb i footing from other financial transactions. ' 
In 1844, just one year after the incorporation of the New 
England Mutual Life Insurance Company, the general Court of 


Massachusetts enacted that “any policy of insurance made by 


any insurance company for the benefit of 
* 


* Green Bag, Vol XXIV p. 4l9. . . + 
(1, 203 Maes. 662. (2, 198 UV. B. Bas. : 
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a married woman, ... 
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whether the same be effected by herself or by her husband or by 
any other person on her behalf, shall insure to her separate use 
and benefit and that of her children, if any, independently of her 
husband and of®his creditors and representatives.” (St. 1844, 
Ch. 82). This statute, after having been several times broadened 
- by amendment, is the law of the Commonwealth today. 

Most if not all of the states of the Union have statutes of 
similar purport. The state of North Carolina has gone so far 
as to incorporate in its constitution a provision that a husband 
may-insure his own life for the sole use and benefit of bis wife 
and children, and in the case of death of the husband the 
amount thus insured shall be paid over to the wife and children 
free from all claims of the husband's creditors (1). It has been 
held under thisarticle that the proceeds of the insurance in 
such a case are no part of the estate of the insured, but are 
the absolute property of the wife and children (2). : 

The peculiar nature of insurance which sets it apart from 
other incidents of economic life was well recognised in the 
case of Central Bank of Washington v. Hume (3), where Chief 
Justice Fuller, giving the unanimous opinion of the Court 
said : 

' Conceding then in the case in hand that Hume paid the 
premiums out of his own money, when insolvent, yet as 
Mrs. Hume and the children survived him and the contracts 
covered their insurable interest, it is difficult to see upon what 
ground the creditors or the administrators as representing them 
can take away from these dependent ones that which was 
expressly secured to them in the event of the death of their 
natural supporter. The interest secured was neither the debtor's 
nor thecreditor's. In no sense was there any gift or transfer of the 
debtor’s property unless the amounts paid as premiums are to be 
held to constitute such gift or transfer. But even gif Hume 
paid this money out of his own funds when insolvent, and such 
payments were within the statute of Elizabeth, this would not 
give the creditors any interest in the proceeds of the policies 
which belonged to the beneficiaries. It seems to us that the 
samé' public policy which recognizes the support of wife and 
children as a positive obligation in law as well as in morals 
*should be extended to protect them from destitujion, after the 
debtor's death by permitting him, not to accumulate a fund as 
a permanent provisidn, but to devote a moderate portion of his 

(1) Const, North Caroline Art X Seo. 7. 


(3) Burwell v. Snow, 107 N. O. 88. 
13) 138 U, 8. 195, 
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earnings to keep on foot a security for support already or which 
could thereby be lawfully obtained, at least to the extent of 
requiring that in such circumstances the fraudulent intent of 
both parties should be made out. And inasmuch as there is no 
evidence from which such intent on the part of Mrs. Hume 
or the insurance companies could be inferred in our judgment 
none of these premiums can be recovered.” 

This opinion of the United Strates Supreme Court states 
very satisfactorily the economic reason for the existence of 
state statutes exempting the proceeds of insurance policies from 
the creditors of the insured. It must be said, however, that the 
Courts have found many pretexts for reasons for defeating 
the broad principle embodied in these statutes. After the deci- 
sion in Bank v. Hume(1) appeared, Professor Williston strongly 
criticised it, upholdiag the Euglish view that the creditors of 
the bankrupt are entitled to the entire proceeds of his policies 
where they are settled upon the wife of the bankrupt while he 
is insolvent. Butin the Eaglish cases the point considered 
was the cass where policies originally payable to the personal 
representatives of the insured were assigned by him to his wife 
after he was insolveat. Nevertheless, adhering strictly to the 
peucliar nature of insurance and the true concept of insurable 
interest, the view of the Court in Bank v. Hume (1) seems more 
nearly correct. Moreover, eight years later (1899) in a carefully 
studied opinion, the Court of Aapeals of Colorado in a case of 
` first impression (2) followed Bank v. Hume (1). Here again the 
Court held that the duty which the insured owes to his 
dependent family and to the state is, of higher importance than 
that which he owes to his creditors. ' We see no difference 
in principle betweea compelling the husband while living to 
support his wife and family and permitting him to make spme 
provision for their support after his deatn." Tne increasing 
tendency to place the bankrupt’s policies in the hands of;his 
trustee is also in conflict with the true idea of iosurable interest, 
One Court has said of this “we do not regard the right of the 
wife to insure the life of her husband as property. It is more 
in the nature of a power or privilege to make a valid contract. 
It is a stgtus aod not a property right. The common lawe 
upon motives of public policy held that there must be ao 
insurable interest in the life which was insured. Who has such 
an insurable interest was frequently a matter of some discussion 


(1) 25 Am. Law Ror, 185. (2; Manulactaring Oo. o. Platt, 18 CoL App. 15. 
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and possible doubt. An interest which ts insurable must be an 
‘tnterest in favour of the continuance of the life and not an interest 
jn its loss or destguction (1). There is no insurable interest on 
the life of the bankrupt in the bankrupt's estate (2). 

Whatever rights the trustee in bankruptcy has to the bank- 
rupt's life insurance policies are given to him by section 70 of 
the Bankruptcy Act of 1898, which reads in part as follows : 

The trustee of the estate of a bankrupt...... shall be vested 
by operation of law with the title of the bankrupt, except in so far 
as it is property which is exempt, to all...... property which 
prior to the filing of the petition he could by any means have 
transferred or which might have been levied upon and sold under 
judicial process against him ; provided, that when any bankrupt 
shall have any insurance policy which has a cash surrender'value 
payable to himself, his estate or personal representatives, he may 
within thirty days after the cash surrender value has been 
ascertained and stated to the trustee by the company issuing the 
same, pay or secure to the trustee the sum so ascertained and 
stated, and continue to hold, own and carry such policy free from 
the claims of the creditors participating in the distribution of 
the estate under the bankruptcy proceedings, otherwise the 
policy shall pass to the trustee as assets. 


‘+ Until the case of Holden v. Stratton (3), was decided, the 
Courts in many cases held that the presence of a cash value in a 
policy determined whether or nota policy passed to the trustee, 
That case definitely fixed the law as upholding state exemptions ` 
and decided that the proviso in section 70a, 5 did not enlarge 
the trustee’s rights, but gave to the bankrupt the additional 
privilege of redeeming from the trustee a policy which would 
otherwise pass to him. There were two bankrupts, Daniel H, 
Holden and his -wife, Lizzie Holden. J. A. Stratton was the 
trustee of both estates. Tnere were two policies upon the life 
of Holden both payable to his wife if living at his death, other- 
wise to his personal representatives. The bankrupts claimed the 
policies by virtue of an exemption law of the state of Washington, 
while the trustee resisted this claim upon the ground that the 
policies had a cash surrender value of $2,200, which it was the 
eduty of the bankrupts to pay the trustee as a condjtiog precedent 
to the exemption of the policies. The referee sustained the 


i e 
es * Gilman 84 North Eastern 203, See also In re Judson. 103 Fed 


(3) Ra MoKinney, 15 Fed. Rep. 585. 
(5).198 U. 5. 303." SEEMS 
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position of the trustee, but was reversed by the District Court. 
The Circuit Court of Appeals again upheld the trustee and the 
referee, and the case finally reached theehighest Court. The 
bankrupts were residents of the State of Washington and 
Claimed the benefit of the broad exemption law of that state, 
which provided “that the proceeds or avails of all life insurance 
shall be ‘exempt from ail liability for any debt." The Circuit 
Court of Appeals held that the allowance of state exemptions 
secured to the bankrupt by section 6 of the Bankruptcy Act was 
modified by the proviso in section 70a of the Act. The United 
States Supreme Court took up this question and discussed it 
exhaustively, carefully considering the conflicting views in the 
Circuit Court decisions, Asa result, the leading case of Stsels v. 
Bull (1), was affirmed and the case of Re Scheld (2), was over- 
ruled. The Court said that section 6 is quite apparently 
couched in unlimited terms and is accompanied with no qualifica- 
tions whatever. The opening clause of the section declares that 
the trustee after his appointment shall be vested “by operation 
of law with the title of the bankrupt...,..except in so far as it 
is to property which is exempt," and this is followed by an 
enumeration under six headings of the various classes of property 
which pass to the trustee. Clearly the words " except in so far as 
it is to property which 1s exempt” make manifest that it was the 
intention to exclude from the enumeration property exempt by 
the Act. This qualification necessarily controls all the enumera- 
tions, and therefore excludes exempt property from all the 
provisions contained in the respective enumerations. The purpose 
Of tne proviso was to conter a benefit upon the insured bankrupt 
by limuing ine cnaracier of the interest. in a non-exempt life 
insurauce poli y whicn snould pass io. he trustee, and not to 
Causo such a policy when cxemp. to be ome an ase of the estate, 


Toe attcutiun of Courts whic» sccm disposed to narrow state 
examp on» wherever pOssible shoula oc given to tne remarks of 
the U ines States Supreme Cour: generally, upon the subject of 
exempuons 10 chis same case of Holden v. Stratton (3). Tne Court 
says: “It has always been the policy ot Congress, Dorn in geneial 
legislation aud in Bankruptcy Acts, to !ecoguise anu give effect 
to tng state exemption laws. Tnis was cogently pointed out by 
Circuit Judge Caluwell in dehvering tus opiuion in Sesle v. 
Bull (1), where he said : : 


(1) 104 Fed. Rep. 988. _ (2) 104 Fed. Rep. 870. 
(3) 188 U. B. 203. . z 
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t From the organisation of the Federal Courts moder the 
Judiciary Act of 1789, the law has been that creditors suing in 
these Courts ,could mot subject to execution property of their 
debtor exempt to him by the law of the State....... lhesame Rule 
has obtained under the Bankrupt Acts, which have sometimes 
increased the exemptions, notably so under the Act of 1867, but 
have never lessened or diminished them. An intention on the 
part of Congress to violate or abolish this wise and uniform rule 
observed from the creation of our federal system should be made 
to appear by clear and unmistakable language." 


Shortly after the decision in Holden v. Stratton (1) was 
handed down, the meaning of section 70 a was further clarified by 
the Court in Zzscoc& v. Martens (2). In this case the question was 
whether the cash surrender value prescribed in section 70d, 5, 
must be one set forth or provided for in the policy or whether if 
the policy have a value by the concession or the practice of the 
company issuing it, such value would be sufficient. The Court 
held that it would. It pointed out that section 70g, 5, made no 
distinction between policies which stipulated for the payment of 
a cash surrender value and those which did not; ifa policy 
provided for a surrender value or if the practice of the company 
was to allow such value, then the Court said, the proviso in the 
section 70a could be availed of by the bankrupt who could redeem 
& policy which would otherwise pass to the trustee by paying him 
the amount fixed by the company issuing it as the cash value 
of the policy. 

The policies which the trustee takes are those in which the 
bankrupt has an interest whichis transferable. They must 
therefore be payable to his executors or administrators or 
assigns, and are subject tothe right bythe bankrupt to redeem 
as above set forth. It has been held that an endowment policy 
payable to bankrupt if living at maturity passes to the trustee 
even if another person is named as beneficiary in the event that 
the insured does not survive the endowment period. (3) 


This has been questioned, however, in Atkins v. Equit- 
able (4). The Court held that a paid up endowment policy did no 
pass to the trustee because the wife of the bankrupt had an inte- 
rest in it of which she could not be deprived, The same result was 
reached in Haskell v. Equitable (5). In that case the bankrupt’s 


HELLE PN (b 306 U. 8, 302 

Lange 91 861, Re Welling, 118 Fed. Rep. 189. 
(4) 133 Mam 355.0 : 

(5) 181 Masa, 341. 
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policy provided for the payment ofthe insurance to him at the 
end of twenty years from its date; if he died within the period, 
payment was to be made to his mother ifliving otherwiseto his 
estate. The Court agreed with the Federf] Courts’ decisions in 
Re Shaguf(1)and Re Boardman (a), that the bankrupt had a 
valuable interest in the policy which passed to the trustee, but 
held that this could not depriye the beneficiary of her right, and 
that without her consent the trustee could not recover, the cash 
surrender value which he sued for. 

In Barley v. Wood (3), the policies in question were also 
of the endowment kind. After a careful review of the law the 
Court upheld the Massachusetts Statute exempting policies payable 
to a married woman. A third endowment policy on the life 
of the same bankrupt in which the death benefit had been 
assigned orginally to his sister and on her decease to the daughter 
of the bankrupt was treated differently. The bankrupt was 
insolvent when he made the transfer to his daughter. He was 
furthermore the sole owner ofthe legal and beneficial interests 
in the policy, by virtue of his inheritance as heir of his sister, 
the first assignee. The daughter could not claim the benefit 
of the statute, and the transfer was held void against the creditors. 

So also Jn re Boos (4) the Pennsylvania Statute which 
provided that “all policies of life insurance or annuities on the 
life of any person which may hereafter mature and which have 
been or shall be taken out for the benefit of or bona fide 
assigned to the wife or children or any relative, etc., shall be 
....Íree and clear from all claims of the creditors of such person," 
was held to include endowment policies, and the authority 
of Holden v. Stratton, supra, was made the ground for the. 
decision. A contrary view was taken by another Pennsylvania. 
Judge in re Herr (5) and the Court claimed in that decision 
that the weight of auhority was in favour of the trustees taking 
where endowment policies were concerned. But it may be: 
that the Court was desirous of finding such authority, as the 
bankrupt Herr had been found in contempt only two days 
before on other issues. On the insurance branch of the 
case the Court said, “It is true that if the bankrupt died 
today the money due on the policy would belong to his wife. 
But it is also true that at once upon the discharge of the present 
rule, the bankrupt could eliminate her by the designation of 
a new beneficiary and get the surrender value policy which, 


i (1) 106 Fed. Rep. 154. 
(3) 108 Fed, Rep. 783. (4) 154 Fed, Rep. 404. 
(8) 903 Mees, 563 (5) 183 Fed Bep, 716. 
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the trustee, therefore, by the terms of the statute is entitled 
to claim." The Judge proceeds too rapidly. The trustee is 
not concerned with what the bankrupt may do with property 
or powers of appointment after the adjudications; bis rights are 
fired as of the time of adjudication, and the trustee’s rights are 
not even sufficient to support an insurable interest. " 
If the techinical structure of a lfe insurance premium were 
better understood the confusion over endowment policies, with 
the consent injustice to beneficiaries of the death benefit in 
such policies, would cease. In what is known as the ordinary 
or whole life policy, the term of insurance is for the entire life 
time of the insured and the proceeds are available only on the 
happening of the single contingency insured against. With the 
ehdowment policy, the term of insurance may be limited from 
one to eighty-five years and a double contingency insured: 
(a) that the proceeds of the policy will be paid to tbe insured the 
insured if he is alive at the maturity of the endowment period,’ 
and (4), that a beneficiary nominated by the insured shall 
receive the proceeds ofthe policy if the insured shall die before 
the policy matures. The change from a single to a double 
contingency does not alter the nature of insurance, and the 
term "investment" commonly applied to endowment and 
deferred dividend policies is clearly a misnomer. 
The primary object of all life insurance is the protection of' 
a beneficiary, even though it be for a limited time and accom- 
panied by incidental advantages to the insured ; if these collateral 
benefits to the insured cannot be reached without destroying 
the beneficiary's interest in the continued life of the insured then 
they should not on principle pass to the trustee. It is the right 
of the beneficiary and not the receipt of money which is involved. 
This right of the beneficiary may be vested and yet in accordance 
with the terms of the contract be liable to be defeated by the 
happening of some condition subsequent. Thus if the insured 
travels in latitudes prohibited by the policy, or takes his own 
life contrary to a stipulation therein, or ceases to pay premiums, 
the right of the beneficiary will be rendered nugatory (1). 
^ There is yet one phase of the subject introduced 7n se Herr, 
supra, which is still to be considered, namely, the power reserved 
by the insured to change his beneficiary. This power kas a very 
important influence in the decisions and its presence tends to 
nullify tö a considerable extent the protection to the beneficiary 
sought to be obtained by, the State Statutes of Exemption. The 


(1) Vance on Insuran oe, 806 ; United St, Casuality Oo t. Kacer 160, Mo. 891. 
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question seems to have arisen for the first time Jn re Orear (1). 
In that case a number of policies issued to the bankrupt con- 
tained a power which might be exercised byghim to appoint a 
different beneficiary from the one named in the policy. On this 
point the Court said : 

All of the policies in controversy contained this provision : 
“The insured may nominate beifeficiary or beneficiaries here- 
under, and may also change any beneficiary or beneficiaries 
nominated by him or named in the policy." Under this provi- 
sion the insured was unequivocally given the right and -power 
to change the beneficiary in each policy without the concurrence 
of the beneficiary named in the policy and even against the 
will of such beneficiary. Not only so, but this power was one 
which he could exercise for his own benefit, and one which he 
could exercise to make the policy payable to his own estate 
This being'so, the policies were property which under section 70(a) 
passed to the trustee upon the adjudication of Orear as a bankrupt, 

This case has been followed Js re Herr, supra, In re 
Dolan (2), and although not referred to in He Loveland (3), 
undoubtedly influenced the result reached in that case. The 
doctrine of Re Orear (1) is the prevailing one, but it has been 
strongly criticised and on principle it does not seem to be in 
record with the accepted views on powers. Pollock, J., dissented 
from the opinion of the majority of the Court in Ae Orear, 
sufra. He questions: 

Is the power reserved by the bankrupt in these insurance 
contracts of nominating and changing his beneficiaries such a 
power as he might have exercised for his own benefit but not 
such as he might have exercised for the benefit of some other 
person? The policies in dispute are life policies, payable only 
after the death of the insured. How, therefore, in the very 
nature of fhings could the bankrupt exercise this power for his 
own benefit, or by its exercise vest himself with an estate payable 
after his death ? However, it is quite clear the bankrupt could have 
exercised the power reserved for the benefit of any one having 
an insurable interest in his life, and as he could thus exercise the 
power for the benefit of another, under the very terms of the Act 
in question, it is clear that such power did not by operation of * 
law as of Xhe*date of adjudication pass to the trustee to be by 
him exercised. . 


When the Matter of Orear came before the same 


(1) 178 Fed. Bep 683. 
(2) 182 Fed, Rep 949 1B) 192 Fed. Rep, 1006. 
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Court subsequently (1), there was an issue the ownership 
of a policy payable to the wife of the bankrupt. The 
‘exemption secumed to her by the State law was upheld notwith- 
standing that the insured had the power to change the beneficiary 
as in the earlier case. As before the trustee claimed that because 
of thia power the policy was not expressed to be forthe ‘benefit 
of the wife of the insured within the meaning of the Missouri 
Statute. The Court replied that if this contention were allowed 
to be true it would practically nullify the statute for the reason 
that substantially all modern policies give the insured the right 
to change the beneficiary and confer upon him a right of surrender 
and of borrowing on the policy. “If these provisions which have 
for several years appeared in substantially every policy would 
ee the operation ofthis statute, then,” (the Court said) 

“when last enacted it was a mere idle form of words and referred 
only to an obsolete kind of policy.” 

But it seems that the rights of the beneficiary can be 
defended on the general doctrine of powers, which is that where a 
donee has an absolute power of appointment and the power is 

“not executed, a Court of Equity will not subject the subject- 
matter of the power as assets for the payment of the ‘donees’ 
‘creditors (2). In'Pingree v. National Life (3), it was held that the 
‘reservation of the right of surrendering the policy would not 
', prevent the policy from constituting a valid trust in favour of the 
beneficiary until the power was exercised ; that an unrevoked trust 
‘is valid even though there isan express power of revocation. 
"The leading case in this country, Clapp v. Ingraham (4), holds 
that where a person hasa general power of appointment either 
by deed or by will and executes thts power, the property appointed 
“is deemed in equity part of his assets and subject to the demand 
of his creditors in preference to the claims of his voluntary 
appointees. But a mere right to exercise a power cannot be 
reached by creditors (5). 
coo The case Blinn v. Dame (6), was one where the holder of 
"an endowment policy had reserved in it the power to surrender 
or assign the policy at any time. He executed a general 
assignment of all his property, and it was held that the assignees 
took this policy with his other property. It is apparent from 
the statement of the facts that the insured executed the power 


(1) 189 Fed. Rep. &88 


(2) 22 Am k Eng Eney. ges 1146 ; Sugden v. Powers 3d. Am. “Ea. 225 ; 
Crawford o Langmaid 171 Mam. 
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reserved to him. The Court did not decide whether the 

beneficiaries’ (his children) interests were vested or contingent, 

but it is entirely reasonable to suppose that the interests were 

vested until divested by the operation ofa conditton subsequent, ` 
namely, the exercise of the power. Moreover, the decision was 

not unanimousand Mr. Justice Sheldon in pronouncing the 

opinion of the Court observed there was no case exactly like the 

one decided ; that decisions were not uniform in cases resembling 

more or less closely the one at bar. The Court in deciding 

Ke Loveland, supra, relied largely upon Biinn v. Dame (1), but it 

will be noticed that inthelatter case the power reserved had. 
been executed by the donee, while Loveland had not exercised 

the power at the time he was adjudged a bankrupt. 

In a case decided by the Supreme Court of Wisconsin in 1910 
[Allen v. Central Wisconsin Trust Co] (2), the power to 
change the beneficiary was not allowed to defeat the rights of the 
bankrupt’s beneficiary in the policy. The bankrupt was receiv- 
ing annual dividends on the policy and it had an admitted value 
of $1,159, 83. The Court said “conceding that he still has the 
right to change the beneficiary and assuming that he may do so, 
yet it is not easy to perceive upon what grounds st can be claimed 
that the trustee ts concerned with what may afterwards become 
of the exempt property. The trustee is vested with the title to the 
property of the bankrupt if at all as of the date he was adjudged 
a bankrupt. Atthat time this policy was exempt and did not 
_ pass to the trustee. It cannot pass later, no matter what the 
bankrupt may do." And in a late Minnesota case, in Re 
'ohnson (3) the statutory exemption was upheld although there 
was reserved in the bankrupt's policy a power to chauge the 
beneficiary. 

The answer then to the question t What are the rights of. a 
bankrupt’s trustee to his life insurance policies?” So far asa 
general answer is possible is this: the trustee takes all policies 
payable to the bankrupt or to his executors, administrators or - 
assignees. By weight of authority he also takes all endowment 
policies payable to the bankrupt at maturity, and in many 
jurisdictions he also takes endowment policies payable to a 
beneficiary other than the insured in event of his death, and 
this too accasjonally where a state exemption statute exists e 
for the protection of the wife and children. And by a si 
more general qualification, the trustee takes policies, which 


7 Mass. 159. (3) 148 Wis. 881 
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he would not otherwise get because of the power to change 
the beneficiary reserved to the bankruot. In all instances where 
the trustee takes the policies the baakrupt may redeem those 
of them having omsh surerender values by paying the amount 
of the surrender value to the trustee. 

Is this condition of the authorities what it ought to be? 
The law of insurance is not a mere application of contracts and 
agency but a separate subject having peculiar doctrines of its 
own, being of Continental birth and a part of the Law Merchant(1). - 

On broad grounds of public policy it is desirable that those 
dependent upon the producer’s continued ability to care for and 
educate his family, should be protected against the untimely 
loss through death of that care and support, by insurance. For 
more than sixty years, and contemporaneously with the begin- 
ning and wonderful development of insurance in this country, 
the states of the Union have sought to make insurance effective 
for its primary purpose by exempting the proceeds fronf the 
reach of creditors. Recent interpretation of the bankruptcy 
law in its relation to insurance is overturning the settled purpose 
of the legislatures, except in instances where by great good 
fortune the insured has obtained a policy so prepared in its 
wording as to steer a successful course among the many difficulties 
presented by the decisions. 

If we are to accept the purpose of the state exemptions as 
standing for the best good of the community as a whole, then 
every policy of whatever kind if payable to a specified beneficiary 
should be held free from the trustee except where there is fraud 
on creditors and excepting those instances where the insurance 
is payable to the bankrupt himself or to his estate or personal 
representatives and where the designation of a beneficiary is 
made in contemplation of bankruptcy. The reservation of a 
power to change the beneficiary should not affect the rule, the 
presence or absence of a cash surrender value ought not to 
qualify it and the kind of insurance should not bea factor in 
determining whether or not the policy passed to the trustee. 
Such a rule would be simple, equitable, easily understood and more 
in harmony with tbe principles of insurauce and the United 
States Supreme Court's affirmance of them than the inconsistent 
and illogical rules now prevailing. "M 

By way of suggestion, this result may be reached by 
substituting for the present “proviso” in section 7o(a) of the 
Bankruptcy Act, the following : 

(1) Introd, Wambaugh's Cases on Insurance, 
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Provided, that when any bankrupt shall have an insurance 
policy in any way payable to or assigaed to a beneficiary other 
than himself, his estate or his personal representatives, such 
policy shall not pass to the trustee as a#sets, unless it was 
originaly made payable to the bankrupt, his estate or his 
personal representatives, and was by him assigned to another 
in fraud of creditors within four months of his adjudication as a 


bankrupt. 
SAMUEL DAVIS, IL. M. 


CRIME AND INSANITY IN THE TWENTY-FIRST 
CENTURY. 

It is not as easy to become a prophet in our days as it was 
formerly, and it is still less easy to be believed as such. But 
there are prophecies unconnected with the more or less 
debatable question of spiritism and prediction, which are only 
generahzations of existing phenomena, and therefore, are, to be 
more generally admitted and accepted. 

To say, forinstance, that the number of insane will increase 
five times, and perhaps more, in the coming century, is only 
a simple statistical deduction from what we see happening in 
most civilized nations. Jacobi showed that in France the 

insane increased in 33 years by 53 per cent, while the popula- 

"tion grew only riri per cent. In Italy the number of insane, 
which was 17,471 in 1880, had been tripled in 27 years, and 
reached in 1907, 45,000. In the United States the population 
doubled in 30 years, while insanity increased six times or more, 
from 15,610 cases to 95,998. 

This is bound to happen everywhere for the causes res- 
ponsible for the plague are increasing in number and intensity. 
South America exports mate and cocoa. The Orient uses its 
opium and haschich, Northern Europe introduces into the 
South ets beer and whisky, while the South sends north its 
spoiled maize; each one of these products being responsible 
for numerous deadly brain poisonings. Deadly also are the 
ether, the morphine and the codein, which, under the guise 
of medicine, given at the hospitals, proceed to disturb the 
peaceful home of the citizen and lay snares for his mind in 
the same way as has been done for centuries by wine, and still 
worse by ms substitutes, beer, brandy, and vermouth. It is easy 
to preach in fiery words against this state of things. Refuge is 
taken in intoxicants when the mind is most excitable and 


* From the Journal of the American Insiituie of Oriminal Law .and 
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excited, when it seeks to wrest from the increasing dullness 
of the daily life a bit of artificial happiness. For in the same 
ratio as civilization and the human mind develop, the amount 
of the consumption of liquor will increase ; alcohol as a stimulus 
will, in its turn, be given up only for more dangerous drugs 
such as ether, morphine and the like, until more sensible human 
beings have learned to offer to the mind craving for enjoyment 
greater and more vigorous attractions than those offered by 
these‘ lethal stimuli. The degrading worship of the golden 
calf impels men.in an inferior position to reach out. for the 
highest without respite or moderation. In this struggle man 
uses up prematurely his most vital forces, and in seeking repose 
from fatiguing work. when resting will no longer benefit him, 
he increases the damage done by alcoholic poisoning. This 
kind of strenuous work has in 30 years caused, as Beard observes 
every citizen of the United States to become a neurasthenic, 
and the same effects are being produced in the more civilized 
parts of Europe. As Kraepelin says, “too many nerves and not 
enough strength.” 

' Asa probable result of the exhaustion, which manifests 
itself in; hereditary degeneration, we see how in recent years 
(this tendency will increase much more in the coming century) 
the forms of insanity have changed, how the very curious 
forms of monomonia, melancholy and hallucianation, on account 
of which our insane asylums have been full of so many 
imaginary kings, inventors and victims of freemasonary and of 
jesuits, tend to disappear. They are replaced by not clearly 
definable, so called mental disturbances or by a form of 
precocious! insanity, in which the mental confusion is hardly 
distinguishable from the old monomania and melancholy, the 
separating lines being so blunted. The discovery is due to the 
great Kraepelig, who, had hardly anounced the very exigtence 
of these phenomena, when they began to increase at an 
alarming rate. These precocious forms of insanity, as well as 
alcoholism, dementia, paralytica and the anomalus forms of 
epilepsy, will constitute the greatest number of cases in our 
insane asylums, while, under the influence of the beneficial 
effects of steadily increasing wealth, the number of idiots, 
imbecilestand victims of Pellagra will steadily decrease, , 


e CRIME. 
| Viceversa crime will decrease in extent and in ferocity. 
He, however, who studies the statistics of modern Europe 
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does not as yet find much consolation. Though the most 
ferocious crimes, like murders, are really decreasing, thefts, 
embezzlements, and like crimes, have greatly increased and the 
number of forgeries has almost doubled. The number of 
crimes has increased materially. We note, however, in 
Australia, a lessening, while ia the United States the growing 
number is solely due to thé coloured population and to the 
immigrants. In London aud Geneva, where all the preventive 
and defensive actions against crime have bsen taken, crime has 
diminished each year, though they are large centres of population. 
For these reasous one can easily prophesy that the number of 
crimes will doubtlessly be greatly reduced in the coming 
century. With a more complete knowledge of psychiatry, 
not a few will spend their lives for the greater protection of the 
others, in insane asylums. The increasing number of repeaters 
and fuvenile offenders observed in Europe (repeaters in France 
in 1880 were 20 per cent. in 1890 40 per cent, in Belgium 
still more ; the number of juvenile offenders grew in Italy from 
30, 118, in 1890, to 67, 944 in 1905) can be explained by the 
doubly abnormal state of criminal law and prison administration. 
This is due to the fact that, only cautiously, and'in a small 
measure, the conclusions of the modern school of criminology in 
regard to the physical and mental deficiency of so many 
criminals, were adopted, while almost all the doctrines of the 
old school are still adhered to. So we find the disadvantages 
of both schools and the advantages of neither in the system 
of legal and Penal Administration; it is, as if the alienists, still 
full of the old conception that insanity is a sin to be punished 
by chains and flogging, accepted only partially the theory that 
it is the result of organic anomaly to be treated partly as a sin, 
partly as a disease. 

«Dur point is, that many crimes are natural phenomena, 
not caused by the human wil. We must, therefore, without 
being hard-hear‘ed, defend ourselves against them. . Many have 
instinctively accepted this theory. The Penal Codes, based 
upon the doctrine of free will and intimidation, have been 
mitigated in many inappropriate ways not coasis‘ent with the 
conception of the fundamental varieties of the- subject. Hereby 
the damđge done by the old school, was’ increased, they reduced 
the time of sentence, suppressed the radical capital punishment 
and the confinement for life, softened altogether the old system, 
without making it more effective. 
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In the coming century obstacles in the way of reforms will 
be removed by the adoption of many of the most essential 
measures suggested by our school, as is the case in London and 
Geneva, where the fifelong confinement of incorrigibles, and the 
seclusion of insane criminals in an insane asylum have been 
adopted as a means of preventing any contact of human society 
with tbe most dangerous criminale, and of making at the same 
time their propagation impossible. The coming century will 
provide on a large scale agricultural colonies for abandoned 
and neglected children, shelters for the unemployediand vagrants, 
decent shows at a reasonable price for the frequenters of saloons, 
and willintroduce fines, warnings by the judge, work in ‘the 
open air, shower baths, confinement in the home in place of the 
degrading prisons which tend to increase crime instead of making 
it rarer. 

Through such reforms we shall eliminate to a large 'extent 
casual delinquency, especially of juvenile offenders, who contribute 
suchanappalling majority to the large army of criminals. In 
the future we wil find in the few prisons, which must be 
maintained, schools, conferences, libraries, interviews with men 
of judgment and honesty, premiums for work well done. And 
it will be shown to the criminaloid, and to the criminal moved by 
passion, that, nothing is done to curb bim but everything is 
done for his good. When they feel that their own personality 
is no longer crushed, and see thattbey are directed to some 
useful occupation, treated like human beings and not like slaves 
under a convict number, the prison discipline will not only 
improve, but the cases of backsliders will very much decrease. 

This does not mean, however, that crime will entirely 
disappear, because it is partly the result of human nature, partly 
of social conditions. While decreasing to some extent, it is 
going to change, but not to disappear entirely. "The statiftics of 
civilised countries already show this tendency ; crimes committed 
by women, which at present represent a fraction of the criminal 
acts committed by men, show an increase. And not only in 
member, but also in seriousness they will approach those of 
men. We have seen Madame Humbert profiting for years by the 
moet subtle banking schemes, as manifestly the greatest swindlers 
ambng men could not have done. Madame *Gotransee 
advantageously used newspaper advertisements, and her most 
advanced knowledge of toxicology in order to seduce, in the hope 
of a rich marriage, individuals whom she poisoned and buried 
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in her own garden, A German Gretchen, profiting by her legal 
knowledge of a holographic will and of falsification, and of the 
advantage of a revolver over poison, shoots her lover to benefit 
by his inheritance. : i 

The crimes of men, while decreasing, will become more 
complicated and willshow by their nature that men profit by 
and advantageously make use ef all progress along technical, 
scientific and economic lines. We have already seen in our day 
new crimes committed with the help of the bicycle, the 
automobile, and, in the United States, with rail road trains, as, for 
instance, in the case of Tracy, who fled from the Oregon Prison 
on a railroad engine. Pursuit can only be undertaken with the 
help of another train, full of guards. ; 

In the United States, in Russia, and in Germany, veritable 

stock companies for the committing of thefts ona large scale, 
with a regular system of bookkeeping and accounting, have been 
discovered. In Moscow we have seen a society of 30 aristocratic 
robbers with an enormous capital, with luxuriously fitted houses 
in town and in the country, with servants, carriages and 
automobiles In New York we find insurance swindlers (eight 
companies were defrauded millions), A band of these swindlers 
took out numerous policies for old and sick people; for tha 
medical examination they presented persons in the best of health, 
they falsified the names and even the death certificates. They 
received premiums before the policy-holders had died and held 
funerals with a wax figure, while the person, who, after the 
sworn statement of the physician, should have been inside the 
coffin, followed the funeral cortege with his associates. Holmes 
will be the best representative of the criminal of a future epoch. 
To Holmes poisons were the means, and life insurance policies 
the inspiration for committing crime, but, in his extensive 
criminakacts, he, as a child of his century, made use of the tele- 
phone, the telegraph and newspaper advertising. The criminals 
of the coming century will be of his type, as I said before. 

To resume, crime will decrease in number and seriousness, 
and, if criminals employ modern discoveries in the perpetration of 
their deeds, they will find that the progress of civilization, as 
shown in anthropometric measurements, photographic descrip, 
tion of criminals, telegraph and telephone, and the most subtle 
analyses of toxicology offers the most powerful agents for their 
discovery, apprehension and suppression. 

CESARE LOMBROSO, 


* 


e 
80x - THR CALCUTTA LAW JOURNAL. Vor. XVI. 


HOMESTEAD IN BENGAL. 


The subject of homestead lands in Bengal can be considered 
under several heads, vis. those situated in the town of Calcutta 
and such Municipalities as are mainly urban in character and as 
have been exempted in a notification by the Government from 
the operation of the Bengal Tenancy Act, and those thateare 
situated in areas which are purel? rural in character ; the latter, 
again, can be divided into those that are held by raiyats and those 
that are held by persons other than raiyats. 

In the town of Calcutta, the relations between landlord and 
tenant are governed by the provisions of the Contract Act so far 
as they are applicable. But where the Contract Act does not 
apply the laws and usages of the parties are resorted to. Thus 
where both the parties are Mahomedans the relations between 
landlord and tenant are governed by their own laws and usages 
and where tbe parties are Hindus, Hindu law and usages will 
prevail. But where one of them is Hindu and the other Maho- 
medan, the laws aud usages of the defendant will be applicable. 
Where the parties are English, the Common Law of England will 
apply. 

In the case of Hassan Ali v. Gobinda Lal Basak (1) it has 
been held that the Bengal Tenancy Act has no application as 
‘regards homestead lands situated in towns. This rule seems to 
apply to all towns. But that is probably no longer the law 
since the passing of Act I, of 1907 (B. C.) By this Act the follow- 
ing words have been inserted in Section 1 Cl. (3) of the Bengal 
Tenancy Act vis. “Any area constituted a Municipality under 
the provision of the Bengal Municipal Act 1884, or part 
thereof, and specified in a notification in this behalf by the local 
Government.” There is no definition of the word town in 
Bengal Tenancy Act. A town does not necessarily mean a 
Municipality which means a place where the Bengal Municipal 
Act, is in force. Under Section 10 of the Bengal Municipal Act a 
town or village of which the number of inhabitants is less than 
three thousand and the average number of inhabitants in every 
square mile of such town or village is less than one thousand. and 
of which at least three fourth of the adult male population are 
shiefly employed in pursuits other than agricultural will not be 
constituted a Municipality. So a town is not out ofethe scope 
of the Bengal Tenangy Act until it is constituted a Municipality 
and until itis "specified in a notification in this behalf by the - 


(1) 9 0. W. N, 141, 
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Local Government." The effect of the aforesaid newly added 
words is that even a Municipality town will not be excepted 
from the operation of the Bengal Tenancy Act unless it is 
specified ia that behalf in a notificattbu by the mcal Government. 
So even if the word town means a Municipality, the Rule pro- 
pounded by his Lordship in the above-mentioned case will not 
apply any longer. Consequently, the law relating to homestead 
lands situated in tuwas other than a town which is “constituted 
a Municipality and which ts specified in this behalf by the local 
Government’ is the same as that relating to homestead lands 
‘situated in a village. 

The incidents of the rights of a tenant in homestead lands 
situated in Calcutta and in ‘areas constituted a Municipality 
under the provisions of the Beagal Municipal Act, 1884 or part 
thereof and specified in this behalf by the Local Government” are 
governed by the provisions of the Transfer of Property Act 
(Act IV of 1882) relating to leases of immovable property. For 
questions like how such rights can be effected, whether it is 
transferable, how ıt is excinguished and so forth we must turn to 
the Transfer of Property Act and not to the Bengal Tenancy Act. 

Then comes the question of homestead land situated in 
villages and towns other than those descnbed above. Herein 
dealing with the subject we will have first to consider whether 
the person holding the homestead is or is not a raiyat. If he be 
not a raiyat his case will be governed by the Indian Contract Act 
and the Transfer of Property Act. But if he is a raiyat we 
must first consider whether the homestead land held by him 
forms part of his raiyati holding. Such a case will come within 
the purview of the Bangal Tenancy Act. The raiyat will have 
the same rights in the homestead-land as in the agricultural 
lands which with the homestead land constitute the holding. 
The lagdlord cannot deny him the advantages of the Bengal 
Tenancy Act by saying that the Bengal Tenancy Act does 
not apply to non-agricultural land. Such a homestead land 
cannot be called a non-agricultural land. It is not arable 
but still it is an agricultural land. If any land forming part 
of a raiyati holding can be called a non-agricultural land that 
would be a contradiction in term. For nothing but agricul. 
tural land cam fall within the definition of raiyati holding whifh 
means lands held by a raiyat for the purpose of cultivation. The 
very definirioa of " raiyat " supports this. Tt is for this reason that 
the legislature has made no separate provisions for such 


88n THE CALOUTTA LAW JOURNAL. [Vor XVI. 


homestead lands. They have provided for the protection of raiyat's 
interest in homestead lands held otherwise than as part of their 
raiyati holding in Section 182 of the Bengal Tenancy Act. It can- 
not be said that shey omitted to make provision for the protection 
of the raiyati interest in homestead lands which form part of 
their raiyati holding. True, that there ıs no separate proyision 
but this is simply because it ig unnecessary. The provision of 
the Bengal Tenancy Act will apply to the homestead land as 
fully as to his agricultural lands. 

Thelastthing to be cousidered in this connection is the 
law relating to homestead lands held by a raiyat otherwise than 
as part of his raiyati holding. It is enunciated in section 182 of 
the Bengal Tenancy Act, which runs thus :—'' When a raiyat 
holds his homestead otherwise than as part of his holding as 
a raiyat, the incidents of his tenancy of the homestead shall be 
regulated by a local custom or usage aud subject to local custom 
or usage by tbe provision of this Act, a»plicable to lands held by 
a raiyat.” 

Under the section it is necessary simply to see whether 
the tenant is a raiyat. He need not be a raiyat under the same 
landlord under whom he holds his homestead land. Nor even 
is it necessary that he shonld have his raiyati holding in the 
village in which he has his homestead land. The contrary view 
seems to have been taken in Hassan Alt v. Govinda Lal (1). 
Besides it strikes one as an anomaly that a man who is 
a raiyat at one place should have a right of occupancy or 
non-occupancy in his homestead land situated ata distant place and 
under a landlord who has nothing to do with his raiyati holding. 
But the law on this point has been settled to be as above 
in more cases than one g.g., Protat Chandra v. Bisesvar (2); 
Kripanath v. Anu (3) and in Golam Mowla v. Abdul Sowar (4). 

The next thing to be seen is whether there is apy local 
custom or usage relating to homestead land. Under the section 
where there is any such custom or usages, that would govern the 
incidents of the tenancy of the homestead land. The mere 
fact that tha tenant is a raiyat will not bring his case within 
che purview of the Bengal Tenancy Act. But where there is 
no such custom or usage the incidents of the homestead land 
shall be governed by the Bengal Tenancy Act. Thustha tenant 
will acquire a right of occupa ivy in the homesteid laid under the 
same circumstances and in the same manner as if it were an 


(1, 9 0. W.N. 141. " (8B 40.L J 883. 
(3, 9 0. W. N. 416. (4) 18 O. L. J, 255, 
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agricultural land. His tenancy cannot be extinguished under 
the circumstances speci fied in section 111 of the Transfer of Pro- 
perty Act, but protected by section 25 of the Bengal Tenancy Act 
and can be extinguished only under the conditions of that section. 
Thus there are several cases in which settled raiyats have been 
hald to have acquired occupancy rights in homestead lands held 
by them otherwise than as pare of their rayati holding although 
they held it for a limited period, vis for 2 or 3 years S. A. 
No. 1078 of 1892, decided 16th May 1893 and Golam Mowla v. 
Abdool Sowar (1). 


KATWA. KANGALI CHARAN CHOWDHURY. 
(1) 18 C. L, J. 255, 
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The Indian Desisiongs,—New SERIES. ALLAHABAD VOL. 
ITI, 1882-1884, Vor. IV, 1884-1886. T. A. VENEASAWAMY Row & 
T. S. KursuNasAWMY Row. Law Printina House, MADRAS, 
1912.—We are glad to find that the representatives of the late 
Mr. Sanjiva Row are vigorously pushing forward the new series 
ofthe Indian Decisions. The volumes now before us give the 
Allahabad cases from 1882-1886, contained not merely in the 
Indian Law Reports Series, but also in the Allahabad Weekly 
Notes and other contemporary Reports. This complete collec- 
tionisa great convenience. The cases are fully annotated by 
references to. subsequent judicial pronouncements. The head- 
notes have been entirely rewritten and are more concisely and 
clearly expressed than the original head notes. Consequently, 
even those who possess the original reports will find the present 
series very helpful. Itis sufficient to say that the get up of the 
volumes continues to be fully worthy of the reputation of the 
Law Printing House, Madras. 


The Indian Deoisiongs,—Oro Sers, Vor. V, T. A. 
VenkasawMy Row & T. S. KmrsHNA SAwuy Row. Law 
Pramntina Housg, Mapras, 1912. The fifth volume ofthe old 
series of the Indian Decisions contains reprints of the celebrated 
Notes of Cases by Sir Thomas Strange. The original reports are 
very scarce qnd command a fancy price when a good copy contes 
into the market. The casesarestill of great interest and will 
repay careful perusal. We have, for iustfnce, acute discussions 
upon the question of the right of the mother of an illegitimate 
infant to obtain possession of her child, of the right of a Governor 
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‘of a Presidency to send an alien friend out of jurisdiction, 
-and other like questions which have not ceased to be interesting 
even after the lapse | of a century. The volume, though thin, 
As valuable, and 1s well worth the modest sum of Rs. 1o. 


The All India Digest.—1811-1911. Civi, Vor. III eby 
T. V. Sanjiva Row. Tug Law Printina Houss, MADRAS, 
I9g12.—We are very pleased to find that this great Digest, 
planned by the late Mr. Sanjiva Row is making steady .and 
satisfactory progress. The third volume now before us includes 
„the headings from “Civil Suit” to ‘“Estoppel,” and amply 
maintains the high standard attained in the previous volumes. 
We have tested the entries in many places and found them 
unexceptionable. The statements are clear, concise and well- 
arranged. The cross references are numerous and make the 
Digest easy of use by the busy practitioner. We trust that the 
remaining volumes will be placed in the hands of the profession 
on an early date. 


All India Civil Court Manual—by T. V. Sangra Row, 
LocaL Acts, BENGAL. Law Printina House, MADRAS, 1912. 
The all India Civil Court Manual by the late Mr. Sanjiva Row 
is famuliar to the profession; in two handy volumes we are 
furnished with a practically complete collection of All India 
Statute Law. This is now supplemented by a volume for Bengal 
which contains such of the enactments by the Imperial Council 
or by the Local Council as have application to this Presidency 
only. The Acts are annotated by references to judicial decisions, 
and this greatly enhances the value of the volume, because no 
good annotated edition is available in the case of most of the 
Bengal Acts. The work is further enhanced in value, asa 
historica] memoir is attached to edch Act showing how it has 
been modified sinceits first enactment. We have in substance 
everything which is likely to be useful to the busy practitioner, 
and, what is equally important, we are not burdened with 
anything more. The volume is indispensable to practitioners of 
all grades in this Presidency, and ought to have an extensive sale. 


a 

All India Century Digest—Civm 1811-1912, Vor. I. by 
B. R. Dessi, Boropa 1912.—All India Deoennial Digest. Civil 
Vol.lV N-Z. By B. R. Desai, Baroda, 1912. Mr. Desai is well 
known tothe profession asthe author of several important 
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handbooks and indexes. We are pleased to find that he'is 
steadily progressing with his valuable Digests, The first of these 
which covers the period of a century, as also the second, which 
covers the last ten years, have made good progress ; the former 
is to becompleted in three volumes of which two are out ; the 
lattep in its civil division is to contain three volumes, all of 
which are out. The headings and sub-headings are numerous, 
so that it is possible to trace with the least delay a case on any 
particular point. The statements are full and often render a 
reference to the original report unnecessary to enable the busy 
professional man to ascertain the substance of the case. The 


references, so far as we have tested them, are accurate and 
reliable. 


Book of Practical Forms.—by Caarius Jongs EPPINGHAM 
Witson: LoNDON. 1912. This is the second edition of the second 
volume of the-Book of Practical Forms so familiar in Solicitors’ offi- 
ces. The very fact that a fresh edition has been required in about 
three yeara proves conclusively that the book has met a want. 
The forms are usefuhand the comments concise and accurate. The 
work is a thoroughly reliable guide upon the important topics 
covered by it. l 


The Provident Insurance Society's Aot.—by K. C. 
CHAKRABARTI AND K. K. BEN, CALCUTTA, 19114. The editors 
have done well to provide a bandy edition of tbe Provident 
Insurance Society's Act passed this year. There have been so 
many misconceptions with regard to its scope and object, that it 
was desirable tbat the Act with the proceedings of the Legis- 
lative Council should be made easily “accessible. The volume is 
moderately priced and is well got up. SO 


~ 


The Guardians and Wards Aot.—Law Privrina House, 
MADRAS, 1912. Members of the profession will welcome this 
new edition of the Guardians and Wards Act and of the 
Majority Act originally published in the Lawyers Companion 
Series. It wasone of the best works issued bythe late Mr. 
SanjivaeRow, and has now been thoroughly revised, remodelled 
and brought up to date. The new edition will confirm the book 
permanently in public favour. . - 
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` The Law of Revenue Sales.—Part I. Tse Patni Sate 
Law By J. N. Roy, Bar-at-Law, THaACKER Spink & Co, 
CALCUTTA 1912. Paice Rs. 5-8-0.—Mr. Roy has fully and yet 
concisely dealt wath the Law of Patni Sale in the handsome 
volume now before us. The commentary is well arranged and 
will be useful not only to the busy practitioner but also to the 
intelligent layman who may be a landholder affected by the 
provisions of the Patni Law. The value of the book is enhanced 
by references not only to judicial decisions but also to decisions 
of the Board of Revenue. The get up is excellent aud is worthy 
of the reputation of the pomana 


The Current English Decision Decisions, —by S. SRINIVASA AIYAR, 
B. A., B. L., Mapras 1912.—Mr. Aiyar proposes, in this monthly 
publication, to give such Current English Decisions as may be 
useful to the profession in India. The time has long gone past 
when the Indian practitioner could safely confine his knowledge 
to Indian law. A familiarity with English Decisions is now 
absolutely essential. Mr. Aiyar has, therefore, done a public 
service by his project of republication of important English 
cases. His name i5 a sufficient guarantee that the work will be 
carefully, accurately and punctually accomplished. The annual 
subscription is the modest sum of ten rupeee. 


SUMMARY OF CASES. 
C. P. Code (Act XIV of 1882), Sec. 311 Auctton-purchaser, not a 
necessary party. 

In this case their Lordships (Brett and Carnduff JJ.) decide 
that an  auction-purchaser is not a necessary party to an 
application under section 311 of the Civil Procedure Code of 
1882. Under the new Code of 1908 he would be ; for Order ar, 
Rule 92, Cl. (2) distinctly provides that no order setting aside 
a sale shall be made unless notice of the application hgs been 
given to all persons affected thereby. The grounds for the decision 
are frrstly, that there is no distinct provision in section 311 of 
the old Code giving a right to the auction-purchaser to be 
heard ; and secondly, that as the purchaser can have no part 
in a proceeding with regard to the publishing or conducting 
the sale, ordinarily be would not be directly interested in an 
application under section 311. There are cases whigh hold that 
the purchaser is a necessary party to an application under section 
310A notwithstanding* that there is no distinct provision 
in the Code itself, but section 310A and section 311 do not 
apply to the same set of facts. Clause (a) of section 310A 
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may be said to give some interest to the purchaser in a proceeding 
under that section. On the other hand, the purchaser has no 
definable interests which would suffer by a proceeding under 
section 311, if held without notice to him. 

Karamat Khan v. Mir Ali Ahmed, (1891) All. W. N. 121, 
does net appear to be based on sound or sufficient grounds, 

edi 
Hindu Law—Rights to water ana wells— How affected by partition 
of joint property. 

The question in this case relates to the manner in which, 
under Hindu Law, rights to water and wells, belonging to a 
joint family, are to be enjoyed after partition of the joint 
property. It is heldthat the presumption is that such rights 
are indivisible, if they are numerically unequal, and after 
partition must be enjoyed by the separated co-parceners by turns. 
The onus of rebutting this presumtion lies on the co-parcener 
who claims exclusive ownership, and may be discharged, for 
example, by evidence of an express agreement at the partition 
allotting the well to his share, or by proof of adverse 
possession. 


Right to sue im forma pauperis—Right of executor to continue the 
suit in forma pauperts—C. P. C. (Act V of 1908), Order XX XII. 

The point decided in this case is that the right to sue (or, 
to defend a suit) i forma pauperis is a personal one, An 
. executor of a person, who dies after obtaining leave to sue 
ix forma pauperis, cannot, therefore, claim the right to continue 
the suit is forma pauperis, although he is not a pauper himself. 
Tne case may be different if the representative of the deceased 
pauper is a pauper himself. See Arunachala v. Ayyava, (1884) 
7 Mad. 318. The Court declined to follow Phagabat Doss v. 
Buloram Doss, (1865), 3 W. R. (Mis) 20; and cited with 
approval Z5 re Datóat, (1893) 18 Bom. 237. 


Consent Decree, 1f operates as res judicata— Res judicata and 
estoppel, difference between—Lorm of Relief and Matter tn issue 
distinguished for purposes of res judicata—Ilnjunctton does not run 
with the land, 

The fist Question in this case was—whether a consent 
decree can operate as res judicata. Beaman J. held, it can. 
The matter in issue is certainly “ finally decided " by the consent 
decree, against which there is no appeal; it may also be 
described as "heard" within the meaning of section 11, Civil 
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Procedure Code, for. a consent decree means that the party. 
chooses to admit that he is not in a position to sustain his 
defences, which is practically the same thing as not giving any 
evidence and allfwing judgdient to go against him. See dn re 
South America and Mexican Company, [1895), 1 Ch. 37, which 
may be taken as having settled the point. . 

The other point decided is that there is a clear distinction 
between the determination of a matter in issue, and the form of 
relief given consequent upon that determination, for purposes of 
res judicata. The form of relief may not be res yudteata, but the 
matter in issue may be. Thus, where in the former suit- 
plaintiff's rights to light and air were declared and the defendant: 
restrained by a perpetual injunction, the decree, so far as -it 
decided that the defendant was not entitled to raise his building. 
beyond a certain height, so as not to interfere with plaintiff's- 
said rights, was held tobe res sudicata in a subsequent suit if 
which the matter in issue was the same, though the form of. 
relief, namely, the injunction, was held to be not binding. > >; 

The proposition which was urged on behalf of the defendant - 
that an injunction does not run with the land was not disputed. : 
Vithal v. Sakharam, (1899) 1 Bom. L, R. 854, and Dahyabsat v 
Bapalal, (1901) 26 Bom. 140. Inthe case of Attorney-General 
v. Birmingham, Tame and Ren Drainage Board, (1881) 17 Ch.. 
D. 685, which was a very like case, an injunction was also refused. 
But that case did not decide as to whether, apart from the relief: 
granted, the matter in issue may not be res judicata, 

^ Incidentally, the distinction between estoppel and res fundi- 
cata is pointed out. es judicata ousts the jurisdiction of the 
Court, estoppel merely shuts the mouth of a party. Estoppel 
does not allow a man to say one thing at one time and the 
opposite of it at another time, res judicata forbids a man to say the 
fame thing twiçe over, - o 9 
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BOXE FUNDAMENTAL PROBLEMS OF CRIMINAL POLITICS." 


(APROPOS OF THE DRAFT PENAL CODES oF AUSTRIA, GERMANY, 
AND SWITZERLAND). 


Summary :—!. International importance of the Draft 
Penal Codes of Austria, Germany and Switzerland. 2. Influence .¢ 
on them of Italian criminal politics. 3. The central problem: 
Who ought to’ be punished? Punishment and measures of 
security ( Srchernde Massnahmen). The criminal determinable 
by judicial motives: necessity of punishment: indeterminaté 
sentences. There can not be a rigid legislative criterion for the 
application of measures of security : consequent enlargement of 
the judicial powers: the passing from punishment to measures ` 
of security. Tne measures of security are jurisdictional acts. 4. 
With the power of substituting measures of security for punish- 
ments, and vice versa, is connected the problem of indeterminate 
sentences. Objections raised against this institution (Manzini) : 
its advantage in our opinion. 5. The question of punishment by 
death. Arguments against it (Ferri. It isa question to, be 
resolved according to the conditions of criminality in a determi- 
nate country. 6. The American institution of parole as a means 
for the repression of antisocial activity. A supposed infiltration 
in the Swiss Draft Code. The problem in Italy. 7. The 
pecuniary punishment (Ge/dstrafe).in the Tentative Codes under 

-examination : payments by instalments: hereditary. 8. Indemnifi- 
cation for damage suffered by the victim of crime. : The tentative 
codes @im at a deviation of the State’s functions: indemnification 
for damage must remain a secondary object of the criminal trial, 

.9. .The Tentative Codes of Austria, Germany and Switzerland 
resemble the statue of Janus, The criminal justice of to-morrow, 


I, The Draft Penal Codes of Austria, Germany and:Swit- . 
zerland are three weighty attempts to reform the system of 
criminal justice in the modern state, which have attracted whe 
attention of all those who in civilized lands devote their thought 
‘and study to that eternal problem of buman society, what is . 
criminality? It is not only three drafts of laws under our 
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consideration, but it is really the mental attitude of three 
civilized nations towards those members of the nation, who lack 
the self-restraint necessary for collective life. These three tenta- 
tive codes represent our mental attitude, after thelong dispute 
between two great schools of thought, both composed of men of 
great ability (vis: the judicial and the socio-anthropological 
school) asto the best method of regulating our treatment of 
criminals. 
Hence arises the great international importance attached to 
this admirable work of German criminalists. It is not a question 
« of regulating matters of mere internal interest (in this case we 
should be thrusting ourselves uselessly into the affairs of other 
people), but itis a question of three legislative projects, which 
the other nations of the civilized world regard with great anxiety, 
because they feel that their own interests are also at stake. 
Indeed no future legislative work wil be able to neglect’ these 
three Tentative German Codes, even if they should not become 

' positive laws, and it is the obvious duty of modern students of 

criminal science to know their fundamental bearings. And the 
purpose of this article is to make known, with critical valuations, 
the basic tendencies of these Tentative Codes and I also propose 
that it shall be the completion of my Italian translation of the 
general dispositions of the three Tentative Codes, which is ap- 
pearing inthe Grustista Penale. Itisnot boasting, but merely 
the truth, to say that Grustrsta Penale isthe only review of 
criminal law, which has rendered accessible to students, in their 
mative tongue, an examination of the general part of these three 
-Tentative. Codes, which seems to meso indispensable for us. 
"Because just as no buman description of a natural scenery can 
truly represent that same-natural scenery, so no subjective valua- 
'tion of a product of the human intellect can represent the work 
itself. To make possible and easy the study of these German 
"Tentative Codes, without the artifical barriers of any school: of 
thought or any theories, was our object, when we assayed to 
‘give the Italian public a translation in their own language. . - 

e 2. It is. undeniable that these three Tentative Codes have 
.been subject to the influence of modern criminal politics, which 
with all the characteristic exaggerations of reacting movements 
;and one-sided views, has been the flag ever held" aldft by the 

. -Italian positive school, and above all by its never tiring apostle, 
: Enrico Ferri, whose name is deservedly famous throughout the 
civilize world. Andso, in duty to,our country, it must be said 

that ifItaly has not been the first to present a draft code 
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corresponding to modern views of civilized nations confronted 
by the phenomenon of criminality, yet Italian critninal science 
is the basis of the German Drafts. The German criminalists 
have worked, in characteristic German fashioa, but the materials 
of their arguments and their change of psychic attitude towards 
the criminal are directly derived from Italian thought, which is in 
all countries famous for its advdhce in the study of the problems 
of criminality. We are not of the positive school, nor can we 
rank ourselves under the banner of Ferri, but we must neverthe- 
less acknowledge and state that the discussions, often bitter, 
aroused by the positive school have served to hold high the name 
of Italy in the department of criminal science. So much so that 
to-day there is not any serious foreign student, who does not 
make it his duty to study the main works of our criminalists. 


3. The fundamental problem is that of penal responsibility. 
Who ought to be punished? That is the great question, before 
which every legislator stands perplexed to-day. And the 
perplexity arises from the great amount of truth and reality 
in many of the new ideas. The classical school of criminal law 
settled the problem easily : it gave the description of each offence 
and fixed the equivalent punishment. Whoever does such 
and such will be punished so and so. But beyond the general 
motives and the logic of facts, excluding the consideration of the 
right to inflict punishment, this school did not look more 
deeply into the circumstances connected with the man to be 
punished. The bearing ofthe state in regard to its criminal 
citizen was an entirely obyecitws attitudes. This was an exceedingly 
convenient method for the application of the law, because it 
afforded a formula easy to apply, an objective rule for determining 
criminality. , 

But all study of criminal science (be it of psychological, 
sociological, political or technically judicial character) aims 
ultimately, whether directly or indirectly, at attaining one sole 
purpose: the diminution of criminahty. Every man, whether 
working with brain or with hand, has in society a social function 
and he cannot have other than a social function. The function, 
of criminologist is to co-operate in that great human ideal: 
the lessening ofcrume, To thisideal he co-operates also when, 
as strict jurist, he searches the juridical nature of the offences 
and the institutions created by the eriminal laws. He then , 
works.to the end that thelaw may be rightiy:applied. But what 
is. the social end. for which penal laws are applied? The 
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repression of-crime ; and the repression of crime means making 
an efiort to diminish it. 
7 Ofcourse no system will ever succeed in rooting out of 
"men the motives thet incite the antisocial act, “To conceive a 
society without crime is equivalent to thinking of a society of 
universal physiological beauty. To pretend that any doctrine 
or code will extirpate criminality is like expecting a second 
creation." This is true, and no one imagines such a thing 
possible, but theories are like men: after a certain length' of 
service, one requires from them an account ofthe reasults of 
their work. A juridical theory cannot be permitted to exist 
merely because it is perfectly, logical. Practicallife goes beyond 
the logic of jurists, used to apply sometimes the microscope 
even upon the simplest concepts, the investigation of which is not 
necessary for the practical ends of life, Practical life requires a 
system of justice and juridical ideas applicable to its function : 
tending to an ever continuing diminution of social evil, and 
towards the increase of the collective well-being. That is- what 
is required. Otherwise, the scientist becomes as apart from 
daily life as the monk. 2E 
‘Substantially: for these reflections the tendency to-day is to 
‘give great importance:to establishing measures of security. A 
‘brief glance at the-Gerinan. Drafts shows us how much considera- 
‘tion their-compilers have given to this-means of repressing crime. 
The idea of respomstbeltty remains. The positivists affirmed 
‘that society must defend itself from the criminal just as it defends 
itself from a lunatic or from a mad dog. This will never be. 
The collective conscience feels she need of inflicting punishment 
‘on him who by his conduct endangers the social harmony, in 
‘so far as he is responsible and capable of being guided in his 
conduct by juridical motives, which are for the purpose of 
promoting social harmony. And naturally a different course of 
‘action must be adopted in the case of the antioscial man, Who is 
‘incapable of grasping juridical motives, from that adopted in 
the case, where the man is thus capable. And this must be so on 
account of an undeniable psychological phenomenon. In the 
e case of the man who commits a crime and whose psychic nature 
is responsible and capable of appreciating juridical motives, 
‘popular sentiment feels that his chastisement is just. That is 
proved whenever a crime is publicly committed, by a man who 
« shows himself responsible for his acts; honest men who may be 
present at it cannot express their desire for revenge. This 
-fooling has become milder in modern time, hut. men when: a 
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crime bas been committed, desire tbat punishment shall be 
inflicted. The citizens of Rome would have lynched the man 
who attempted the life of Victor Emanuel III, while the honor 
of Italy was being maintained in Labia, if he hed not been at once 
removed. That is the indestructible psychology of human 
nature, Little by little it will be possible to render the form of 
punishment more effective and different, but it will never be 


possible to abolish punishment for the man who is responsible - . 


and capable of understanding juridical motives. And this 
must beso because the old theory of repression by fear of 
punishment possesses a great amount of truth. Take away 
punishment, reduce the attitude of the State towards the 
eriminal to simple defensive measures, more or less pleasant 
for him who Bas to undergo them, and you will increase the 
stream of crime, Thé man, who, on account of his psychic 
structure, is capable of dreading the punishment and of 
abstaining from antisocial conduct for fear of incurring this 
punishment, cannot be simply placed in a workhouse or otherwise 
isolated or taken care of, but Ae mnst feel the pain of the 
punishment, as a consequence of his conduct. -The idea; which 
Feuerbach above all put into relief, that one must seek to repress 
the impulse, from which the crime springs, by the menace of 
‘inflicting a pain greater than the discomfort that arises from the 
unsatisfied impulse, is a nae truth, which must be iE 
borne in mind. < 


The pain to be inflicted on the culprits will be changed, 
“but the essential idea of inflicting pain will have to survive. 
The European States of to-morrow will perhaps regard 
indiscriminate sentences favourably, which in America are giving 
good results aod which are generally popular, though even in 
Transatlantic countries they have been subject to criticism. 
Indetegninate sentences are not contrary to the idea of inflcting 
pain onthe culprit, but they are a more rational ‘application 
of the idea, from the social standpoint. It is no advantage to 
‘society to inflict pain for pain’s sake, and at any cost, but it is to 
its interest to inflict pain when it is efficacious in suppressing the 
motives which urge the delinquent to the crime. But it is not 
possible to determine antecedently the amount of pain to be 
inflictedginee a greater or less amount will be necessary, according 
tothe different psycological characters by which it has to be 
undergone. Just as in home life to prevefht the repetition of the 
seme faulty a hit or a severe look will'be enough for one bóy, 
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whilst for another it may be necessary to make him go several 
days without fruits or amusements. The application of these 
ideas will be difficult, but inability to find immediately the best 
mearis of their actualization’ cannot constitute a condemnation 
of them. Éven in America indeterminate sentences présent 
grave probléms, but this does not make the' Americans. think of 
abolishing them. . 

Now, when the infliction of punishment can bring about 
‘in the criminal that state of psychic equilibrium, which results 
in the social harmony, it ought to be carried out. Namely, the 
punishment ought to be passed. “Measure of security" 
f Sichende Massnahme, Sicherungsmittel) is a conventional term, 
because in a strict sense also the’ punishment is a measure of 
security, in so far as it is determined and carried into effect for the 
ends of social security. But now it has been agreed to understand 
the term " measure of security” as an institution of criminal law 
different from punishment, namely every exiraprimilwe Means 
of soctal defence against the crime: 


But, though punishment is in a certain sense > (and only ina 
certain sense) a measure of security, one cannot by any means 
say that every measure of security is necessarily a punishment., 
Punishment remains a well defined and clear concept: 
it remains fhe pain, that the Judge inflicts on the delinquent 
for his crime. The measure of security, on the contrary, is not a 
pain, will not be a pain : it remains a protective and rehabilitative 
‘measure, which is applied (at least in the system of the three 
German Drafts; which have given rise to our reflections) 
to those types ‘of criminals who cannot be punished because 
they are incapable of being made socially fit through the 
suffering of some penalty, or to those in whom it is thought that 
the desired effect would not be" produced by the infliction ‘of 
a’ penalty. z 

The three drafts are animated by the central ‘idea of 
repressing crime by the two great means, which criminal justice 
has at its disposal, that is to say, punishments and measures of 
security. 

But what must be the criterion in applying a punishment 
instead of a measure of security, or a measure of sequrity instead 
‘of a punishment ? That is a question to which legislators can 
not give a rule of taumb for all cases, and so the German 
Drafts have necessarily been obliged to enlarge the digcriminatory 


fomers of the Fudge, and to grant the criminal Judge a greater 
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sphere .for.the liberty of, action. -Such reforms presuppose BR 
intelligent “magistracy | and Bench -of Judges, endowed with 
special culture, otherwise.it would be like giving a gun of a new 
model to the soldiers not instructéd in its use. For the needs 
. of. the criminal law of the future the specialisation. of the 
crimigal Fudge is absolutely essential, The civil Judge needs 
more a strictly legal mind, whilp the criminal Judge needs a 
learning, in which the social and psycological side has been highly 
developed. The complete criminologist, 18, not merely a lawyer. 
Aud it 18 certain that if ap extension .of, the judicial powers is to 
be feared, when there isa set of Judges incapable of rightly 
exercising such liberty of action, the best means of attaining the 
detired end must be a magisiracy quite prepared and fitted 
to fulfil their new tasks. Montesquieu wished that the sentence 
be un texte prects de la loi. I believe that the less the Judge's 
part is mere mechanical repetition. of the law, the more effec- 
Dye wil be the execution of criminal justice. 

Indeed, the legislator has regard to generalities, while the 
Judge is confronted with actual cases. The former thinks about 
criminals, the latter has the criminal before himself. What 
ought to bedone? The legislator cannot tell precisely, any more 


than we cau tell precisely what we shall do, when we are in - 


‘London. The legislator can only give general directions, leaving 
:to the Judge more or less liberty of action in actual cases, accord- 
‘ing to the prepared or unprepared conditions of the magistracy of 


bis country. One must apply in this case the general argument . l 


for liberty. State officials, like other citizens, can be allowed more 
"or less liberty of action, LE to the pou at which their 
natures have arrived. 
^ In the German Drafts the transition from punishments to 
"measures of security is very remarkable. Thus 42 of the Draft 
. Germa» Code of 1909 provides for the placing of the criminal 
in a work house (Arbetishause), but then goes on to give 
power to the Judge.to apply punishment, if the delinquent shows 
.himself incapable of work. Ferri has remarked that ‘' this 
legislative admission is of itself sufficient tọ destroy the pretty 
castle of cards, ingeniously built up to maintain a distinction 
- between punishments and measures of social security, which is 
. the shadows survival'of discarded theories, not light of positive 
"reality." To me, on the cobtrary, it seems clear as midday light 
"that,'if for one remedy another may Be substituted, then it.is 
connoted that the two remedies are not identical.: And further 
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und to and did give effect to a special enactment which was not in 
' force when the suit was filed or when the appeal to the District 
-Geurt was heard and decided, but came into operation during 
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as veritably and exclusively acts of jurisdiction. 
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their difference arises from thé fact that punishment is resorted 
to, when measures of security have been tried in vain. This 
demonstrates that there is something i in punishment, which has 


a peculiar and distinct efficacy i in dealing with crime. 


What isthe juridical nature of measures of security ? Up 
to a little time ago I agreed with the criminalists of the old 


tendency in ‘believing that *there should be provisions of 


administrative Government, administrative acts ; but further 


reflection convinces me that when, in a Code, the dealing with 
the crime is so regulated that the Judge is allowed to award 
¢ither punishments or measures of security, it is clear that his 
powers are not either jurisdictional or administrative, according to 


whether he sentences the criminal to punishment or to means 
of security. Inthe system of criminal justice, presented by the 
German Drafts, * measures of security " are undoubtedly treated 


( To be continued. ) 


ims SUMMARY OF CASES. 


Appeal—A stage in the suit, or a fresh proceeding. 
In this case the High Court in second appeal was invited 


the pendency of the appeal in thé High Court. The effect of 
applying that enactment was to render admissible certain 


evidence which would otherwise be clearly inadmissible under 


section 92 of the Indian Evidence Act. The Act provided that 
“ whenever it is alleged at any stage of any suit or proceeding 
to which an agriculturist is a party" that a transaction is of a 
particular character, The Court shall be at liberty go admit 


“evidence of the kind mentioned, notwithstanding anything 
contained in section 92 of the Evidence Act. It was held that 


the words italicised are sufficiently wide to include an appeal 


'or a second appeal, whether an appeal be treated (as has been 


done by eminent authorities) as a fresh proceeding, or as the 


" more recent view is, as only a step in orastage of the suit 


itself. See Chinto Foski v. Krishnajt Narayan, (7979), 3 Bom. 


` 214, Rustomyt Burjorji v. Kessowji Naik, (1884) 8 Bom. 287 


(293), Hood Barrs v. ertot, [1897] A. C. 177, and Den & Co. x. 
= Fyson (1901] 2 K. B. 487. | 
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SOME FUNDAMENTAL PROBLEMS OF CRIMINAL POLITICS.— 
(Continusd.) 

4. The indiscriminate length of punishments is rightly attached 
to the powers, which are allowed to the Judge, of subs- 
tituting one sentence for another. Read, for instance, the first 
part of section 32 of the Swiss Draft Penal Code (April, 1908): 
When a person, condemned to prison (Gefangnis) for a crime 
(Verbrechen), has lived a dissolute life or has been unwilling to 
work, and his crime is attributable to these causes, if he shows 
himselfable to work or able to acquire habits of work, the tribunal 
may suspend the execution of punishment and order the criminal to 
be sent to a Labor House (Arbettserstshungsanstalt), instituted 
exclusively for this purpose.” 

Thus the idea of punishment, the duration and intensity of 
which is proportional to the crime committed is abandoned, and 
the idea of indeterminate sentences remains victorious. Natur- 
ally, the task of the criminal judge is thereby made more 
burdensome. At present, when he has sent a man to prison, he 
may return home in peace and sure that he need not think any 
more about it, unless the man commits a new offence. No; it 
is now desired that the work of the criminal Judge should 
extend beyond the mere condemnation of the criminal, and that 
what he does for the protection of society should be guided by 
the results of experience. Just as a doctor must watch the effect 
on the patient of the medicine he has prescribed, so the crim'nal 
judge gill have to watch the effect upon the criminal of the 
punishment inflicted or the other remedial measures. This is 
also a triumph for the principle that it is the character of the 
criminal, and not the crime committed, which should determine 
“the quality and quantity of the State's counteraction, It isa 
triumph of the principle which the Germans name Gesinnungs- 
trafe (punishment of the character) over the theory of 
Schuldsirafe (punishment of the crime). yi 

Difficulties, great difficulties, in actualization there certainly 
are. The functions of justice are modiff{d or even changed, and 
this change requires executive officers of quite different training: 
The new ideas are confronted with administrative machinery, 
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which is quite unsuitable to them, and official indolence resta 
comfortably in an armchair stuffed with historical ideas. For 
this reason the discussions on these German Draft Codes have 
been enormous (duting the last years the German reviews have 
been full of critical articles and many volumes have appeared in 
the German language on the same subject) and these new ideas 
have been met with derermmed opposition. In Germany 
especially there is great reluctancy to accept new ideas, originat- 
ing from foreign influences. Certainly every nation, conscious of 
a position in the world, has its pride, just as every man conscious 
of his position in society, and both naturally desire the personal 
freedom of self-government. And so it is not to be wondered at 
that in Germany, in an atmosphere of national pride and military 
discipline, the modern ideas of prevention and reformation are 
often mistrusted for fear that they should diminish the firm 
military order of national life (1). j 

The idea of punishment for an indeterminate period is 
attacked, on the ground that it is juridically absurd and politically 
impracticable (2). Objections about juridical absurdities, how- 
ever, decide nothing, because social necessities, wbich the 
administration of justice has to satisfy, do not take account of want 
of juridical logic. No legal system, engaged in satisfying human 
needs, troubles itself about its want of logic! With reference to 
the political impracticability Manzini remarks: ‘ All that is not 
politically possible, can be nothing else than a Utopia, that is, 
something actually unreliable in the province of law." But if 
this were so, how comes it that in one country in the world, in 
America, the institution of indeterminate sentences has been 
established and that America has proved to be content with it ? 
That which is possible to one nation is no longer a Utopia, and 
the positive law of another nation can not be a Utopia. And can 
we doubt, even for a moment, that reluctance to accept new ideas 
arises from early scientific education, impregnated with historical 
ideas ? 

Without repeating what I have already observed, I wish 
again to remark tbat the institution of indeterminate sentences 
creates a strong stimulus to self-education. George Stammer, 
summarizing the scientific results of his journey in America, 
wrote; " Among us the criminal fights until his céodemnation 
and then he abandons himself to his fate. Here in America the 
more difficult-fighting begins only after the condemnation. The 


1) Ctr, Hartmann, Reform of the Criminal Lew in Germany. ° 
un Manmn. 
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struggle with himself, with his faults and his own weakness ” (1). 
5. The German Tentative Codes keep the punishnent of 
Death (Austrian Draft, section 18; German Draft 1909, 
section 19) : only in the Swiss Draft (April 1908) does it not appear. 
The question of capital punishment is a grave one, I 
beleve that it cannot be settled by philosophers, with more or 
less abstract treatises on the valife of human life. It is an eminen- 
tly practical question, a means of repressing crime, the use of 
which depends on the peculiar conditions ofany given nation. 
For me the question is not whether capital punishment is right, 
but only whether it is necessary in a given civilized country. 
When crime is on the increase andthe value of human life 
seems to be held in but little account, then capital punishment 
becomes an inevitable necessity, and also the application of it 
must be proportionately extended ; when, on the contrary, crime 
is dimifiishing and respect for human life appears greater in a given 
civilized community, then the punishment of death is not 
necessary, This statement of mine is supported by the experience 
oftwo nations, Russia and Holland. In Russia the struggle against 
the revolution has proved the necessity of capital punishment and 
has rendered its application even more severe. Piontkowsky 
recently observed: ‘In such times the passions increase and the 
very force needed for repression causes further excesses, The 
moral feelings become blunted, crimes increase enormously and 
the value of human life seems but little respected. Then capital 
punishment must be considered as obviously necessary” (2), 
Holland, on the contrary, which formally abolished capital 
punishment by the law of the 17th September 1870 (in fact it had 
not been carried out since 1861), feels no need of re-establishing it, 
(because statistics show that crimes have not increased since 1870). 
Germany and Austria in relation tothe problem of capital 
punishfhent stand very nearly in the same position as Russia, 
They cannot abolish it. Aschrott wrote: “I am convinced 
that all theoretical arguments against capital punishment wnll 
remain without efficacy, as long as the state of civilization in a 
nation is such that capval punisnment is considered superfluous 
by the popular conscience ev-n for the gravest crimes” (3), 


(1: Stammer, Ergebnisse meiner Amerika fahrt. In Italy the eee 
af indetegninf&te sentence is defended by a prominent representairve of the 
juridical school, Profeasar Stoppato «af the Univermty af Bol . wh 
owever, desires to force it by any means into the category of histor! 
ideas, going so far as to gay that the proportions hftween punishment and crime 
are not bro thereby, 

(2) Die*Todeestrafe ın Russland. 

(8) Aschrott, 
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And tbe well-known German review Deutsches  Vurtsten- Zeitung 
last year took a referendum ; and through it many eminent 
persons, not all restricted to the legal world, declared themselves 
favourable to capitã punishment, with powerful arguments. 

Capital punishment possesses the highest intimidatory force, 
that is it has greatest power of diverting aman from his criminal 
intention. Ferri hassaid« “He who commits a crime, either 

* doesitin a moment of sudden passion and then he thinks of 
nothing ; or he does it with premeditation and in the latter case 
he is led to commit the crime not by a hypothetical comparison 
of the differences between capital punishment and imprisonment 
for life, but by the hope of not being discovered and punished á 
(1). It is, however, easy to meet this argument. The idea of 
capital punishment, as a consequence of certain misdeeds, is an 
idea that forces itself. showly into the conscience and produces a 
deeper horror of crime in general, Jis efficacy reacts upon the 
crime in general, and 11 has not only tts effect in diverting crimi- 
nals from the worst forms of crime. Inthe human mind mental 
images become confused and there remains a vague idea of the 
punishment of death, which producesin honest mena sense of 
social security, confirms wavering men in a repugnance to criminal 
acts, and keeps those who are most inclined to crime in the ways 
of honesty. That capital punishment is effective also in diverting 
men from other crimes, is clearly evident if one thinks, for 
instance, how often he who plansa robbery must take into 
account the possible eventuality of having to kill. Now this 
slowly growing unwillingness, that gradually forces itself into 
the mind ofthe citizen, also renders less frequent the force of 
sudden passion and diminishes the hopes of impunity. 

In Italy the avalanche of crime has grown in such a manner 
that it rouses serious apprehensions. Lately Senator Mortara, 
in the speech at the inauguration of the legal year in9 Court 
of Cassation at Rome, mentioned our bad supremacy in this 
matter. And abroad they begin to think that in Italy 
studies of criminal law are so honored, because crime is also 
very much honored here. Certainly, studies of Penal law and 

* criminality are two things in relation, and it is probable that 
criminal science is more cultivated where crime is strongest. 

It fs also certain that in the day, in which there will bè mo more 
criminals, criminal science would perish, just as medicine will 

* perish on the day when there are no longer any sick men. At 


(1) Fern, 
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any rate the question of capital punishment in Italy is pressing 
and it is necessary to begin to think about it seriously, instead 
of considering it as a mere trifle of criminal politics, about which 
rivers of ink cau be written pro and con, without the dispassionate 
observer being convinced of any thiog. Ia Italy, as Manzini 
has well remarked (1), the abolition of capital punishment has 


been a homage rendered by the*Italian Government towards the . 


cultivated classes of the nation. And I believe that the fear 
of the greatest possible penalty would be pre-eminently effectual 
with the people of South Italy, who are endowed with a parti- 
cularly emotional character. 

6. One of the best known American systems of combating 
Antisocial inclinations is the “ parole system ” that is the promise 
of good social behaviour on parole. Thus in America there is the 
release on parole, that is the conditional liberatioa of the prisoner 
on his* parole. One must not believe that this institution is 
received in America with general enthusiasm. Also beyond the 
Atlantic, where it is in operation, it has met with severe censures, 
However, the general results are good and in this also the 
problem, as in the case of indeterminate sentences, is a problem 
which depends on how it can best be effectuated. Above all 
are necessary parole agents (agents entrusted with the 
surveillance) quite capable of fulfilling their task, And the 
institution has been also applied as a penal substitute, That is- 
the “Pollard system.” Pollard is a Judge of the Municipal 
police in St. Louis, who has attained admirable results in the 
repreasion of alcoholism by the system of promise on parole, 

The promise of good social behaviour on parole has not been 
inserted in the system of measures of security of the German. 
Drafts. We have merely wished to speak of this American 
institution apropos of the repressive and preventive system of the 
tentatige Codes under examination. Bauer has said that the 
Swiss Draft Code of April 1908 presents the first example of 
legislation in continental Europe, which takes into consideration 
the Pollard system in so far in the case of conditional remission 


of. punishment, as it authorizes the Judge, who subjects the , 


condemned to a special surveillance, to impose on him the duty 


(1) Politico criminals, Manzini is also favourable to flogging. Every 
nation the»penal treatment that 1t deserves, and 1n the colonies, by suddenly 
instiga the punitive system, some surprising resaltes might eupervene, How- 
ever, the Italian mind revolts agninst flogging, because 16 15 repugnant to its 

as a civilised nation, and 1s considered 1g Rdequate to attain the demred 
end al repreamon of crime, inasmuch as it lacks, when a punishment by the 
state, that which ought to be ita principal characteristic, as & punishment, 
application immediately following the offance, 


~ 
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of abstaining from alcoholic drinks (Swiss Draft Code, sec- 
tion 61, n. 2). Weare sorry for the opinion of Bauer, who has 
written a monograph on this subject, but in the section of the 
Swiss Draft Code, to which he refers, there is really no idea 
of the institution of promise on parole on the part of the culprit. 
There is an ordinary duty imposed by the Judge, and the culprit 
has no active part in assuming it." 


All the same might the system of promise of good social 
behaviour on parole be accepted by the legislation of a state of 
continental Europe ? To speak with more authority, let us remain 
in Italy and make a comparison with the American environment, 
on the basis of what has been told us and what we have read, 
The American character is a quite peculiar thing, very different 
from the Italian. From Anglo-American education is produced a 
different man, who generally possesses a cleaner conscience of 
social duties and in whom is strongly imbued the sense of 
responsibility. The Italian character (we will say with all 
frankness and with the objectiveness, which is proper in scientific 
investigations) is often weaker, and that not only by the social 
class, where crime is most prevalent. The environment also, 
itis true, has great influence on character. In America there is 
& greater activity and greater opportunity of working than in 
Italy, so that the activity and the requirements of that activity, 
in the world surrounding the individual, constitutes a strong 
agent in co-operating to tbe maintenance of promise on 
parole. 

However, the fundamental cause, which would oppose the 
adoption of the parole system as a means for the prevention and 
repression of criminality in Italy, is the inherent difference of 
characier. Secondly would come the considerations of environ- 
ment. Indeed, certain flowers attract our admiration in the 
flora of a country, but, brought elsewhere, they are incapfble of , 
living. Also in legislative matters a blind honour must not be 
paid to foreiga institutions, but one has always to keep in view 
the peculiar conditions of a given country. There ts a untversal 

eproblem of criminal justice, but a criminal justice alike for ail 
peoples is impossible. Different languages would first have to be 
suppressed and Esperanto spoken everywhere | 


7. The regulation of pecuniary punishment (Geldstrafe) in 

e the system of primitive Means of the German Drafts also attracts 
our attention. . . 

Pecuniary punishment is the cilminalsanctior that most 
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nearly approaches to civil sanctions. It is a loss in money, 
imposed by the state on the criminal. 


By the Penal Code, actually ia force in Italy (Art. 19) "in the 
case of payment not executed within two months from the day of 
intimation of the order, and of the insolvency of the condemned, 
thé fine (sulla) (1) is converted into detention, a day being 
equal to ten francs and to a fraction of ten francs of the sum not 
paid." The same criteria are applied to the ammenda, that is, 
the pecuniary punishment established for contravensions. (In 
the Italian Penal Code the offences are divided into two funda- 
mental classes : delitiis and con£ravvensioni). 


e Itisevident that the unfortunate, who within two months 
from the intimation of the order has not the money to 
satisfy his penal duty to the state, has to be imprisoned. That 
is a condition of iaequality in punishment, and a proof of 
positive law that the law is not equal for all, as is written up in 
the judiciary halls. Economic inferiority makes the poor man 
confront his punishment also with less security. The German 
Tentative Codes try to remedy these inconveniences, above all 
by the institution of payments by installments (Tentative Austrian 
Code section 27; German, section 31, Swiss, section 36). This 
is an excellent institution and worthy of being warmly recom- 
mended. However, the regulation of these payments by instal- 
ments is different in the three Drafts Codes. The question is 
relating to the highest term to be allowed for the extinction of the 
fine. The German Draft Code allows a year, the Austrian three 
months, after the sentence is made irrevocable ; on the contrary 
the Swiss Draft Code does not establish a final term for the 
payments by instalments, but gives power to tbe judge to 
fix the time for payments, according to the conditions of the 
condemned (nach den Verhalinissen des Verurteilten). If one is 
inclined to rigid legislative determinations (that are like abstract 
numbers, when they are mechanically applied to life), the German 
and Austrian system is preferable ; if one thinks that the 
judge ought to realize and value the individuality of each case 
and not reduce all his activities toa mere formalism, the Swiss 
system is preferable. 

The German Draft (section 35) and the Swiss Draft (section 
36, n 5) decree clearly the impossibility of recovering the 
pecuniary punishment from the succession. On the contrary, 
the Austrian Draft says (section 28, alinea 2) : ' If the condemned 


(1) Multa is the pecuniary puniskment applied to the delit#i, 
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has died, after the sentence has been made irrevocable, the same 
pecuniary punishment is to be recovered from his estate, that 
would have been „received fgom the criminal himself.” But to 
make pecuniary punishment hereditary cannot be approved, It 
is true that the punishment in money much resembles the 
sanction of civil injury, but nevertheless it always is different in 
that it is a punishment and a consequence of Penal wrong-doing. 
Now modern law cannot approve an infliction of punishment, 
the corsequences of which are visited upon the heirs of the 
criminal. That would be to return to the harshness of primitive 
times, and punishment now, in all its forms, must firmly main- 
tain the character of strict personality in its application. That 
is, the punishment must be solely expiable by the culprit. 

It should, however, be remembered that even in Germany, sec- 
tion 30 of the Penal Code actually in force states: ‘The pecuniary 
punishment may be executed upon heirs only when the sentence 
has become irrevocable whilethe condemned lived." By section 
35 the German Draft aims to abolish this portion of the actual 
law. 

8. Another grave problem, to which the German Drafts 
call our attention, relates to the reparation of the damage resulting 
from the crime. 

Crime causes social and private damage. Of the social 
damage the statetakes account, either by inflicting punishment 
on the wrong-doer, or by taking against him other defensive 
measures, Of the private damage the individual citizen takes 
account, demanding economic reparation. The economic reparation 
satisfies the immediate needs of the victim of criminal under- 
taking ; the punishment or prophylactic provisions satisfy the 
immediate needs of the social organism. Society does not see in 
crime a want of economic balance, but diminished security in the 
conditions of life. s 

Now, if the modern legislator must pre-occupy himself more 
than in the past with the victim of crime, taking into account 
the orogramme of criminal politics of the sociological school, it 
will be necessary to proceed with great caution, to avoid excesses 
and misdirection of the State's functions. A firm balance must be 
maintained between the reductions of new 1deas on the one hand 
and the exigencies of practical juridical lrfe. Criminal fustice is 
wholly animated and pegmeated by a criterion of public law, and 
cannot therefore be made accountable for means for the defence 
of private rights. Modern criminal politics must, certainly, more 
than formerly insure reparation- to the passive subject of crime 
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and must endeavour to suppress the delays of a new suit in the 
civil Courts, but, always holding in view the idea that criminal 
legislation and justice cannot look to particular or private needs 
or advantages. In short the question of damage—reparation to 
the victim of crime—cannot remain other than an accessory end 
of the criminal process, which as a principal end seeks to defend 
against the socta/ damage, cause@ by the criminal undertaking. 

Ferri put forward the theory that the State which cbarges 
taxes for its services, the principal among which is the service of 
public safety, ought to intervene to secure repara'ion for private 
damage caused by criminal acts, save to recovering it from the 
delinquent, as grantee of the rights of the injured party. 
The Swiss Draft has undergone, for instance, the influence, 
of these ideas, which in section 39, on the disposal of the 
fines (Bussen) and the amounts recovered from confiscated 
goods, provides thus: '* If it is foreseen that the criminal cannot 
make good the damage caused by the crime (the Swiss Tenative 
Code distinguishes two fundamental kinds of oflence : Verbrechen 
and U/bertretungen, that is, as in the Italian Code, crimes and 
contraventions), thejudge may allow to the injured party, in 
whole or part, either the amount of the fine paid or the sum 
recovered from goods confiscated. Ifthe tribunal condemns the 
criminal toa long imprisonment, it may allow to the injured 
person a part of the prisoner’s money earned.” 

This is only one particular aspect of current modern ideas 
which desires to enlarge the functions of the State, and to reduce 
the citizen to a puppet, in all circumstances of his life aided always 
by the protective mantle of His Majesty the State. 

Andthe German Draft to section 57 provides: " When 
damage to the injured person arises from the criminal act and 
this damage is to be recovered by civil law, the tribunal, atthe 
instance of the injured party, must decree, in addition to the 
punishment, reparation of the injury, when it doesnot surpass 
twenty-thousand marks and it is possible to ascertain it without 
delay of tbe penal process”. This proposed innovation does 
nat arouse in us much enthusiasm. To-day, more than ever 
before, the necessity of specialization of penal judge must be 
insisted on, because he, from the nature of his function, has to 
come mgredn contact with the politic-social currents of life, and 
therefore needs a formaments different from that of the civil 
judge, who ought to be solidly and excfusively educated in the 
technicalities of the law, And even now a jury is entrusted 


come our e e mom 
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with the decision in affairs of civil law, whilst most reasonably 
the powers of a popular jury must be confined to deciding on, 
the facts, in which legal elements do not preponderate, And 
can one doubt that this very easy method of bringing, without. 
any expense, an action for damages would lead to an infinity of 
trifling claims, often without foundation in facts? * 2 

And so we ought to try to improve the methods and opera- 
tions of the criminal judges, but we must also be careful to leave 
to the civil judge his proper functions. 

9. These reflections on criminal politics, to which the 
German Drafts have given rise, cannot be extended further, in 
a review article. We have only wished to dwell upon some 
fundamental points. To write a complete comparative criticism of 
the system of criminal politics, proposed by' the three Tentative 
Codes, would require a volume, and that of no little size, even 
if the study were limited only to the general subject. However, 
it is not necessary to give excessive weight to these legislations 
tn feri, very much 15 fers, especially as far as foreign countries 
are concerned, They doubtless mark a characteristic moment 
of the mind of man in its struggle with crime, but in substance 
they are an attempt to actualize the ideas, that during the last 
few years have always been the subject of much discussion. 

Some one has likened these legislative efforts to the statue 
of Janus, which bas two faces which look at the same time one 
towards tbe past and the other towards the future(1). Sucha 
comparison would perhaps seem to make a little ridiculous the 
so-called “eclecticism” of the Tentative Codes of Australia, 
Germany and Switzerland. However, we believe that any dis- 
passionate investigator must be deeply convinced that the 
edifice of criminal justice of the future will not be able to do 
without many elements of the past. Opposite doctrines, from 
the nature of things, are.one-sided, and therefore crirnin justice 
cannot be represented by any of them but, always intent 
on attaining in the best way the ends of social defence, she must 
draw from opposite doctrines and from ‘fruitful discussion what 
best conduces to such an end. She is hke “an indifferent 
spectator, who has no enthusiasms, but coldly counts her own 


gins, when every body has spokenjin defence Qf his own 
programme. : 


Royal Unversity of Salgari, Italy. GioLio Q. BATTAGLINL 


(1) Hartmann, Art, quoted. 
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The Lawyers Reference, o, Civil, Bombay by T. V. SANJIVA 
Row, 2 Vor. Law PRINTING Housg, Mapras, 1912, Rs. 20.— These 
two stately volumes, which occupy more than two thousand 
seven hundred closely printed pages, constitute a further 
instalment of the historical survey of the Indian Case Law 
initiated by the late Mr. T. V. Sanjiva Row. These volumes deal 
with the civil cases in the first thirty-five volumes of the Bombay 
Series of theIndian Law Reports. Each case is analysed, and 
full information is furnished as to the mode in which it has been 
judicially considered in later decisions. The lucidity and accuracy, 
which characterise the earlier volumes of the Series, are fully 


maintained here, and no higher.praise is needed. There is. a 


full index which furnishes a ready clue to the material contained 
in the volumes. 


2QoY'x 


The Case-noted Civil Procedure Code by T. R. Dzsai, 


TnuigD EDITION, BOMBAY, 1912, Rs. 3-8-o.—Mr. Desai is the 


author aud editor of a dozen law books which are familiar. to 


students and practitioners. One of the best of the series is the 
work on the Civil Procedure Code which has now reached a 
third edition. The notes are concise and references are given 


familiar. The book is admirably fitted for the beginner and 
wil also be found useful to the PURCHEOR SE in search of 
principles. 


Principles of Equity by M. L. AGARWALA, THIRD EDITION, 
ALLAHABAD, 1912, Rs. 4—This text book on the Principles of 
Equit by Mr. Agarwala ,who is a lecturer in the University 


‘Law School at Allahabad, has now reached a third edition. "The 


principles are lucidly stated and fully illustrated by reference to 
Indian decisions. Indian students are accustomed to study the 


'J&ading principles, of equity from well-known English and 


American text books; this is as ir should ba, bnt ir is essentia 
that they should be familiar with tne leading Indian cases in 
which €he doctrines of equity have be:n applied by Indian Cofrts. 
This cannot be better done than in the book now before .us, 
and-we strongly commend it to our stutlents. 


a n, ÜÓ— MD, 
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only to modern cases with which every student ought to be 
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The Legal Practitioners Act. LAwvzgs COMPANION SERIES. 
Law Peira Housg, Mapras, 1912, Rs. 2.— This is a re-issue 
of the Legal Practijioners Acteriginally published in the Lawyers 
Companion Series. The cases have been brought up to date 
and the commentary is as full and exhaustive as may be desired. 


å The Law of Land Tenures by G. K. DANDEKAR, 2 VOL. 
TRrPATHI & Co., Bompay, 1912, Rs. 12.— The volumes before us 
constitute a work of great merit by one of the Professors of the 
Government Law School, Bombay. They contain a systematic 
and exhaustive account of the Law of Land Tenures in the 
Bombay Presidency. The first volume is afull treatise divided 
into thirteen parts. There isa brief historical account followed 
by a classification of the different kinds of interest in land. 
To each of these several chapters are devoted, giving an 
exposition of the leading principles and the result of judicial 
decisions. The second volume contains the statutory enactments 
set out in full, We cannot but feel that a work of this kind 
specially prepared for this Presidency would be welcomed by 
students and by members of all branches of the profession. 
We trust that some acute lawyer amongst us may follow the 
example set by Mr. Dandekar. 


The work of peons in Civil Courts by UPENDRANATH 
SEN Gupta, PLEADER, RANGPORE, Das Gupta & Co., CALCUTTA, 
1913, 8 As.— This is a Bengali tract in which the author has 
explained the duty of peons in an easy conversational style. 
Every member of the profession is familiar with the troubles 
which result to suitors and Courts of Justice because peons fail 
to do the duty entrusted to them. If they profit by the advice 
given by the author, there will be no excuse for any mistgke on 
their part. The remedy for dishonesty on the Jpart of peons is, 
however, not very easy to suggest. 


Death duties by C. BEATTY, 4TH EDITION, EFFINGHAM 

* WILSON, LONDON, 1912.—AÀ work which has reached a fourth 

edition in six years stands in no need of commendation. 'The 

bobk has been brought up to-date, and we have nowea very 

useful monograph on this increasingly important topic in which 

the result of the most -recent legislation and judicial decision 
is succinctly set out. . 
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Mortgages by C, H. S: STEPHENSON, 2ND EDITION, EFFINGHAM 
WiLsoN, LONDON, 1912.—Mr. Stephenson’s book contains one 
of the: best introductions to the law of mortgages. The leading 
principles are concisely and accurately stated and the notes are 
not overburdened with obsolete or recondite decisions which the 
most industrious student cannot hope to tackle. The book is 

‘deservedly a favourite with students both here and elsewhere, and 


we are very pleased to welcome :he second edition which has been 


thoroughly revised and brought up to date. We have no doubt it 
will maintain its place without any difficulty. 


SUMMARY OF CASES.—/ Contd, ] 
Transfer of Property Act, Sec. 63— Deposit, validity of. 


65a 


>. 


1911, 


Li 


The question in this case was as to the validity of a deposit L, L. B. 85 Mad. $09, 


under section 83 ofthe Transfer of Property Act. That section 
enacts that * at any time after the principal money has become 
payable and' before a suit for redemption of the mortgaged 
property 18 barred, the mortgagor may deposit in any Court in 
which he might have instituted such suit, to the account of the 
mortgagee, the amouat remaining due on the mortgage." 
What happened in this case was that the mortgagee had already 
brought his suit to enforce his mortgage in one Court, and 
the deposit was made by the mortgagor suóseguent to thai in 
another Court. The Courtheld on a reading of sections 86, 88 
and 67 together with section 83, that such a deposit was not 
valid. In the absence of any express provision similar to that 
contained in Statute VII, George II, Ch. 20, by which a mortgagor 
may tender the amount and ask for a stay of the mortgagee's 
action before the hearing the general rule was held to prevail 
namely that a tender of money must be made before the creditor 
institutes a suit for its recovery. (Harris on ‘Tender,’ 158-9, 
and Begs v. Calverly, 8 T. R. 629). The Court did not decide 
whether it would make any difference if the deposit were made 
in the very Court in which the mortgagee’s suit was pending, 
instead of being made in a different Court as here. 

e Another point decided in this case was that the mortgagor 
must have a valid right to redeem when he proposes to take 
action under section 83. Thus where under the contract between 
the partes? the mortgagee was entitled to remain in possession 
until the debt was discharged but was not allowed to remain in 
possession, the mortgagor was held snot entitled to make 


the deposit. Ram Sonji v. Krisknaji (1902) L L. R. 26 Bom. 314, 


followed. 
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Central Prooinces Tenancy Agi (XI of 1898), Secs. 44, 69— 
Bhogra lands—Str lands—Ejectment—Permanency, pie- 
sumpiton of—Permanent grant. 

Held (N. Chatterjee J.) , Bhogra land in Sambalpur is 
proprietor's private land and a tenant holding such land is not 
an occupancy tenant, under section 44 of the Central Provinces 
Tenancy Act. Such. a tenant can be ejected by the landlord 
under cl. (e), section 69, in execution of a decree for .ejectment 
passed on the ground that his holding consists entirely of Sir 
lands which include ZAorra lands. . 

Although a tenant of Bhogra land cannot acquire a per- 
manent right, there is nothing in the Act to prevent a proprietor 
himself from granting a permanent right in such lands. . 

Uniform payment of rent for over half a century, the devo- 
lution of the tenaacy from tenants father to his brother, and 
then to himself, and recognition of such succession by the land- 
lord, may raise a presumption as to the permanency of the 
tenancy. 

The fact that the landlord never raised the rents of tenants 
of Bkogra lands nor attempted to eject the tenant, raises the 
presumption that a permanent tenure was granted. 

Babus Satis Chandra Ghose and Shyam Lal Bose for the 
Appellants. 

Babu Sarat Chandra Roy Chaudhuri for the Respondent. 

l Appeal dismissed, 


FULL BENCH REFERENCES. 
The following cases are referred to the Full Bench and will 
‘be heard on the 6th January 1913—.The question referred to 
the Full Bench in Mis. App. No. 455 of 1907, was p@blished 
‘in the Short Notes previously in 10 C. L. J. 155. The questions 
‘referred to in other cases were as follows :— . 
The following question was referred to the Full Bench by 
Doss and Richardson JJ.—Whether the case of Bidhoo Bhutan 
Palit v. Beni Madhab Mosumdar (8 C. W. N. 244) was correctly 
decided. 
Babus Laksmi Narain Singh and Gones Dutt Singhs for the 
Appellants. 
Batu Umakali Mike for the Respondents, 
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The following question was referred to the Full Bench by’ 


D. Chatterjee and. N. Chatterjee JJ.— Whether under the law 
as it stood before the coming into force of the new Civil Procedure 
Code of 1908, a written statement,claiming a set off was liable 
to the payment of Court-fees as it if were a pes in a 
cross-suit. 

Babu Dhirendra Lal Kasigi? for the Appellant. 

No one for the Respondent. 


The following questions were referred to the Full Bench - by. 
Stephen and Richardson JJ.—Whether an undegraded member 
cən inherit the property of an unchaste woman, a term which 
jncludes a prostitute. ? 

Whether the case of Sarnamoyes Bewa v. The Secretary of 
State (T, L. R. 25 Calc. 254) was correctly decided ? 

Mr. S. P. Sinka, Babus Dwarka Nath Chackerbutty and 
Probodh Chandra Roy for the Appellant. 

Dr. Rash Behary Ghosh, Babus Saski Sekhar Bose and 
Mohini Mokon Chalets for the Respondents. 


The following questions were referred to the Full Bench by 
Stephen and D. Chatterjee JJ.—Is an alienation by way of 
mortgage by a Hindu widow of a portion of ‘the estate of her 
husband without any proved legal necessity but with the consent 
of the next reversioner for the time being, valid and binding 
on the actual reversioner who is not the beir of the consenting 


' yreversioner ? 


Mr. S. P. Sinha, Babus Dwarka Nath Chakravarü -and 
Fnanendra Nath Bose (for Babu Foy Gopal Ghoshka) for the 
Appellants. 

Dr. Rash Behary Ghosh, Babus Umakah Mukeryee, 
Mohenfra Nath Roy, Upendra Nath Chatterjee and: Nares 
Chandra Sinha for the Respondents. 


-The following'questions were referred to the Full Bench by 
Sir Lawrence Jenkins C. J. and N. Chatterjee J.— 


e 
(1) Whether a right; of occupancy which is not Eranifess blo 


by idR or locali usage is a right which can be transferred 


' at all. 


n If not, whether ‘he holding apart ions the right of 
. occupancy can be transferred. 
(3) In either case whether tbe validity of the transfer can be 
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questioned by any person other than the landlord of the holding. 
Babu Bepin Chandra Mallik for the Appellant. 
Babs Fadu Nath Kanjilal for the Respondent. 


The following question was referred tothe Full Bench" by: 
Coxe and Imam JJ.—Is a tenant defendant in an action of 
ejectment entitled to plead that the plaintiff is precluded from 
ejecting him by the terms of-his engagement with Government 
when the defendant is no party to that engagement ? 


The following question was referred tothe Full Bench by 
Woodroffe and Richardson JJ. 


Whether by the term “ landlord’s interest ” in section 148 (4) 


of the Bengal Tenancy Act, is meant only the assignor or 
decree-holder's interest or the interest of a person entitled to 
receive rent from the tenant at the date of execution of the 
decree. 


Babus Fogesh Chandra Roy and Biraj Mohon Mojyumdar 
for the Appellant. 


Moulot Muhammad Yusuf and. Sabu Saroda Jyosohihio Ro* 
for the Respondents. 





The following questions were referred to the Full Bench by 
Brett and Sharfuddin JJ. 

When a security bond for due performance of the nal 
decree has been given by a judgment-debtor by order of an 
appellate Court under section 545 (c) of the old Code of Civil 
Procedure, is thedecree-holder entitled to ask the executing Court 
to enforce that bond against. the judgment-debtor in proceedings 
taken in execution of the final decree, to recover the @ecretal 
debt by sale of the properties covered by that bond, without 
bringing a suit under section 67 of the Transfer of Property Act? 

Has the case of Zabhan Singh v. Girwar Singh (1 C. L. s 
118) been correctly decided ? 


Dr. Rash Bshary Ghosh and Babu Khetra Mohnn Sen for 
the Appellant. 

Mr. B. Chakerverty, Babus Foy Gopal Ghoska nd Naresh 
Chandra Sinka for the Respondent. 
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The following question was referred to the Full Bench by 
Chitty and N. Chatterjee JJ. 

Whether in the case of a transfer of a portion of an 
occupancy holding, such transfer not. binding the landlord unless 


,made with his consent, the transferee can by suit recover 


possession from the landlord who has forcibly dispossessed him. 
Mouli Serajul Islam and Bdfu J otis Chandra Sarkar for 
the Appellant. . 


Babu Gobind Chandra Dey Roy for the Respondents. 


The following questions were referred to the Full Bench by 
Helmwood and Imam JJ.’ 
¢ (1) Was the case of Kak Prosad v. Bhuban Mohini (8 
C. W. N. 73) rightly decided ? or 


~ ' (a) Was the case of Emperor v. Gopal Barik (I. L, R. 34 


Calc. 42) rightly decided ? 

(3) Has the High Court Revisional powers under section 
439, Criminal Procedure Code, in the case of orders passed by 
civil and revenue Courts under section 476 ? 

(4) Can the High Court in the exercise of its crimininal 
jurisdiction look into such orders under section 15 of the Charter 
Act; or is section 115, Civil Procedure Code, the only section 
under which such orders can be revised ? 

(5) Ifthe latter, can the Bench exercising criminal jurisdic- 
tion deal with such matters under section 115, Civil Procedure 
Code ? 

Mr. ¥ackson, Babus Dasarathi Sanyal, Provas Chandra 
Mitter, Manmatha Nath Mukerjee and Chandra Sekhar Prosad 
Singh for the Petitioner. 

Mr Orr (Deputy Legal Remembrancer ) for the Crown! 
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